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TEEFACE

TO THE SECOND EDITION

Encouraged by the success of the first edition of the " Common Lan*

Procedure Act," the Editor ventures to submit a second edition for the

acceptance of the legal profession.

The edition now presented is, like the former one, the result of much

labour, and is, it is believed, much more complete than any annotated

edition of the Common Law Procedure Acts hitherto published.

In the preparation of this as well as the former edition, it has been the

aim of the Editor not only to collect and arrange in convenient form the

decided cases bearing on the construction of the acts and rules annnotated,

but to expound the principles which govern the decisions by the light of

the decisions themselves.

Considering however that the decided cases arc now so numerous (not

less than 8,571 having been referred to in this edition), and so widely

scattered, the Editor claims indulgence if any have been inadvertently

omitted.

For the benefit of English subscribers, a table precedes the work in

which is given each section of the English Common Law Procedure Acts

and the corresponding section of the Canadian Act This will enable

English subscribers at once to turn to such decisions as have been col-

lected under the different sections of the Canadian Act, corresponding with

Sections of the English Common Law Procedure Acts.

The Editor begs to acknowledge the assistance which he has rcceivej

from Mr. F. J. Joseph, Barrister-at-law, who verified all the cases to which

reference is made in the notes ; and to Mr. II. C.W.Wethcy, Barrister-at-law,

who prepared the list of cases and general index. Mr. Joseph also super-

intended the passing of the work through the press. Both gentlemen have

done much towards making the work as accurate, useful, and reliable,

as possible.
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The Common Law Procedure Act has not so far suffered much from the

restless disposition of law makers. The reason no doubt is that the act is

a complete code of practice, was well considered before it was passed, since

its passing has become well understood and appreciated by the legal pro-

fession, and has proved itself of great public utility.

The desire for changing laws is more noticeable in new than in old

countries. In whatever country it unduly manifests itself, it is an unmixed

evil and a sore discouragement to law authors. All men are supposed to

understand the law. Ignorance of it is sometimes punished as a crime,

and often followed by serious pecuniary losses. But with two legislatures

annually at wqrk, and the annual product a multitude of statutes, some

amending, some repealing, some explaining, and some consolidating exist-

ing statutes on all conceivable subjects, there is necessarily so much

confusion as to render it very difficult even for men trained to the law as a

profession so to follow the law through all its changes as to understand

it in all its bearings.

EXGLEFIELD, TORONTO,

December, 1870.
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The law, and the administration of the law, are two things essentially

different. By the former we understand the great body of legal rights

and liabilities which teach that justice should render to, every man his

due. By the latter we understand the practice of the Courts, or the

machinery used for dispensing justice. All laws are designed either to

prevent a mischief, to remedy it if committed, or to compensate the

sufferer if no other remedy can be applied. The proper application of the

remedy is thus of vital importance to the due dispensation of justice.

The spirit of modern legislation is to make the remedy coextensive with

the mischief intended to be prevented or redressed. For this the Courts

have at all times struggled ; for this the Legislature has laboured ; and

for this has the Common Law Procedure Act, 1856, been passed.

I propose, ^/?rs<, briefly to consider the nature of the Act; and, secondly,

the manner in which I have endeavoured to expound it

Fint.—Mr. Whiteside, a leading law reformer of Great Britain, in one

of his masterly speeches, said, he objected to the triumph of form over

substance—of technicality over truth. He objected also to a suitor being

driven like a shuttlecock from a Court of Law to a Court of Equity, and

being sent to Chancery to be enabled to go to Common Law. He hoped
that a remedy would be applied to these abuses, and thought that to be

satisfactory, the remedy should be searching, cheap and comprehensive.

The remedy so forcibly invoked has been partially applied in England, in

Ireland, and in Upper Canada : in England by the Acts of 30th June, 1852,

and 12th August, 185-i; in Ireland by the Acts of 28th August, 1853, and
29th July, 1856 ; and in Upper Canada by the Acts of 19th June, 1S56, and
10th June, 1857. Here and at home the like remedy has been applied

to like abuses. The triumph of form over substance is carefully guarded

against by the enactment of general rules of pleading, extensive powers
of reference, and hberal powers of amendment. The cruelty of driving

a suitor from Court to Court in the manner described by Mr. Whiteside

is also, to a great extent, prevented by the enlargement of the jurisdiction

of the Courts of Common Law. The remedy is searching, because of the

powers given to examine parties to a cause and their witnesses, under
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certain circumstances, by interrogatories. It is cheap, because needless

steps in a cause have been abolished, and the remaining steps made easy

and simple. It is comprehensive, because the whole course of a suit,

from summons to execution, is made the subject of legislation in a single

Statute.

As to Pleading : Special demurrers are abolished, and forms are pro-

vided for almost every case which can occur in practice. These forms are

simple, concise and intelligible. The work is done to the hand of the

practitioner in a manner convenient and complete.

As to References: Submissions of all conceivable forms are provided

for, and references of all kinds are much facilitated. There is a strong

desire evinced to encourage references to arbitration: indeed in matters

of account there is more than encouragement, for there is compulsion. As

to cases wherein there is no compulsion, there is strict and anxious sur-

veillance. "Where the parties to any contract, anticipating the possibility

of differences arising, have stipulated |that they shall be referred to arbi-

tration, there is provision made for staying any action that may be brought

in disregard of such stipulation. If the referee named by the parties be

dead, the Court may appoint a substitute. If there be no provision for

the appointment of an umpire when one is necessary, the Court may

appoint one of its own choosing. If there be several arbitrators, one

of whom dies or becomes incapacitated, a successor may be appointed.

As to Amendments : There is almost unlimited discretion. The Judges

have at all times the power of amending all defects and errors in any

proceeding in any stage of the cause, whether there be anything in writing

to amend by or not. All amendments necessary to the determining of the

real question in controversy in the existing suit may be made.

As to the Enlargement of jurisdiction : The Courts of Common Law

have conferred upon them, to some extent, powers to give the redress

necessary to protect and to vindicate common law rights, and to prevent

wrongs, whether existing or likely to happen unless prevented. With

these objects the strong arm of injunction is added, and the arm of man-

damus is strengthened. The power to entertain equitable defences, in

consequence of the unsuited machinery of the Courts, is however, very

limited ; but, so far as bestowed upon the Courts of Common Law, is an

enlargement of their jurisdiction. This enlargement does not at all oust

the Court of Chancery of any portion of its jurisdiction ; in truth, a great

portion of the latter still remains exclusive.

As to the Coinjn-ehensiveness of the Act, a glance at the repealing clause

will convey some idea of the change made in our statute law. Little is

left either of the Old King's Bench Act of 1822, or of the Common Pleas

Act of 1849, or of the Act of 1853, regulating and amending the practice

in these Courts. The Legislature, while engaged in the work of improve-
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ment, have gone far towards removing obscurities and abuses. The Acts

respecting Absconding Debtors, Absent Defendants and Insolvent Debtors

have been, in general, wiped from the Statute book, and restored in a sim-

ple and consolidated form. The Absconding Debtors' law, from session to

session of the Legislature, became obscure, owing to the accumulation of

amending Statutes. The Absent Defendants' Act, nearly allied to the

Absconding Debtors' Act, served to make confusion more confounded.

The Insolvent Debtors' Acts were nearly effete from sheer non-user of

many of their provisions. There was a widely scattered heap of law, of

which a great part was felt to be rubbish, and therefore removed.

It would be too tedious here to notice the changes in detail made in the

steps of a cause from process to execution. Suffice it to say, that forms

of action have been in a measure abolished ; that with regard to the ser-

vice and renewal of writs of mesne process, very decided improvements

are enacted ; that the appearance of defendants is placed upon a rational

and intelligible basis ; that unusual facilities are held out for the speedy

trial of causes, and after trial equal facilities, for speedy execution ; that

the description of property made subject to execution is much extended
;

and that for the revival of judgments when obtained wise and beneficial

provision is made.
** Second.—A new Act is not always a new law. The Common Law
Procedure Act is not so much a new law as a re-enactment, with amend-

ments, of the old. For the sake of convenience, the provisions are brought

together in a compact and logical form ; but the provisions themselves are

for the most part old and familiar. They carry with them a long train of

decisions. To classify these decisions, and to bring them under the eye

in a convenient form, has been one of my great objects. The less a new
statute unsettles old and established practice, so far as consistent with

the object of its enactment, the better. The Courts, in a long series of

deci.sions, have given to particular words and expressions a definite

meaning. The Legislature, in Acts subsequently passed, have used these

words and expressions over and over again. Thus the language becomes

familiar and well known to Judges and lawyers under the epithet of legal

phraseology. Hence, when necessary to bring together Acts or legislative

enactments upon a particular branch of law or of practice, the collection

ought to be made as far as possible in the very words of the original text.

Stability is more to be desired than novelty. To attain stability there

must be certainty, and to attain certaiiity there must be the preservation

of well-understood words and expressions. When we reflect upon the

cost, the trouble, and the vexation of working out an entirely new legisla-

tive provision, we are forced to acknowledge the value of old phraseology.

One important characteristic of our Common Law Procedure Act is that

in it words are used as lawyers have at all times used them. "VVe are
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enabled to fall back upon the old, for the construction of the new law.

Impressed with the value of decided cases, I have not failed to open up

to the consideration of ray professional brethren decisions apparently-

consigned to oblivion, but in truth as necessary for use as when first

delivered from the Bench, Fairly to understand a new law, which is in

nine cases out of ten a remedial law, we must not spurn that which is by

the alteration thrown aside.

We speak of a Statute such as the Common Law Procedure Act being

remedial—remedial of what ? Of some law existing when it passed. I& it

not then necessary, in order to apply the remedy, to have a knowledge of

the mischief intended to be remedied ? Before a lawyer can use a remedial

statute correctly and satisfactorily, he must generally have some knowledge

of the pre-existing law. Actuated by thoughts such as these, in stating

the changes effected by the Common Law Procedure Act, I have done so by

briefly showing what the practice was antecedently, and so presented the

law as modified or otherwise altered. A new code of practice is enacted.

Why ? Because the old code was defective. Then in what was it defective ?

The attempt mentally to answer this question opens up a true idea of the

work to be done. The real principle of expounding a remedial statute is,

I conceive, such as I have described, "While acting up to this standard, my
main object has been, by exhibiting what the law was, concisely to show

what the law is, and in such a manner that it will impress itself upon the

memory of the reader or practitioner. This I have done particularly in

noting a preamble introducing a number of sections on a given branch

of practice. One example may be noticed. It is on page 94, being note g*

to the preamble beginning, " And as regards proceedings against abscond-

ing debtors," &c. In carrying out this plan, I have upon all occasions,

when convenient, introduced the views of the English Common Law Com-
missioners, usually in their own words. The result is, that both reports

of the Commissioners are embodied in my notes, instead of being pub-

lished, as originally intended, in a separate form.

I may be allowed to observe, that I have had a great advantage over

my fellow labourers in England, and have endeavored to avail myself of

it so as to render my book more complete and reliable than any similar

work hitherto published either in England or Ireland. I am the latest

commentator on the Common Law Procedure Acts, and have not only the

benefit of the experience of my predecessors, but the benefit of decisions

pronounced by the Courts since the publication of their works. It is only

by degrees that a new or even a modified practice " settles down." Many
questions of construction are sure to arise and to require practical exposi-

tion. As the practice is studied and familiarised, and as doubtful points

receive adjudication, its application becomes simple and easy to the prac-

* See note a page 476,
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titioner. It is, however, a work of gradual development, and it is only as

point after point of doubtful construction is decided, that misapprehension

is obviated and certainty secured.

In considering each section annotated, I have endeavoured to get at

the reason of the section and the principles involved in it. The meaning

of an Act of Parliament, as well as a single section, can only be ascer-

tained by reference to the principle which governs it. The Common
Law Procedure Act is passed with a view "to simplify and expedite"

proceedings in the Superior Courts of Common Law. The County Courts

Procedure Act has a similar declared object. Two cognate principles, as

applied to the whole Act, are thus enunciated : the one, to simplify ; the

other, to expedite. This much predicated, it is for the Court to advance

the objects proposed, and so carry out the principles involved. The known
aptness of the Court to respect precedents is a source whence there flows

much good. But owing to human frailty former decisions are sometimes

reluctantly doubted or overruled ; and from this arises a desire for the

very latest decisions on a doubtful point. "When an old case is cited, the

question is often put by the Court—"Is there no later authority than

that?" The necessity for the latest cases, when solving a doubt, is

sufficiently known to all practitioners to render any further reference to

it here unnecessary. It only remains for me to say, that I have been

most careful in noting the late decisions, sheet by sheet, as this work went
to press. Those since decided will be found mentioned in the Addenda.

More than nine hundred cases, decided since the passing of the English Acts

and of our Acts upon the construction of one or other of them, have been

noted in the work. No case, however, whether early or late, should, if pos-

sible, be viewed otherwise than as controlled by some governing principle.

In matters of practice certain principles may be discovered which are of

intrinsic value as the key notes of a great variety of cases. "When it is laid

down in general terms that he who endeavours to upset an opponent upon
some ground of irregularity must be strictly regular himself, we have
before us a principle applicable to every case of irregularity. "When we
are informed that the law favours the liberty of the subject, we reasonably

conclude that in a proceeding to restrain the subject of that liberty there

must be no irregularity. AYhen the Court sets aside an arrest because

the affidavit to hold to bail does not state that the debt is " due," we know
that it is set aside not merely because there is an authority in point, but

because that authority is consistent with reason and accords with the

general principle that the liberty of the suljject is to be favoured. The
Court in effect decides that the affidavit omits to make out a good case for

depriving the subject of his liberty.

My only ambition in compiling this work was to produce a useful,

complete and reliable vadc mecum for the legal profession in Upper Canada.
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The onl}' merit to \^•hich I lay claim is inthistr}-, and if that have not been

misapplied I am satisfied. I lay no claim to any display of originality of

conception, but have contented myself with treading the beaten but some-

times uncertain paths of the law. I have striven in my progress to prepare

the way for those who may have occasion to travel one or all of the paths

through which I have travelled. In some places, perhaps, I have over-

stepped the limits of authority. In some instances I may have assumed that

to be law for which there is no authority ; but where such has been done it

has not been done without a due sense of responsibility. Though law is

said to be a science, it is in truth a most perplexing science. Though

Reports and reported cases outstrip numerical calculation, yet cases do arise

for which there is no express authority. Cases will arise which the most

astute never could foresee ; and still the law is for all cases, and must be

applied to all cases so far as reason and anology can suggest the mode of

application. In the absence of decided cases I have frequently felt myself

bound to state my impression by way of suggestion. That such impres-

sions are free from error is more than I can expect. My only object in

suggesting a construction unsupported by authority, was the desire of

pointing the reader's attention towards what might bo the right direction.

In palliation of any errors that may be discovered, I have only to draw

attention to the circumstances under which my impressions were formed

Before me there was a new Act, with scarcely a decision of our Courts

My task was to explain and expound it. I had not the advantage upon

every point of doubt of an able argument from contending counsel ; but

even Judges, notwithstanding these advantages, are failable. Those who

are accustomed to speculate on the construction of new laws will, I am
confident, be the first to appreciate my difficulties, and the readiest to

bestow indulgence when needed. Many friends, upon whose knowledge

and standing I have been too glad to rely, have kindly read the proof

sheets, and so fortified my positions. Among these, I may mention the

names of The IIoxourable Chief Justice Macaulat and His Honour

Judge Gowan. Every page of the book, before it was worked off, was

submitted to their perusal, and it is to me as much a duty as a pleasure

thus publicly to acknowledge the advice and assistance with which I

have been honoured. To Adam Wilson, Esq., Q. C, and Henry Eccles,

Esq., Q. C, I have to express my thanks for similar services. The note,

as to equitable defences have also been submitted to and approved by a

leading member of the Equity Bar. To many others, whose names need

not be given, I am greatly obliged for advice and assistance.

It is unnecessary to mention to any one who may open this volume,

that it has been a work of great labour, not at all lightened by the respon-

sibility under which I wrote. The immense number of cases consulted

with a view to the extraction of guiding principles, being no less than
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six tliousand, and the placing of these cases, when approved, in proper

order, has been a task requiring no ordinary perseverance and patience.

This, too, was done with the prospect of pecuniary loss, consoquent upon

the size of the work and the low price at which it was promised. Bearing

all these things in mind, I submit the work to those for whose benefit it

is designed, and only ask of them a candid consideration and a fair judg-

ment—more I do not ask, less I cannot expect. For the completeness of

the Index of Subjects I am indebted to W. C. Keele, Esq., and of the

Index of Cases to Mr. David Alexaudek, Student at Law.

I have, as promised, added the General Rules of Practice and Pleading,

with copious notes upon the same plan as the Statutes. They add to the

completeness of the volume, so as to make it, as intended, a ready, com-

plete and reliable book of practice for the Common Law Practitioner.

The Common Law Procedure Acts of 1857 are also added, but without

notes. It was found that the work had grown to such dimensions under

my hands, that to annotate them would make the volume much too bulky,

and add much to the delay which has already taken place in its issue from

the pratiS. As I believe a very general impression was entertained that this

volume would have appeared at a much earlier period than it docs, I can

only say in excuse that it was not possible to furnish the book in less time,

while making it as complete as my anxiety to serve the profession led

me to believe was necessary. A contrary course might have, as it is well

known, saved me much trouble and no little expense. It is now, however,

in my power to assert, with those kind friends who at much personal

inconvenience to themselves lent me the aid of ripe experience, that the

book is of its kind the most complete published. It contains ticice the

number of cases cited in the elaborate work of Finlason, and four times

the number of cases cited in Kerr, Thompson, Markiiam, or any other

work in general use. This statement I make in no boastful spirit, but for

the simple purpose of conveying to those inexperienced in the writing of

books some idea of my protracted labour, and as an apology for what other-

wise might be thought inexcusable delay.

R. A. II.

Qleen Street West,

February, ISoS.
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T II E

COMMO.\ LAW PROCEDURI-: xVCT,

COX. STAT. U. C—C.\r. 22.

. I II Act to regulate the procedure of the Superior

Courts of ConiTHoii Law and of the County

Courts, (a)

Hor Majesty, by and with the atlvice and consent of the

Legislative Council and Assembly of Canada, enacts as fullows :

I. In the Superior Courts of Common Law and in the Pn...s^ ,t i

County Courts respectively, the process and proceeding shall i„

be as follows : (b)

(a) Tlic modern plan of naminir a statute, founil so convenient in practice, lins

been followud in tliis act. In cilinj; the act, it will bo sufficient to use the

expression "The Commou Law Procedure Act:" see uection 346.

[h) This act, the origin of which in this Province is the Common Law Proce-

dure Act I80G, I'J Vic. cap. 4:5, is for the most part coi)iod from the Imperial

vStatutca 15 »t 16 Vic. cap. 7r., and 17 A 18 Vic. cap. 125. These slatutcs were pre-

pared upon the sujjjjeslions of the Common Law^ Commissioners, appointed hj' the

(Jueen on the 13th May, 1850, " to inquire into the Process, Practice and System

of i'leadinij of the Superior Courts of Law at Westminster, Ac." On .'{ijth June,

1851, their first report was made, upon wliich the Statute 15 «t 16 Vic. cap. 76,

was framed. On l}<»th April. 1S53. their second report was made, which lead to

the passing of the Stat. 17 «t IS Vic. cap. 125. The act inve.'^ts the courts with

a large discretiotj to do what justice requires: .V..<.«i/rr v. A'o»r, 13 C. h. 165, fxr

.larvis, C. .1. Since the legislature has abolisluil special demurrers, the courts

are hound to follow out that spirit and not give etTeet to mere technicalities: jmr

Pollock, C. B., in Flovn-x v. tlV/j«A, 9 Ex. 272. iymliU, the Engli-h Statute of

1852 is confined to civil proceedings: Rr<fina v. Sealr, 24 L. .1. t^. II. 221, />»r

Campbell, C. .1. It has been held to apply to personal actions commenced in infe-

rior courts, but removed into the superior courts bv certiorari: Mtsfikr v. lufc

13 C. B. 102.

]



2 TH'^ COMMON LAW PEOCEDURE ACT. [s. 2.

ORIGINAL PROCESS.

1.—NON-BAILABLE.

AU actions <J, (A [Esccpt ia cases where it is intended to hold the
nut T)ailalile

, •,,•! -i r ^\ tt i • ^ s • i i

to be com- Defendant to special bail,J (a) all personal actions {e), includ-

Summons. ing actions by or against Members of both Houses of the

Provincial Parliament, and Attorneys-at-La\v, brought in the

said Courts, when the Defendant is residing or supposed to

/' reside within the jurisdiction thereof (/) shall be commenced

/ by AViit of Summons, according to the Form A. No. 1, and,

' in every sucli Writ and copy thereof, the place and county (^)

(c) Taken from Eng. Stat. 15 <fe 16 Vic. cap. 16, s. 2.

('/) The words in brackets are not in the Englich Act. Defendants in the Pro-

vince of Ontario may be held to special bail by a writ of capias, wliicli writ is for

all purposes the commencement of the action.

(c) Personal AcliovR (one of the three classes— real, personal and mixed—into

which actions have been divided) may be taken to moan those actions which are

brouo:ht for the .-jpecitic recovery of debts, damages, money, goods and cliattels,

or wrongs done to the person or property. The Statute U. G. 4 AVm. IV. cap. 1,

s. 39 (Con. Stat. U. C. cap. 27. s. 78), abolished all real and mixed actions, ex-

cept three, writ of dower, writ of dower unde nihil habet, and ejectment. The
dif-tinction between the two former has since been practically removed. Our
enactment of 4 Wm. IV. cap. 1, s. 30, was adopted from Eng. Stat. 3 <fe 4 "Wm.
I V cap. 27, s. 30. The English act saves a fourth action which has never been in

use in this Province, quare impedit. This section clearly docs not apply to dower:
Fisher V. Grace, U. C. Q. B. Hilary Term, 1869.

(/) The territorial jurisdiction of the common law courts, both of superior

and inferior jurisdiction, may not be inaptly mentioned here. The common law
courts of superior jurisdiction are two, the Queen's Bench and the Common
J'Iciis. The former was the first court established in Upper Canada, now Ontario,

with power to hold plea " in all and all manner of actions, causes or suits, as well

criminal as civil, real, personal and mixed, arisinr/, happening or being in the

Frovijice" (Upper Canada): Stat. 34 Geo. III. cap. 2, s. 1. Therefore, territo-

rially considei'cd, this court received jurisdiction extending over the whole of

Upper Canada. The jurisdiction exercised or enjoyed by the court of Queen's

Bench is exercised and enjoyed by the Common Pleas. Both courts in this re-

spect at least have clearly a co-ordinate jurisdiction.

(g) The word " place" is of doubtful meaning, as applied this Province. Stat.

12 Vic. cap. G3, s. 22, required "the city, town or township and count}'," to be
mentioned. The question is, whether " place" is to be construed to mean city,'

town or township, or a more specific description, as street and number of house.

In Enirland, the descriptitas are usually very precise. But it may be mentioned
that the words ''place and county" were u.sed in Eng. Stat. 2 Wm. IV. caj). 39,

9. 1, and that our Prov. Stat. 12 Vic. cap. 63, 9. 22, was copied from the latter

act; but the legislature omitted the words "place and county," substituting
" cit}', town or township, and county." Even in the G. L. P. A. there seems to

be a legislative exposition of the word " place." It is provided by section 13,

that if the plaintitf sue out a summons in person, the name of the citg, town, in-

corporated or other vil'agc, or toicnship, within which be resides, shall be indorsed



S. 2.] WRIT OF SUMMONS.

of the residence or abode or supposed residence or abode of

the party Defendant shall be mentioned. (Ji) 19 Vic. c. 43,

8. 16; 19 Vic. c. 90, s. 2; 12 Vic. c. 06, s. 5.

on the writ. Referring to English authorities, fts regards "place and county," we
meet with the following :

" Tufton street, in the county of Middlesex," sufficient

without naming the parish : Cooper v. U7icale, 4 Dowl. P. C. 281. " Kent Street,

in the county of Surrey," sufficient: Wcbb\. JAucrcncc, 1 C. <fe M. 806; s.c. 3Tyr. 900;

2 Dowl. P. C. 81. " A.B. of the city of London," without specifying any place or

street therein, insufficient : Cotton v. Sairi/er, 2 Dowl. N. S. 310. In this case it

was observed by the court, that " it would be sufficient to describe a person as of an
ordinary town in a particular count;/, but London is an exception.'' It is presumed
therefore, that in Canada, where all our cities and towns, compared with London,
are " ordinary towns," a description as of a township, town, city, &c., would be a

sufficient compliance with the Act. " Parliament Street, in the city of Westmin-
ster," uot naming the countj', insufficient : Boss v. Gandill, 7 C. B. 7C0. Tho
place stated must be within the county mentioned in tho writ: Kinrf v. Hopkins,
13 M. «fe W. 685 ; Salman ct al v. Sharp, 10 M. &, W. 93. " Township of Toronto,

in the county of York," insufficient, that township being in Peel : Hutchinson v.

Street ct al, I Prac. R. 367. Where an objection is made to the writ, that defen-

dant's residence is improperly described as being in one county instead of

another, which adjoins tho affidavit, it ought to be positive as to the fact, and
ought to aver that there is no dispute about boundaries: Levisy. Newton, -t Dowl.
P. C. 355 ; sec Jclks v. Fry, 3 Dowl. P. C. 37. Judicial notice cannot be taken
tliat a particular place is situate in a known county: RIppon v. Dawson, 7 Dowl,
P. C. 247; sed qu., see remarks of Robinson, C. J., in Ilutcliinsoii v. Street ct al,

1 Prac. R. 307. The omission to insert the countj'^ of the defendant's residence

is a mere irregularity that should be taken advantage of within a reasonable
time : lioss v. (Jandell, 7 C. B. 7CG.

(Ji) This applies to two states of facts : First, where the defendant's residence,

or supposed residence, is known, and he is known or supposed to be residing
there. Second, where he has left his place of residence, and is known or sup-

posed to be in some other place : Downcs v. Garbett, 2 D. it L. 944, per Cole-

ridge, J. It would seem useless for defendant to deny that he resides at tho place
mentioned iu the writ, so long as plaintiff is prepared to assert that his supposi-
tion was that ho did reside there : see Windham v. Fenwick, 2 Dowl. N. S. 783 ;

r.alman. et al v. Sharp, 10 M. <fe W. 93 ; Jelkes v. Fry, 3 Dowl. P. C. 37 ; Kippon
V. Damson, 5 Bing. N. C. 200. Meaniug of the words " supposed to be :" see
Jlcskcth V. Flcmiiif/, 24 L. J. Q. B. 255. Defendant may bo sujtposed to reside
anywhere, if there bo a reason for the su]iposition, but his supposed residence
must bo described correctly: see h'iuy v. Hopkins, 2 Dowl. P. C. 039, j^r Alder-
son, B. Although a correct description of a supposed residence will satisfy the
statute, yet it is clear an incorrect description of an actual residence is ojien

to objection : soo Jh. 638, per Pollock, C. B. A writ was directed to " A. B.,

of tho township of Nottawasaga, in tho county of Simcoe," and defendant ob-
tained a sunimnns to set aside the writ on the ground that " the place and county
ol his residence woro wronufly described, behaving for eighteen months previous
to tlio service of said writ resided, and being at tho time of such service resi-

dent, at tho cit}^ of Toronto." In answer to this, plaintiff produced and verified
a letter from defendant, dated at Collingwood. November 13th, 1855, written by
defendant to jjlaintilF, and enclosing the note on which this action was brought;
held that plaintiff had " sufficient grounds for his supposition that the residence
of defendant was as stated in the writ of summons:" Uhlborn v. Chapman, 2 L^ C,
L, J, 231, Tho defendant may bo described aa of his late abode: Norman y.



TUE COMMON LAW PROCEDURE ACT. [S.

2.—BAILABLE.

Commence- g, ( [) In case any person is to be arrested and held to
ment of ^ -^ '' '

actions Special bail, the process shall be by a Writ of Capias accord-

intended to ing to the Form A. No, 2, which Writ shall bear date, be
hold dcfen- .,,.. ... ,, , ,.
dant to tested and (in addition to other indorsements) be endorsed, m

the same manner as Writs of Summons, and may be directed

to the SheriflF of any County in Upper Canada. (_/ ) 19 Vic.

c. 43, s. 22.

Winter, 5 Bing. N. C. 279, s. c. 7 Dowl. P. C. 804 ; BeUyesy. Thompson, 7 Dowl. P. C.

S22 ; also see Cotton v. Sawyer, 2 Dowl. N. S. 310; Simpson v. Ramsay, 5 Q. B.

371. But he should not be described as "now or late of, <fec. :" Pilbrow v, Pil-

hrow's Atmospheric liailway Co., 3 C. B. 730. It will be sufficient to describe a

corporation or public company, as of the i)lace where their functions are exer-

cised : see Norman v. Winter, 5 Bing. N. C. 279 ; Launceston & Victoria Railway
Co. V. Brennan, 3 Jur. 196; Cotton v. Sawyer, 2 Dowl. N. S. 310. The defen-

dant's addition need not be inserted : Morris v. Smith, 2 C. M. <fe R. 120. The
residence of plaintiff need not be stated -..see Form No. 1, in Schedule. Neither
is it necessary to state whether the parties are suing or being sued in a representa-

tive capacity : 1 Dowl. P.O. 98, note a. Nor is it necessary to state whether defen-

dant has privilege of Parliament, &c. : see Cantwell v. Earl of Sterling, 8 Bing. 1 74.

In actions upon bills or notes, defendants may be described in the process or
declaration by the initials or contraction used by them in such instruments : Con.
Stat. U. C. cap. 42, s. 30. Tiie "form" of the writ is given, but the omission to

insert or endorse in or upon the writ the matters made necessary by the act, docs
not make it a nullity ; it is only an irregularity that may be set aside or amended

:

C. L. P. A. sec. 48.

(i) This section is substantially a re-enactment of the repealed Act 12 Vic. cap.

63, s. 24. It may be well here to point out in what respect the cajiias in this

Province differs from the capias in England, The summons in England is the
only writ wherewith to commence personal actions: Eng. Stat. 1 tt 2 Vic. cap.

110, s. 2. A capias may be issued, but only as collateral to the main proceed-
ings : lb. s. 3. The summons must first issue, and then, if necessary and allow-

able, the capias. Whereas in this Province, the capias so far from being an
auxiliary writ may, in cases where it is intended to hold the defendant to bail, be
the first and only process : see Tyson v. McLean, 1 Prac. R. 339. After special

bail has been put in, plaintiff may proceed with his action " in like manner
as if the action had been commenced by writ of summons, and the defendant had
appeared thereto:" C. L. P. A., sec. 34. This will explain why our legislature,

in adopting many of the English provisions, have, after the word " summons,"
generally added " or writ of capias." Both writs in this Province, as regards
the commencement of action, being upon an equal footing, the one to be used
in non-bailable, the other in bailable actions.

(,;' ) The form in the Schedule (which see) follows very closely the form given
in No. 3 Schedule to 12 Vic. cap. G3. It is worthy of notice that even tlie form
of action (" in an action on promises, or debt, <fec.") though unnecessary in

a summons (section 9) is retained in the capias: see Schedule A. No. 2. But it

must be recollected that these forms are given as much for illustration as any
other purpose. The retention of the words " on promises," <fec., shows that as a
general rule a capias now can only be sued as out as of right for a money demand
or " debt," in the popular sense of that word.



S.4.] ISSUE OF WRITS.

WUO TO ISSUE.

4. 1. In the Superior Courts, the Clerk of the Process Process

, „ . , • , • . ,. • . 1 1
Clerk to

shall issue to the parties or their Attorneys all original, and issue Writs,

other Writs of Summons and of Capias, and all Writs of ties'an.itiuir

Replevin issued respectively from the principal office at Toronto.

Toronto, and shall renew such Writs except Writs of Capias

as hereinafter authorized. (Ji) 19 Vic. c. 43, s. 4.

2. And the Clerk of the Process and each Deputy Clerk of Deputy

1 /-< 1 11 • -TIT • /• 1 p • Clerk and
the Crown shall issue Writs tor the commencement ot actions, couuty

and the Clerks of the County Courts shall issue all similar lu the outer

writs in such Courts respectively. 19 Vic. c. 43, s. 4.

3. In the Superior Courts, such writs shall be issued alter- W"ts to

nately one from each of such Courts, and not otherwise, (JiJc)

(A-) Before the year 1853, process in the courts of Queen's Bench and Common
Pleas were issued by the respective clerks of these courts. Statute 16 Vic. cap.

175, was then passed. It recited that " it is desirable that the offices for issuincj

writs of summons and capias and other writs of mesne or first process in the

courts of Queen's Bench and Common Pleas, in Upper Canada, in the county of

York, be united." It enacted that the clerks of the two courts should, from time
to time, " select one of their clerks, whose duty it shall be to issue all writs of
summons, <fcc." The officer contemplated by the section under consideration has
different duties to perform, and is differently appf)inted. The clerk of process,

thou*;-!! appointed by the executive, is subject to the control of the judges. As
an officer appointed by government, he will be responsible to government for the
proper discharge of his duties. But like other officers of a court of justice, he
will also be responsible to the courts, and be liable to be dealt with for improper
conduct. For his guidance in the performance of his duties, he must look to

the courts. As an officer of both courts, he must obey all regulations of the

courts not inconsistent with the provisions of this statute : sec 11. G. pr. d snj.

It was held under the Conmion Law Procedure Act, 1856, that the clerk of
the process was empowered to issue writs of niandamus: Bnnhlt v. Sowi/cr, 2
Prac. R. 398. A writ issued by the officer at his own house, and before office

hours, was decided not to be illegal : liolker H al v. Fuller, 10 U. C. il B. 477.
Tlie court, though refusing to set aside the writ, animadverted upon the inconve-
nience of the practice, both as regards the profession and the officer himself: lb.

It is irregiilar for a deputy clerk of the crown to file papers at his private
residence apart from his oitice, and out of office hours : Fralick v. Ilujf'man, 1

Cham. R. 8o. The delivery of a paper to him in the street, is not " tiling or
entering it:" 76. When the defendant's aftornej' is jiresent at the opening of

the ofhce in the morning, to tik- a joinder in demurrer, and tiie plaintiff's attorney
Is also present to sign judgment, the former is entitled to jirecedencc: Jh. An
attachment was granted against a deputy clerk of the crown, for having issued
process without authority: Jicx v. Fruxir, '3 O. S. 247. Afterwards on his aji-

pearance in term to answer interrogatories, the court ordered him to be dismissed
from his office, and to pay the costa of the proceedings : lb,

{kk) In the superior courts the writs are to be issued alternately, one from each
of the courts. The system of issuing writs in dozens for each court was first

authorised by Stat 10 Vic. cap. 175, s. 2. The recital to that section explained
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nateiyfrom }jut ijijg ^\y^^\\ not affoct the issuc of concurrent Writs. 10
each Court.

Vic. c. 43, s. 4.

,,, ., , 5. All writs issued by any of the said Courts shall be
All writs t<>

• J J

byumiertiic under the seal thereof, and in the Superior Courts shall be
Seal of the ' '

Courts, aud tested in the name of the Chief Justice, and in the County
tested, &.C.

. /• » x i i /• •

Courts in the name of the Judge thereof, or in case of the

death of such Chief Justice or Judge, then in the name of

the Senior Judge in the Superior Courts and of the Junior or

acting Judge in the County Courts for the time being. (I)

19 Vic. c. 43, s. 4; 19 Vic. c. 90, s. 4.

6, The Process Clerk and each Deputy Clerk of the Crown,
Oi'iice from ^ •'

, ,

which issued and the Clerk of each County Court, shall note in the mareia
to be noted

. . . .

'^

in the of every Writ issued by him, from what office and in what
uiargiu.

County the \Yrit issued, and shall subscribe his name there-

to, (m) 19 Vic. c. 43, s. 20; 19 Vic. c. 90, s. 4.

tlie reason of the system. It recited that much public inconvenience arose from
tlie unequal distribution of the business between the two superior courts of
common law, they having- a common jurisdiction (12 Yic. cap. 60, a. 8), whereby
one court was often insufficiently employed, while the other was unduly pressed,

to the great delay and injury of suitors and detriment of justice. "With a view
to equalize the business of said courts, it was enacted that first process should
be issued in rotation by twelves. The alternate issue of writs, " one from each
court," is much preferable to "rotation by twelves." Increased facilities are
afforded to such suitors as may desire to make a choice of courts, and yet the
business of the two courts as regards the number of writs issued is not in conse-

quence made unequal. (SwiWe, a writ is irregular if not sealed: Smi/hv. JiusscH,

1 Cham. R. 19i!. Under the old practice a writ was held to be sufficiently

signed when signed by the deputy who issued it, though not signed by the clerk

of the crown : 76. Tlie clerk of process must, under section 4, seal and sif/n all

process whatsoever.

(/) At common law a court of I'ecord has the power of appointing a seal as a

necessary incident to give effect to the authority delegated to it. The principle
as to corporate seals applies to courts. See 1 Bl. Com. 475, Bac. Abr. " Cor-
porations, D." A writ would be irregular if not sealed : S)nith v. JiusneU, 1

Cham. II. 193; see also Galloghj y. Ormshi/, 1 Ir. C. L. R. 543. Unless there is

a vacancy in the office, the writ must be tested in the name of the chief justice.

His absence from tlie Province docs not make it improper to test writs in his

name : Lrctl v. Smith, 1 Prac. R. 309, j'cr Richards, J. A writ tested in the name
of a retired chief justice is an irregularity only: li'ehony. Roy, 9 U. C. L. J.

2(')3. A judge in chambers refused to set aside a writ for mere error in the
christian name of the chief justice : Folkard v. Fiizdubhs, 1 F, <fe F. 376.

(m) This is a re-enactment of our old practice. See form of summons and
capias schedule to 12 Vic. cap. G3 ; also see old Rule, 1 H. T. 13 Yic. :

" Eveiy
writ of summons or capias shall state in the margin the ' city, town or place,' at

whicli the same was issued." As to the words, " city, town or place," see remarts
of Draper, J., in Chamberlain et al v. Wood et al, 1 Prac. R. 199 ; see also note

g to section 2. The citj-, town, or place of issue is now iinneccssarj', if the



SS. 7, 8. VENUE.

7. In cases in the Superior Courts in which the cnuse of Propi-r i.ffi.-e

1 Tf- • L- 1
f'lr taking

action is transitory, the I'laintiff may sue out the \\ rit fur tlip ..ut \Vrit«» iu

commencement of the action from the office of the Clerk of a<.'ti.Mis.

"

cither of the said Superior Courts, or from the office of any

of the Deputy Clerks of the Crown, and in like cmscs in a

County Court the "Writ may be sued out from any Conr.iy

Court having jurisdiction over the cause of action. (»/) 19

Vic. c. 43, s. 6, and c. 90, s. 5.

8. When the cause of action is local, the Writ for the ^-hnn «.iw

commencement of the action must be sued out from ilie office
"'"*'

within the proper County, and all proceedings to final judg-

ment in actions whether transitory or local, shall be carried

on in the office from which the first process is.suos. ( >nr\ 10

Vic. c. 43, 6. 7, and c. 90, s. 5.

office and county be stated. It was held under Stat. 12 Yic. c. 63, that the writ

was sufficiently signed, if signed iu the maro^in by the officer who issued it :

ISm'ith V. Russdl, Smith v. EeiJ, 1 Cham. 11. 1 '.»8
; Leach v. Jarvis, lb. 204.

(n) Actions are, transifoi-i/, where the cause of action n)iq.lit be supposed lo

have accrued or happened anywhere, such as debt, contracts detinue, slander,

assault, false-iraprisonmeut, and usually, all matters relating to the person or per-

sonal property, even tlioui^h all the facts arose abroad. Local, where the cause of

action could have accrued or linppened in one county only. Thus if the action

be trespass for breaking the plaintitTs close, the action must be commenced and
the venue laid where the close is situated. Generally, it xm\\ be statod that

actions may be considered local when the cause of action could by possibility and
in its nature have reference to a particular locality onlj*. It should be noticetl

that some actions are made local by statute. For example, actions brouicht again.-t

persons for something done by tliem in tiie performance of a public duty, or wIku
acting under the express provisions of certain acts of parliament. The statute for

llie j)rotection of justices of the peace. Con. Stat. U. C. cap. 126, may be refemd
to as an instance. Section 11 of that act enacts, that in actions b^ou^^ht ajjainst a

justice of the peace, for auj' tiling done by iiim in the execution of his office, " thi-

venue shall be laid in the county where the act complained of was committed
itc. :" see AfkiMO)i v. I/om/i;/, 2 C. & K. 3.35. An arrest b}- a justice of the jieace.

if ilh'ixul, maj- under tliis section, be deemed a local cause of action ; when-as, if

tlie same act were committed by a private individual, the venue would be trauM
tory: see Montn v. rulnur, 1.3 L^ C. C. V. loO. Ko action .should be commenced
afjainst any person who could reason.ably s\ipposc that he was acting nnder the
authority of an act of parliament, until it lias been ascertained by reference to

the act, whetluT any and what provision is made with respect to venue. It has
been held that in replevin, wlierc the goods to be repU>vied have not been
distrained, tlie writ of replevin may be sued out in anj- county, and that a writ

of replevin may be issued in one outer county to replevy goods iu another outer
county: Bud'alo and L. U. li. Co. v. Gordon, 3 U. C. L. J. 28.

(»u() In. an action on a recofjnizance the venue should be laid in tlic county in

wliich the reco^rnizance remains of record: McFnrlanc v. AUen ct al, 4 U. C. C. 1'.

4:^8 ; Smith v. 7i(/.w//, 8 U. C. Q. B. 387. But the crown has the rii^ht to lay the
A enue in any county : 7'/w Qutcn v. Shipman, G U. C. L. J. \'J. Where the crown
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WRIT OF SUMMONS.

Form of O. It feliall not be necessary to raention any form or cause

n'.t »x'

'^^
of action in any Writ of Summons or in any notice thereof (o)

stiiU'd in.

19 Vic. c. 43, s. 17.

10. Every such

Defendants in the

19 A'ic. c. 43, s. 18.

To lont.iin 10. Every such Writ shall contain the names of all the

ofaii'thu Defendants in the action, and of no other Defendant, {p}
piirties.

proceeding is on a recognizance to keep the peace removed into one of the supe-

rior courts at Toronto, the venue may be laid in the county of York : lb. In

local actions laying the venue in the wrong county has been held to be a ground
of nonsuit: Boi//s et al v. Heuietson, 7 C. cfe P. 127; 1 Saund. 241 f In some
local actions (ejectment, for example), if the writ be issued from any county
'• other than tlie proper county," the error will appear on the face of the writ

itsf'lf It is apprehended that in such a case the writ would be irregular, if not

void, and might at once be taken advantage of, upon motion. In other local

actions (trespass, for example), the error might not appear till declaration or

other proceeding subsequent to the writ. The error when made known to the

opposite party might in this case too, it is apprehended, be moved against. In

some actions, local by statute (actions against magistrates, for example), tlie error

might not disclose itself until the trial. A nonsuit in this case, it is apprehended,
would not be improper: see Moran v. Palmer, 13 U. C. C. P. 450. In the case

of a local action brought in a wrong county, it was held under the old practice

that a judge in chambers had no power to amend the proceedings : Vaut/han v.

Huhbst d al, 1 Cham. R. 76, ^)er Macaulay, J. But see Ward et al v. Scxnv'th, 1 Prac.

R. 382. A summons was sued out before the separation of Ontario from York
and Poel, directing the defendant to appear in the office of the three united

counties. It was not served until after the separation. The venue in tlie decla-

I'ation was laid in tiie three united counties. Demurrer, held not to be frivo-

lous : riaxton v. Smith at al, 1 Prac. R. 228. Under the old practice besides

being a ground of nonsuit, it has been said that defendant might demur or other-

wise si)ecially plead to the error : Tremeere v. Morrison, 4 M. cfe Scott, 609

;

Richards v. Easto, 15 M. & W. 244. See further section 89, and notes thereto.

(o) Taken from Eng. St.at. 15 <fe 16 Vic. cap. 76, s. 3. Founded on first report

of the Common Law Commissioners, s. 2. Tiie commissioners reported that the

statement of the form or cause of action " was utterly useless and lead to captious

objections, and to much fruitless delay and expense." Thej' recommended one
i^eneral form of writ for every action. This recommendation has been followed

by tlie legislature. It is no longer necessary " to mention anj'^ form or cause of

action in any writ of summons, ttc." But if mentioned, the writ Mill neither be
M nullity, nor be liable to be set aside. Notwithstanding tlie enactment contained

in the section under consideration, it cannot be well said that forms of action

have been abolished. True it is that the same nicety in choosing a form of action,

i>r in stating it when chosen, is not now as formerly required. But for many
purposes, such as Statutes of Limitations, and some other statutes in which parti-

cular forms of action are mentioned, the existing forms must still be preserved.

Causes of action of whatever kind, provided they be by and against the same
jiarties, and in the same rights, may be joined iu the same writ: see section 73,

and notes thereto.

(/)) Taken from Eng. Stat. 15 cfe 16 Vic c. 76, s. 4. This section also corres-

ponds with our old Rule, 1 II. T. 13 Vic. (Draper's Rules 73), which appears to

have been cojiied from Eng. Rule M. T. 3 Wm. IV. No. 1 (.Jervis, N. R. 94), and
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11. Every such Writ shall bear date on the dav on which Tobtdattd
"*

,

' the (lay of

the same issues. (7) 19 Vic. c. 43, s. 9. i«suc.

is remedial of the old jlrnctice. It may be noticed that the Enf^lish rule extends
to " \vrit3 of capias and detainer." Formerly it was held that no more than four
defendants conld bo included in one writ; and tliat four separate causes of action,

against four separate defendants, mii^lit be joined in tlie same writ : f^oa I'fpjtcr

V. Ulialto/, 1 liin;^. N. C. 71. In botli respects the practice is now and for some
time past has been altered. Christian and surname of defendant ought to be cor-!

rectly stated: Williams v. Bn/anl, 5 M. A W. 447. Defendant may be addressed]
by the name which he bears by reputation : lb. In actions " upon bills of
e.xchanj^e, promissory notes, or other written instruments," when defendant signs
by initial letter of his christian name, designation by such initial letter in process,
ikc, is sufficient: Con. Stat. U. C. cap. 42, s. :]0 ; *Stat. V. C. 7 Wra. IV'. cap. 3,

8. 9; copied from luig. Stat. 3 <t 4 Wm. IV. cap. 42, s. 12. With reference to
the latter sec the following cases: Sarja?tt \. Gordon, 7 D. <fc R. 2.">8 ; Jiolph v.

J'ei.khuin, 13. ct C. \i\\ ; Sumner v. Batmn, 11 iloore, 39 ; linxt v. Kcnnr<h, 4 M.
it W. r)86, s. c. 7 Dowl. P. C. 199. It is sufficient to describe a defendant by the
name which usage lias given to him, both as regards his christian and surname:
Williams V. Bryant, 5 M. tt W. 44 7. If the action be against a corporation,
tliey must be sued by their corporate name : see Wool/ v. Cifi/ Steamhoat Co.

7 C. IJ. 103 ; Atlorncij General v. The Corporation of Worcester, 15 L. J. Ch. 398.
If too many defendants are joined, some may be now struck out under section 68.

If too few, after pica in abatement for non-joinder, plaintiff may amend under
section »)9. It was decided under the old jiractice, that tiie court could not amend
tlie writ by adding a defendant: Goodihild v. l^ad/uim et al, 5 D. it L. 383. A
plaintiff may issue several writs of summons for the same cause of action of the
same date, and upon the same prcecipe, if all the defendants be named in each
writ: Anf/ns v. Coppard a al, 3 il. tk W. 57 ; Crow v. Crow et al, 1 I). «t L. 709.
Tlie term •' you" in the writ, wlicn there are several defendants, is taken to apply
distributively : EmjUheart v. Eyre et al, 2 Dowl. P. C. 145. Plaintiff can neitlier
declare against a defendant not named in the writ, nor declare separatel}' against
defendants named in tlic same writ : Peppery. Whallcy, 1 liing. N. C. 71, s.c. 2 Dowl.
!\C. 821. lUit he may declare against .some only : Caldwell v. Blake, 2 C. M. «t R.
249; .«.e. 5Tyr. 618 ; Knowles v. Johnson, 2 Dowl.'P.C. 653 ; Kraiisy. Whitehead et al,

2 .M. .t R. 367 ; StahUs el al v. Ashley et al, 1 B. ct P. 49. The defendants, however,
wlio liave appeared may sign judgment for their costs: Boc v. Cock, 2 T. R. 257.
And a plaintiff declaring against some cannot afterwards declare nirainst the others
in n separate action: Caldwell \. Blake, 2 C. il. «fe R. 249; Kuowlts v. Johnson,
2 I)o\yl. P. C. 653. On a joint contract by three, all must be sued, if within the

"

jurisilietion of tlic court. If one is witlmut, the remaininj; two must be sued.
One altme cannot be sued, if there be two remainin-; within the jurisdiction

:

Col,l»tl V. Calvin. 4 U. C. Q. B. 123. It was held that between Mailable and
nonbailable process there was a difference,—in the former it being nccessarj' for
plaintiff to dechire against all tim defendants named in the writ: Carson v.
Dowdiixj ct al. 4 Dowl. I'. C. 297 ; Woodcock v. A'ilhy, 4 Dowl. P. C. 730.

(7) Taken from Eng. .Stat. 15 <t 16 Vic. cap. 76, 8. 5. Originally copied from the
first part of Eng. Stat. 2 Wm. IV. cap. 39, 9. 12; and ns regards writs of sum-
mons and eai>ias, substantially are-enactment of Prov. Stat. 16 Vic. cap. 175. 8. 6.
The writ ought not to be issued unless cause "f action complete : Alston v. I'nderhill,

1 C. it y[. 492; Thompson v. Dicas. 1 C. <t M. 768, s. c. 2 Dowl. P. C. 93 ; Castrifptc
V. Bernabo, 6 (J. H. 498. The date may be either in figures or words at length:
(t'rojnn v. Lee, 5 Taunt. 651, overruled; Eyre v. Wal.^. 6 Taunt. 333; Butler v.
Cohen. 4 M. A S. 335 ; Solomon v. Xainby, 7 Dowl. P. C. 459. If writ dated on
day other than that on which issued, it is irregular : Kirk v, Dolby, 8 Dowl.
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An.liii- |5{ /,.•) Every such Writ (rr) shall be indorscJ with the
ilor*'il with V. / ^ y

the nam- naiiiG nud placc of abode of the Attorney actually suing out
ami iiboUu ' '

r
or til.' the same, (.s) and when he sues out the same as agent for
plniiitiirH,

, , ,1 r 1 1 r 1 1

Attoniiy another Attorney, the name and place of- abode of 8uch other

Attorney shall also be indorsed thereon. (/) 10 Yin <•. {?,.

8. 21.

P. C. 766, S.C. 6 M. <k W. 636. If dated on a Snndny, void : Hanson v. ShaekcUon,

4 Dowl. I'.C. 48, 8.C. 1 II. A W. 342 ; Kcnworfhij v. Pcppint, 4 B. «t Al. 288. If no
diite. irrt-i^iilnr, not void: see Ball v. JIamht, 8 Dowl. P. C. 1S8. A^Ljrccd by
the jiuliirs of the (iuecii's Bench, Common Picas, and Excliernier, thnt a writ of

summons may be amended, so as to render it conformable to the preciiK- on whieh
it is fiiundeu : Kirk v. Dolhy, 8 Dowl. P. C. 706, jnr Piirke, B. Amendment
allowed by striking out, " 23rd February, 1824, in the fourth year of our reiij^n,"

and inserfinjj in lieu thereof, "31fit January, in the fifth year of our rei;j;n:"

Mi/tfs V. Jiathltirn, Tay. U. C. R. 127. It will not be safe to relj' too nuich upon
this case, as the report is very unsatisfactor}-. For the law as to amendments
generally, both as regards omissions and mistakes, sec section 221 of tliis act.

Although the act gives ample jiowers for amendment, still it is j>resumed that the

judges will, in tiio e.verciso of their discretion, be governed by eases already

decided, so far as ai>i>licable. If a defective writ be reseaied, it ought to be dated
on the day of resealing: Knight \. Warren, 7 Dowl. P. C OiiS. A mistake in

the year in tlie teste of a copj* of a summons, the writ itself being right, is a mere
irregularity which is waived, if the defendant does not come to the court before

the time for ajipearanco has elapsed: Kdicardsv. Collins, 5 Dowl P. C. 227.

An offer by defendant, after having been served witli the sunmions, to pay half

the debt and costs, is a waiver of a mistake in the teste of the summons copy

:

liriifgx v. litrnard, 6 L. J. C. P. 210. The court refused to allow the date of a
writ of summons to be amended for the purpose of preventing the plaintiff's

claim being barred bv the Statute of Limitations : Clark v. Smilfi, 30 L. T. Rep.
291 ; 8. c. 27 L. J. Ex. 155.

(r) Taken from Eng. Stat. 15 «t IC Vic. cap. 76, s. G. Substantially a re-

enactment of Eng. Stat. 2 W'm. IV. ca|). 39, s. 12; and Eng. Rule, M. T. 3 Wm.
IV. No. 9, from whieh tlie latter part of our Prov. Stat. 12 Vic. cap. 63, s. 27,

was co[>ied. Tiie origin of the practice sccuis to have been Eng. Stat. 2 ('•••n, II

cap. 23, e. 22,

(rr) Applies to writs of ejectment: Webster v. Gore, 4 Prac. R. 160.

(*) •'. c. The individual attornev, or the name of the firm: Ilartlci/ v. JiaJeu-

/lumt, 4 Dowl. P. C. 748; EnrjUluart v. K;irr d al, 2 Dowl. P. C. 145 ; 'Pirhnnn v.

Colli.H, ',', Dowl. P.C. 4211. Form of indorsement: see Schedule A. No. 1. The uame
and address of the attorney is required in order to inform defendant where he
may settle the action : Jlamx v. t<olu))iniisn)t, 6 Scott, 51t6. The form is given

for the purpose of illustration: J/annah v. Wuinnn, 3 Dowl. P. C. 673. In Eng-
lanil, it has been held that if the writ be issued by an attorney in person, it is

euflicient in the indorseiuent to describe him as residing at the jdace where he
carries on his business: Allctl v. Banhnm, 5 El. ik B. 1019. Place of abode
means the jilnce where a i)er8on is most likely to be found: AlUuhorovgh v.

rhomjmon, 2 H. &. N. 559 ; Kerr v. JIatpicg, 29 L. J. Q. B. 70.

(/) Same as old Ride 9, II. T. 13 Vic. An iiulorsement thus: "This writ was
issued by G. F. G. & S. of No. 1, B. R. London, agents for Mr. J. T. of Exeter, in

the county of I)., the jiiaintiff within named," was held to be bad, inasmuch as it

neither showed that the writ was issued by the attorney for the plaintiff, nor by
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l!l. When the Writ is sued out by the PlaintifT in person. ^

he shall indur»c thereon a uicnioranduin esDrci-sitii: that the

same haa been sued out by hiui in person, («) and mention-

inj; the City, Town, incorpomted or other ViMafre or Town-

ship within which such I'hnntilT resides, (it) 10 Y\c. c. -i'.l,

B. 21.

II. ix) The l'l;:iiit!ir n .Mtorney, or the iMaiiiiifT, if he '

sues in person, t-hull endorse on every such Writ issued for

the payment of a debt, (^) and upon every copy there- wriL**

tho pliiintifT 5n person : Toby v. Uuneock, 4 D. ^ L. 885. Where the writ was
i.-<>iii'(I out bv n Loudon n^rctit, tin description " apmt for itlnintifT in jitriton," was
lnM to bo insunicii-nf, ultlnm^ii the ]>laintitr wa.s hiinsolf nn niNirm y : /.'"'/^ v.

Ji'iii.i, 1 M. tt W. 549. Anj* such irri'^fularily would now
»iii(!(T si'ction 18 or section 2'_'1 of ibis Act. Wbcre the pr^

witli tbc nnnio of tlio nycnt and not of the attorney iinnmiiun ly i ii;j.i"yi i. tn-

c'liirl belli this irrcifi'bir, niid set aside the process: Shi/Jianl v. Shuui, 2 (.'. it J.

r.a2; s. c. 2 Tyr. 712. Indorsement, " M. G. «t Co., a;jent« for S.," wilboul
specifying cliritilian names, is sutlkicnt: Pickman v CuUU, 8 Dowl. P. 0. 42l»,

f") Wbcn plaintitr in person sues out tlie writ, bi.s description should be very
<! .:. full, and precise: nee lAirix v. J><iviAon, 1 C. M. ct U. C.'>5 ; ^lr<Un tt al v.

.fuifs, 1 iJowl. 1'. C. 12<i; Kiuffv. Monkhoune, 2 Dowl. P. C. 221 ; Vard'ti/v. .'•
•1 Dowl. I*. C. 45; Aihtt v. Jia»hnm, 5 Id. <t 15. 1019. Non-i>rofes.«ioniil m-
not Ro easily found ont as attorneys of the courts, whose oflices are gcii

V
!
known. As to place of dwelling of a corporation, see CorbtU v. II-

^ .., yuvi<f,ition Co., 4 11. <k N. 4S2; Jlrotm v. Ijoii,1;u d' A' \V. li. Co., 4 D .

' .JO ; 7Vi« Ke;tn»havi Jittie Lias Lime Co. v. liaktr, 2 11. &. C. 729 ; Abery*hti(A I'lO

tntnade Fier Co. v. Coojyer, S5 L. J. Q. B. 41.

(ir) Tbo En;,'lisb Act 1.') tt IC Vic. cap. 78, s. 6, proceeds. " and also the name
of tb" bnridet, street, and number of the liou.so of such plaintiffs residence, if anv

be." Tbe deniijne*! omission of Hicsc words sb'udd bo borne Iti •
'

inincr l"'n;,'li-'b nutliorities. The jutlj;e in cband)ers is to exerci
in deterndiiinir wbetber the description is sutHcient or not. Ii he
ijuestion, tho court will rarely review his decision : Tudman \.\\\f»Ml.

; ... .. ... lull.

(/) Taken from En|». Slat. IB <i: Ifi Vie. cap. 70, «. 8. Tim provUlona of this
' "• "uch as \v ' '

•
, rule of <ii "" T ' ;

o. 3. wbi. I II. T. 1

r :; .1 1 ,
:

I t:t.tiuig ih« true debt nud coat* wtiro commonly made

l>..«i. V. «'. l-.i. It WOl,

it the !n<!--n"'ment on a u i

that Is. to sums Mrtnin. or money

Dowl. V. C. Jlo. ILu iM. tu a
V. Lioifi. e i>uwi. I', c. i: 1). A

n 11 1 ;iil b'ind: dec Snuirt v. i^i.iA (t al, o !»•->" 1. P.C.
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If paid of, (z) the amount of the Plaintiff's claim for debt, (a') and
within eight ' v y

^
_

> -- y

chiys, pro- if there be an Attorney, the Attorney's claim for the costs
cet'diiigs to . -11
stop. of vVrit, copy and service, and attendance to receive debt

and costs, (b) and, that upon payment thereof within eight

days, (c^ to the Plaintiff or his Attorney, as the case may

be^ QI) further proceedings will be stayed, (<?) which indorse-

34. Nor to a replevin bond : see Rowland v. Dakeyne et al, 1 Dowl. P.O. 832 ; but

see Robinson v. Ilaukins et al, 1 Jur. 843. Nor to any case where the partj^ claims

unliquidated damages, as well as a debt: Perry v. Patchett, 2 Dowl. P. C. 667,

and Mansfield v. Brearey, 1 A. <fe E. 347 ; Jacquot v. Boura, 5 M. & W. 155 : see

also Jiof/ers v. Eu7it, 10 Ex. 474. If defendant seeks to take advantage of the

omission to indorse process as above required, he must show distinctly by affida-

vit, that the cause of action is a debt : Legatt v. Marmontt, E. T. 3 Vic. MS.
R. & II. Dig. " Indorsement," I. 9, p. 236 ; Curio'm v. Moseley, 1 Dowl. P. C. 432.

Where the omission of the indorsement on a bailable writ was supplied within

two hours after the arrest, before bail was put in, and before application to set

aside proceedings, the old Rule 3, T. T. 3 & 4 Wm, IV. was held to be sufficiently

complied with: Smith v. Smith, 4 O. S. 10; sed. contra. Qihhs v. Kimble, 1 IJ.

C. R. 408.

{z) In the absence of proof to the contrary, defendant may assume that the

copy served is a true copy, and that if the copy be defective, so also is the writ

:

Chapman v. Beeke, 3 D. ife L. 350. The omission of the letters " L. S.," or any
mark to denote a seal to the copy of a writ, is not an irregularity : Cameron v.

Wheeler et al, 6 U. C. R. 355.

(a) If a larger sum than is due be indorsed, proceedings will bo stayed, upon
payment of the real debt with costs of the writ only : ElUston v. Robinson,

2 Dowl. P.O. 241 ; Young v. Crornpton, 2 D. tfe L. 557; see sAsoWatson v. Coleman,

7 M. tfe G. 422. For this purpose a summons should be taken out in the usual

manner.

{b) Plaintiff may abandon his costs if he prefer to do so. If such be his inten-

tion, he should not serve such process upon defendant as to leave him in doubt

:

Truslove v. Whitechurch et al, 8 Dowl. P. C. 837. For instance, " the plaintiff

claims £85 8s. 6d. for debt, and £ for costs," this is irregular : lb. ; see

Hunter v. Russell, 6 Scott, 627 ; Young v. Crornpton, 2 D. <fe L. 557.

(c) Within eight days, <L'c., i. e. from the service of the writ, both first and last

days it seems inclusive : see R. G. pr. 166. " Four days" in English Act from

which this section is taken. So it was in the old Rule of 3 tfe 4 Wm. IV.

(d) The rescinded Rule 3 <fe 4 Wm. IV. made express distinction in this parti-

cular, between writs issued by attorney and by plaintiff in person ;
" and that

upon paj-ment thereof, within four days, to the plaintiff's attorney, or to the

plaintiff when the writ shall have been issued by the plaintiff' in person:" Rule

3, T. T. 3 tfe 4 Wm. IV. ; Cam. Rules, p. 11, "Process," 2. Probably the words
" Plaintiff or his Attorney," as the case may be, as used in the section here anno-

tated, mean the same thing.

(c) The object of the indorsement is to show the defendaat, in express terms,

what the plaintiff is contented to take, in, order that the former may tender it,

together with the costs, within eight days: Chapman y. Becke, 3 D. tfe L. 350,

per Patterson, J. Indorsement held to be unnecessary on a proceeding by bill,

against an attorney: Lewellyn v. Norton, 1 Dowl. P. C. 416 ;
Long v, Words^oorth,

4 B. tfe Ad. 367. Since held to be necessary, as proceeding by bill is abolished

:
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ment shall be written or printed in the following form, or to

the like effect : (/)

" The Plaintiff claims § for debt, and 8 for Fi.nn.

" costs ; and if the amount thereof be paid to the Plaintiff or

" his Attorney within eight days from the service hereof, (,7)

" further proceedings will be stayed /' (/t)

Tompliiis V. ChUcote, 2 Dowl. P. C. IS 7. It is appreliended that if the debt be
understated, plaintiff, if tendered the amount indorsed, would be bound to accept

it, and thereby lose tlie difference between the sum stated and the sum due,

unless in tlie case of very special circumstances. If tlie plaintiff refuse tlie amount
tendered, whether it be the sum indorsed or less, such refusal may be noted by the

judge on a summons, and if after such proceeding plaintiff recover no more than
the sum tendered, he will, it would seem, be liable to pay defendant's costs: see

Watson et al v. Coleman, 7 M. &, G. 422. The sum tendered, if refused, should be
paid into court: Clerk v.Dann, 3 D. <fcL. 513. It has been held in England, that

under the usual order on payment of the debt and costs to be taxed, the plaintiff's

attorney cannot immediately after the taxation of the costs demand payment of

the debt and costs, and on the clerk of defendant's attorney being unprepared
with the amount, sign judgment: Perkins v. The ^'ational Assurance (£ Livestmcnl

Association, 2".) L. T. llej). (35 ; see also Anovymous, 4 Prac. R. 242. If defendant

do not witliin the time limited pay the debt and costs, he cannot afterwards

do so as a matter of right: Bowditch v. Slanei/, 4 Dowl. P. C 140. PlaintitF may
in his declaration insist upon an increased sum: Jb. And defendant will be liable

to any additional costs which the master may allow : 3. It is otherwise if plain-

tiff's attorney receive and retain the money after the expiration of the eight days

:

Ilodding v. Sturchfield, 7 M. & G. 957. See also WtjUic et al v. Phillips, 3 Bing.

N. C. 77(); Covhufton v. Ilor/arlh, 2 D. <fe L. 610.

(
/*) This is substantially the same indorscmeut as that prescribed by the old

Rule of 3 & 4 Wm. IV.

{0) The word " execution," substituted for " service," has in England been held
to be an irregularity even in bailable actions : Shirk)/ v. Jacobs, 1 Scott, 67 ;

Urquhart \. Dick, 3 l)owl. P. 0. 17; Boddincfton \.\Voodleif, 1 Jur. 960; Bodding-
tnn v. Woodley, W. W. &, D. 581. An amendment of the indorsement would be
allowed to jjlaintiff, upon payment of Costs: Ur(pihart v. Dick, 3 Dowl. P. C. 17,

per Littledale, J. "Where the indorsement required the defendant to pa}- the debt
within four days from the "arrest or service" thereof, held to be sufficient, as the
words " arrest or" might be rejected as surplusage : Sutton v. Burgess, 1 C. M. tfc

R. 770. " Defendant must know the time he was served, and that he had four
days from the service of the copy, within which to pay the debt and costs, to

avoid any further expense:" Jb. AVhere the indorsement was to paj- tlie amount
within four days from the " arrest hereon," held to be a fatal irregularity: Cooper
v. Waller, Tabrum v. Thomas, 3 Dowl. P. L\ 107. An amendment of the indorse-
ment, b}' altering the amount of the debt mentioned in it, was refused : Trotter v.

Bass, 3 Dowl. P. C. 407. It might now possibly be allowed under section 221 of

this Act.

(//) The writ must be so indorsed that an unlettered person may at once be
informed what is demanded of him: Trnslorc v. Whiiechurch et al, S Dow]. P. C.
S37. It must state clearly what is claimed for debt and what for costs : lb. If

interest be claimed, the amount must be stated, or the period from which it is

reckoned : Chapman v. Becke, 3 D. tfc L. 350 ; Fryer et al v. Smith, 5 M. & G. 605
;
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Kut the Defendant mny, notwithstanding such payment, have

the eosts taxed, and if more than one-sixth be disallowed, the

Plaintiff's Attorney shall pay the costs of taxation, (i) 19

Vic. c. 43, 8. 26.

Bardcll v. M'tUcr, 1 C. B. 15S. " The plaintiff claims £20 debt, -with interest from

lOtli March last'' is sufficient: Coppclo v. Brown, 3 Dowl. P. C. 166; Sealy v.

llcarnc, 3 Dowl. P. C. 196. It will be intended that the interest claimed is legal

interest: Allen et al v. Busaey, 4 D. & L. 430. The following additional cases may
be consulted as to when this enactment is or is not sufficiently complied with

:

Evans V. Bidyood, 4 Bing. 63; Patterson v. Ilahhcrshan, 1 Uod. 316; FUzrjerald \

.

Evans, 5 M. & G. 20Y. The want of the indorsement would be an irregularity

:

Tmslove v. Whitechurch et al, 8 Dowl. P. C. 837. Amendable probably under sec-

tion 48 of this Act.

((') Defendant may have the costs taxed, though he pay less than the sum
indorsed, and though plaintiffs attorney accept the same: llurUery. liussell, 5

M. & G. 601 ; but see Young v. Cromplon, 2 D. tfe L. 557; also see In re WooLlctt,

1 D. <t L. 593. If defendant desire to have costs referred to taxation, notwith-

standing payment, he should take out a summons to show cause " why the bill of

costs indorsed on the writ of summons paid by him, should not be referred to the

master for taxation," and " why if more than a sixth be taken off, he should not

refund the surplus, and pay the costs of taxation." The enactment here anno-

tated, and Con. Stat. U. C. cap. 35, s. 31, are in pari materia, though the latter

enactment appears to relate only to costs as between attorney and client. The
material part of it is in these words: "The costs of the reference shall be paid

according to the event of the taxation, excej^t that if a sixth part be taxed off, the

costs shall be paid by the party by whom or on whose behalf such bill was deli-

vered, and if less than a sixth part be taxed off, then by the party chargeable

with such bill, if he applied for such taxation." This provision proceeds further

than the Eng. Stat. 2 Geo. II. cap. 23, s. 23. In the latter statute, the words
used are mucii the same as the words of the section under consideration. " If the

bill taxed be less by a sixth part than the bill delivered, then the attorney or

solicitor is to pay the costs of taxation ; but if it shall not be less, the court in

their discretion shall charcje the attorney or client, in regard to the rea.'^onahletiess or

unreasonableness of such bills." In reference to this enactment, Baron Parke said :

" It has been held by the court of Common Pleas, that the statute directing the

payment of costs is not correlative : Elwood v. Fearce, 8 Bing. 83. It does not

necessarily follow that the defendant is to pay the costs of taxation, though less

than one-sixth be taken off; although if more be disallowed, the plaintiffs attorney

is bound to pay these costs. The court have a discretion which they may exer-

cise according to the reasonableness or unreasonableness of the charges in the

bill, whether they will make the defendant pay the costs or not. I have alwaj-s

understood that where an attorney wilfully inserts any item of charge, even one

shilling which he must know ought not to be charged, he is not entitled to the

costs of taxation:" Iloldernessy. Barkworth et al, S M. <feW. 341. Defendant should

paj-, within the eight da3'3, the costs indorsed on the writ. If he pay more, he
does so of his own fault: Ward v. Gregg, 5 Dowl. P. C. 729. Where therefore, in

addition to the costs indorsed on the writ, defendant paid a sura of 5s., demanded
of him by plaintiffs attorney, and afterwards on taxation a sum was taken off,

wliich, with tlic 5s., was more than one-sixth, but without it, less than one-sixth

of the bill ; it was held that the attorney was not bound to pay the costs of

reference: lb.
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15. (A-) la all cases where the Defendant resides within in .Kmands

the Jurisdiction of the Court, (0 and the claim is for a debt (i.itt.i sums,

or liquidated demand in money (m), with or without inte- tiVuiara'may

rest (tt), arising upon a contract express or implied, (o) as for ,'u thu'writ.

(k) Adopted from En^. Stat. 15 A 16 Vie. cap. 76, s. 25. Founded upon first

report of the Common Law Commissioners, s. 56. The object of tliis enactment
is to prevent the expense of a declaration : Railway v. Lucas, 10 Ex. 667, per
Pollock, C. B. The very great majority of cases in which actions are brought are
" debts" or "money demands," tu which there is no defence. It has been con-

sidered extremely desirable that in such cases the parties should be put to the

least possible expense: per Martin, B., same case.

(/) This section does not ajiply to proceedings taken either under sections 43
or 45, for in each of those cases defendant is supposed to be "without the juris-

diction of the court."

(wi) It should appear upon the face of the indor-sement that the claim is for ft

liquidated demand: liof/ersw Ilunt, 1() Ex. 474. j)cr Parke, B. AVhere in an
action on a bill of exchange, the indorsement on the writ was £31 8s. Od., being
balance of j)rincipal, interest, and expeuncs of notinrj, <tc. ; Ihhl that the latter item
was not a liquidated tlemand : lb. The endorsement consequently was treated as

a nullity, and plaintiff held bound to declare in the ordinary manner: lb.

(h) The indorsement applies solely to claims which are liquidated, and do not
'

depend on the finding of a jury: liodwa;/ \. Lucas. 10 Ex. 607, per Parke, B,
Tlie court in a later case said, " We wish that it should be distinctly understood^
by the profession, that in all cases except bills of exchange and promissory notes
(as to which it is the usual practice of the court to alK)W interest as a matter of
course when the jury give a verdict for the plaintiil), if we find that any party
not entitled to interest under an express or implied contract shall nevertheless
claim it bj- special indorsement on the writ, in order to gain an improper advan-
tage, and in default of aj)pearance sign judgment for a larger sum than he is

reall}- entitled to, we will not only set aside such judgment, but visit the attornej'

with the consequences of liis abuse of the law, by making him paj' the costs :"

JiOilii'iii/ V. Lucas, 10 l-'.x. 674, per Pollock, C. B. The amount of a judgment debt
has been held a liquidated demand in money within the meaning of the section

:

Uotholl V. Baxter, E. B. A E. 8S4. The late !Sir John B. Robinson held that
accounts delivered, but not liquidated byadmissionof the defendant, were not such
debts as intended by the section: McKinxtri/ v. Arnold, 4 U. C. L. J. 68. The
Common Pleas afterwards decided that an account for work and labor, with the
usual claim for interest, giving cre<Ut3 and claiming a balance, are the subject
of special indorsement : Suiart v. 7'lic Xiat/ara and Detroit Rivcis Raihcay Co. 12
U. C. C. P. 4o4. See further Xorthern Railirn)/ Co. v. Lister, 4 Prac.'li. 120.
But where n writ was endorsed thus :

" The following are the particulars of the
plaintilft. claim. £4<tO 16h. lod., on a recognizance dated the 6lh day of July,
A.l). 1856, conditioned by you for the payment of £:{.uOO,"' the judgment entered
therion in default of nn aj>pearance was Bet aside as irrei^ular, with costs: Rtull
v. Wliilneij, 11 U. C. C. P. 240. See further section 55, and notes thereto.

(o) W hero the claim is for a debt, <kc., " vcith or irithout interest, ar'sintj upon a
contract erjircss or implied, «tc.," means with or without iiitrnst arising uj>oh a con-

tract erpresscd or implied, and docs not apply to any ca.ie where it is optional with
the jury to give interest as they nui}- be advised according to the justice of the
case: Rodwai/ v. Lucas, 10 Ex. 67'i, /xr Pnrke. B. But, />cr Draper. C. J., "it
has become so settled a practice to allow interest on nil accounts after the time \

for payment has gone b\-, aud particularly ufmn the balance of an account which I
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instance, on a Bill of Exchange, Promissory Note or Cheque,

or other simple contract debt, or on a bond or contract under

seal for payment of a litjuidated amount of money, ( p) or on

a statute where the sum sought to be recovered is a fixed

sum of money or in the nature of a debt, or on a guarantee

whether under seal or not, where the claim against the prin-

cipal is in respect of such debt or liquidated demand, bill,

note or cheque;—The Plaintiff may make upon the Writ of

Xofurthor Summons and copy thereof, a special indorsement of the par-

n«Mi\"'*'^ ticulars of his claim, (y) in the Form A. No. 5, or to the like

onimli"
^^^

cfifect
;
(r) and when the Writ has been so indorsed, the

imports that tlie accounts on each side arc made up, and only the diflFerence

claimed, that I do not think we should treat the claim for interest as vitiatin-;

the special cudorsemeut :" Smart v. Detroit tt iV. «£• i). Jiiv. R. Co. 12 LF. C. C 1*.

4U4. See also Northern R. Co. v. Lister. 4 Prac. R. 1 20,

[p) Qui tarn actions included : see Hull v. Scotson, 9 Ex, 2.'^8.

(y) The indorsement necessarj' under section 14 is compulsory. This indorse-

ment is di.scrutionary. IMaintitf, if he omit it, must declare in the usual manner,
and deliver his bill of particulars according to N. R. 20. Provided that if the

case be proper for a special indorsement and the same be omitted, then plainlitF

shall not be entitled to the costs of the declaration, ttc. : see section 57.

(r) A reference to the form given in the schedule, by way of example, will

show tliat jdaintitr may in his indorsement give credit, as has been commoidj'^

done in particulars of demand under the old practice. "Where in a.tsinn/islt for

poods, the particulars contained an item of i>ayment, "Cr. by bills, .£1,500:"

Jlcid that it was to be taken as payment by the defendant to plaintiff: Sinel/inr.if

V. Tajilor, 12 M. &. W. 515. If a jjlainlitf give credit in his j)articulars of demand
for a sum paid bj- defendant, such i)aymeut is held to be upon the same footing

as if there had been a plea of payment: Goatlfi/ v. Ilerruui, 12 L. J. C. P. 32.

I5ut it cannot be taken as an admission as against defendant with respect to anj-

particular items in the account: lb. The court held in one case that thej' could

not compel plaintiff to state the items or sums of mone\- for which he voluntarily

gave credit in his jiarticulars : Mjiiill v. O'rccn, 13 M. <fc W. 377. It was also held

that plaintiff was not precluded from explaining admissions in the ])articulars of

paj-mcnts made to him bj- the defendant, and of showing on what account such

]>aymonts were made : Mcrri/ v. Gnlot. 3 Ex. ^51. It is not necessary for a defen-

dant in this Province to plead payment of an}- sums credited in the particulars.

The following are the rules upon the subject: "In all cases in which the jjlaiutifl",

in order to avoid the expense of the jilea of payment or set off, shall have given
credit in the particulars of his demand for any sum or sums of money therein

admitted to have been paid to the jdnintilf, or which the jilaintiff ailmits the

defendant is entitled to set-off, it shall not be necessary for the defendant to plead

the pajinent or set-off of such sum or sums of nione}-. lUit this rule is not to

apply to cases where the plaintiff, after stating the amount of his demand, states

that he seeks to recover a certain balance, without niving credit for any particular

sum or sum.i, or to cases of set-off where the idaintitf does not state the ])articular3

of such set-off:" R. G. jil. 13, " Payment shall not in any case be allowed to be
given in evidence in reduction of damages or debt, but shall be pleaded in bar:"

R. (J. pi. 14. The Rules I'r. 13 and 14 are substantially a re-enactment of our old
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indorsement shall be con^iJcrcd as particulars of dcmnnd,

nnd no further or other particulars need bo delivered unless

ordered by the Court or a Judge, (s) 19 Vic. c. 43, s. 41.

10. (0 Tho Writ of Summons, whether issued by one of Writ« issiuj

the Superior Courts or by any County Court, may be served th' > "v^

in any County in Upper Canada, (i/) and tho service thereof, i'r

whenever practicable, shall bo personal
;
(v) but the Plaintiff

»"y*^"'=''>

Rule 1 5 of E. T. 5 Vic. And tho latter was copied from the English Rtilo 1

9

.of T. T. 1 Vir. The Kn:,'lisli nilc was nimlo to sofllo donlits which nroi»o in the
coses of J'Jrrifs/ v. J!ro,r„, 3 liitujf. N. C. 67 1; yirholl v. WHUnms, 2 M. <k W. 758 ;

Kewjon V. Wakix, 2 M. it W. 7i'.4 ; Coatc.'< e( al v. SUvcm. 2 ('. M. A U. 1 1 8 ; Doolh V.

Ilownrd, 5 Dowl. T. C. -lUS. Since the English llnlc 10 of T. T, 1 Vic., where, to
an notion of debt for £\\ 83., tho defcn<liuit i)lende<l nayment of £15 in satisfac-

tion, tho ploa w.is held to bo good : Turner v. CnU'im, 2 L. M. <fe P. 99. Tho
reason being thnt since credits giv-n in tbe particnlnrs of demand uetd not now
1,1 p!''<iili>l, a less snni than tho debt in the declaration n)ight, with credits »o
i;iviii. l)e equal to snob debt: Ih. Our ohl rule does not apply to set-off: Rowland
V. / ' ' ' ',». II. 403 ; Toicnuon v. Juckiton, 14 L. J. Ex. 57. Further as to
cri of demand, see Jforrin v. Ji>ncx cl al, 1 Q. B. ;)'J7 ; iMtub et al v.

ill
.

' ; Kccsar v. Empe>i et al, 4 U. C. Q. B. 47 ; E'lslwick v. Ilarmau,
6 M. «fc W. 13 ; Nosottl v Page, 20 L. J. C. P. 81 ; JIarrta v, Montgomery, lb. 221.

(.t) It has been made a question whether a dcfend.int who has indorsed his writ
under thi.s sortion can subsequently deliver fresh particulars with his declaration,

nnd j)rocecd thereon. Tho words "need bc"ratlicr arguo that nbuntilf may
deliver other particulars if ho chooses: Fromant v. Aside:/ et al, 1 El. «t B. 723.
tier Campbell, C. J. If plaintiff have not the right to do so and notwithstand-
ing deliver fresh ijartienlars, such a step will bo irrc^dar only and tho irregu-

larity waived if defendant plead ov?r: //*. Before the C. L. P. Acts, in a case
wluTi' there was no waiver by defendant, it w.is held that plaintiff was concluded
by the particulars ho first delivered, nnd was also held to be unable to cure any
defi'cfs therein b}' delivering fresii i)articulnrs: Jlroini r. Wiiftn, 1 Tatuit. 3.'i:!.

But it appears to bo now the better opinion tliat a [ilaintifT who declares is not
limited in his declaration to tho particulars of his cause of action specially imlrrii.!

ou the writ of Bummons: Sotodai et al v. Sowdtn, 4 Prac. II. 270.

(0 Taken from Eng. Stat, 15 A 16 Vic. cap. 76, ss. 14, 17. Fonndcd .1, „i.m

Report of tho Common Law Commissioners, section 8.

{u) The oM practice required the writ to be served wi' " •tin

nil iiti.-ricij. nr within two luuulrcd yards of the b<>nl \*o-

^*1 ' '
' ^ '

• ''". s. 22, copied from English Act :; i< ; 1 ;

al ry, 5 (J. B. 371. Formerly, if it w. i.it

di. :., ;i .-..iiTiiv i.ili.T than that • ill lb. It

I" ties writ. ng
"I. . , H.T. 13 \ ;,(5

cau»v;il btdh (Kliiy uiul oxpoii-»o, aikI whs besulcs •

. h
ns tiie writ was directed to the defendant, and not t ..\t

county, Tho cnnimi!«sionor«, nnabio to sec "»uy aJvaula^o whatever arising
froui tho restriction," advised its removal.

(r) r.efni-o •
-'i.it

as a ^i'irt.tI 1 at.

ingtover, \ \). ii L. :.jj; Lhraiinai v. Liek^, G I». ik L. 1 JG. TLcrc was no Lrtpcr
O
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may on aflulavit, from time to time apply to the Court out of

which the Writ issued, or to a Judge having jurisdiction over

equivalent : Grand Junction Wotrr W^xrls Co. v. Roi/, 16 L. J. C. P. 200; Jiussell

V. Zoiw, 2 Dowl. N. S. 233. Unless nn iindertnkin^j bj' an attorney to ajipear,

wliich is enforci'd by attachment: Ayion, 2 Chit. II. 30; Morris v. James, DowL
r. C. Ml ; Jacob v. Mivi,m;i, 12 L.J. Q.B. 93; also sec R. G. i)r. 3. If defendant
avoided service, then i>laintiff was driven to a writ of distringas : Blake \. Cooper,

II C. li. 680. Service wherever " practicable," must still, as heretofore, be per-
sonal. Personal service means serving the defendant with a copy of the process,

and showing him the original if he desire it: Ooffgs v. Lord IlintCmr/tower, 1 D. «t

L. 699, per Alderson, B. Tlie copy of the writ must be left with and not merely
shown to defendant : Worlci/ v. Glover, 2 8tr. 877. Tliough defendant refuse to

take the copy, if the person serving it bring it away willi liim, tiie service will be
defective : Pijeon v. lintcc et al, 8 Taunt. 4 lu. A sherifFs othcer took a writ intended
for one person to anotiier person of the same name ; he was informed by defendant
of his error, and took back the writ saying tliat he would go to tlie other party,

the defendant having agreed tliat if he were wrong in his supposition, he woidd
consider the service good, if the writ were left for him at the house of a third

party named. The officer neither served the other party nor left the writ for

defendant as directed, the plaintiffs nevertheless proceeded against defendant.

The service and all subsequent proceedings were set a.side for irregularity : Krwin
V. Fowle;i, 2 U. C. Q. B. 270. The original writ need not be shown, unless defen-

dant at or witliin a reasonable time after service, make a demand to see it : Petit

V. Ainliroxc, 6 M. &, S. 27-1 ; TJioinaa v. Ftarce, 2 B. ife C. 761. A quarter of an
hour laid to be a reasonable time: Wcsllei/ v. Jones, 5 Moore. 162. M'here, at the
time of service, an inspection of the original was demanded and refused, the ser-

vice was set aside with costs: Weller v. Wallace et al, M. T. 1 Vic. J/. 5. 11 <fe 11.

Dig. "Process," 4. "Personal service" has never been defined b}' the legislature.

Each case is left to depend on its own particular circumstances. Tnc courts

have not held it necessary to put process into the actual corporal possession of

the defendant to constitute a personal service ; but have looked more to the

object of tlie service—timcl}' notice to defendant of an action conmienced against

Lim : see Sheehi/v. The J'ro/issional Life Lis. Co., 13 C.B. 787. 'Whether under the

particular circumstances of each case this object has been accomplished is a ques-

tion for the court or a judge. Various casesi under the old practice shew that

the expression "personal service" is not to be understood in the strict sense of

the term, tlius, where a writ was put through the crevice of a door to defen-

dant, who had locked himself within, the service was held to be sufUcient: tSmit/i

V. Wintle, Barnes, 40.'). So where the writ had been enclosed in a letter to defen-

dant, wliich he received, and out of which he had taken the cojiy: see Boswell v.

Roberts, Barnes, 422; Aldrcd \. llicks, 5 Taunt. ISO. But service upon a wife,

agent, or servant, is not personal service: see Frith v. Lord iJomrjal, 2 Dowl. P.C.

527 ; Davics v. 3forf/an et al, 2 C. tk J. 237 ; Gor/jg v. Lord Huntimjtowcr, 1 D. »t

h. .''.99
; Christmas v. Eicke, 6 D. <k L. 156 ; Price et al v. Thomas, 11 C. B. 513.

Where the officer on seeing the defendant at his window, told him in a loud tone,

that he had a writ against iiim, at the plainliirs suit, and holding out the coj)v,

threw it down and left it in the garden, in defendant's presence ; held not a suffi-

cient personal service : Heath v. White, 2 D. it L. 40. In a case where service

was denied by the defendant, but the officer swore positively to its service per-

sonally on defendant, an application to set aside j.roceedings was refused : Coates

V. I/ornbi/, 1 Cham. R. 135. If there be more defendants than one, each .should

be served as if lie were sued alone, except in the case of husband and wife, when
service on the husband for both, will be suflieient: Buncombe v. Love, Barn. Notes,

406; Collins v. Sha/)ln)id. Jb. 103. It is irregvdar to serve process on a witness
while attending a court vi JS'isi J'rius, under subpoena; 7yiompson v.Calder, 1 U.C.
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the case, (jc) and if it appears to such Court or JuJge that

reasonable efforts have been made to effect personal service, , „ ,-,

and either that the Writ has come to the knowledge of the
P"****-

Defendant, or that be wilfully evades service of the same, (x)

Q.B. 408. Service upon n defondiuit while attending the assizes, ns phiintifTin a

civil action pending nnd entered for trial, held good: Thompson v. C'a/</»r, 1 U.C.

Q.B. 4u:!, iloubted ; Citi/ of Kiii'/'ton v. Jiroien, 1 U. C. (i. B. 117 ; see also CW<r v.

IJawkiM, 2 Str. Iuy4 ; PJolc v. Gould, 1 11. it N. 99 ; s. c. 27 L. T. U. 110.

(») i. e. Court in term time— Judge in vacation : Wyatt v. Gerry, 22 L. T. It

92; Toild V. Evans, 22 L, T. It. 100.

(z) This provision is a new one, substituted in lien of the practice, by distrin-

gas to compel nn a|>ponrnnce. The distringas is superseded, l)rf- -i - : ;;r,

longer any neces-iity fur it. Whcn-ver under the old practice, i 1

have been obtained, it may be laid down as a general rule tl.

niaih' under this section will succeed. Of course tliere may be <

of a lunatic defendant noticed below is one. Two cases are con;

section. 1. Where the writ has como to the knowletlge of defendiuil. 2. Or where

lie wilfully evades service of the same. In support of the application, it is very

clear under this section, that the atlidavit must show— 1. That reasonable efforts

have been mado to effect jiersonal service. 2. That the writ has como to the

knowledge of the defendant. .S. Ur that he wilfully evades service of the same.

1. As to what will be considered reasonable efforts, itc, see Gale v. W'iuktf,

3 Bing. N. C. 2yJ ; ^^llU v. lioullha-, 1 Dowl. N.S. 7u7; CV-./Vjj v. /;n>.rri, 11 L. J

Q. B. 2.12 ; liuMrU v. Knowles, 2 D. «t L. 595 ; Croim v. WllLi'nn, 4 Dowl. P. C. 279 ;

Hock- et al V. Ad<im, 15 L. J. C. P. 192; Orcntwood v. S,ldcn ctal, 9 Dowl. B.C. 72 ;

Normnn v. H77»/fr, 4 Bing. N. C. 637; Jamieson v. ]\llkiti», 2 Dowl. N. S. 3»1 ;

liakrry. Cot, 1 Ex. 153 ; Anon, 2 D. «fe L. 1001 ; Johnson v. Roust, 1 Dowl. V. C.

fi41 ; yfnod'i v. }forfian. 7 Dowl. P. C. 144; Xocman v. Illchnan, 9 Dowl. P. C.

541'. ; llill v. Moule^'l Dowl. P. C. 10; Fisher v. Goodwin, 2 C. »k J, 94 ; W'akdey

v. Tertdale, 2 L. il. A P. 85 ; Dnboin v. Loielhn; 4 C. B. 228 ; Kitchin v. \Vil»on rt

al. 4 C. B. N. S. 4S3 ; Davles v. ]VeAhmvott, 7 C. B. N. S. 829 ; Flotrer et ,d v

Allan, 2ll. AC. 088; Gorll'er v. Faitnllrroi/. 2 Week. Notes, 37; Tundinson\.
Uoatly, L. R. 1 C. P. 230; Gorrinqc v. TcrrciceM, 2 L. M. & P. 12.

2. As to the writ ctiming to defendant's knowledge, sec Titomas v. Pearee, 4 D.

k U. 317 ; Goy^H y. I^rd llnntinglower, 1 D. A L. 099 ; Russell V. Knoirlet, 2 \>.

dc L. 595; Ilen'th v. White, 2 I), tfe L. 40; Chrintmas v. Kicke, 6 D. A L. 1 '•«.

3. As to defendant's kecjiing out of tlie way to avoid service, see /

JIoir,trth, 4 Duwl. P. C. 749; r/iafiMifKy V. CVoiM, 9 Dowl. P. C. lis
./of,f>, I.', L. J. Q. n. 22C ; Gorriii,,r v. Tt intent, 2 L. M. A P. 12; .V. / - .-/" ^

M.('.irt„>v, 3 Jr. C. L. U. 239 ; n'>/rne v. S/rrlo<-h. 8 Ir. C. L. U. App. xwii.
'

Til". ii^ii an ntt. 1111,1 1,^ 1 i.. ,-., ,,,,!.. t.. ..,,,.,-.t >.. ^ ii v^n !,.. , \ i.L.jif

Ihnf the two ' it'

defi'Ilil:illt will'

to hin knowl<'i|;;u. If it Iihs ohiio U» hi« kn<>\vle<i:;e. aiid he riinni>l, !i:

effort-, be I'er-'nnlly "••rvofl. it may bo jiresuined that he wilfully c\..

of tl i

"

iption mu'»t ap|>ear to the court or a judge up^ ii lait-

to 1 ivit. The plaint iff should detail the attempts at service.

and 111. II -ie.« "MX 1 . .1 .... " "rv. (Ylirifn. \ ]
'

N.S. 109 ; Gnidi/ v o case of a lui

fendant i.tnot ill I'V]': .... .^, ...;;iro. The court i .

to supjily the ..|iii"i..n in a en m, and refused to grnnl an npp!i< ati.m

made under this section, win i mt was a lunatic, and it was not chowii
that the writ had come to his knowleO^^e, or that he wilfully evaded service of
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and lias not appeared thereto, (j/) such Court or Judge may

by order (.) grant leave to the Plaintiff to proceed as if per-

sonal service had been effected, subject to such conditions as

to the Court or Judge seem fit. (a) 19 Vic. c. 43, ss. 31, 34.

the same: Jlolmc's v. Service, 15 C. B. 293; see also ]Villmnson v. Mo.ggs, 28 L. J.

Ex. ;) ; Rhhjwny v. Can'non, 2 W. R. 4*73. Under tlie old practice, a distringas

would liave been granted in tliis case : see Rawson v. Moxs, S Dowl. P.C. 412 ; Jones

V. KmvR, 8 Dowl. P.O. 42-5 ; LLakc v. Cooper. 11 0. B. GSO ; Wilklm v. Jones, 3 D.

<fe L. 717; ShepjMrdv. WllUmns, 11 C. B. 682; Banfieldv. Darell, 13 L. J. Q. B.

202. And the court of Exchequer has held tliao if il. be shown that the writ

has come to the knowledge of the lunatic, tlie statute is applicable : Kemhcrlcy v.

AUctpic, 8 L. T. N. S. 31)8. Service of process on a lunatic allowed by serving

the manager of the asylum in whicli the lunatic was confined : Wilmol v. Mari.iion,

8 Ir. L. R. 224. So service on brother of the lunatic and keeper of the lunatic

allowed : Vance v. 0' Connor, 1 1 Ir. L. R. 60. If the keeper refuse service, au

attacliment may issue against liim : Danson v. LeCapelam et al, 21 L. J. Ex. 219;

Bauson et al v. Ilardlngs et al, 2 Week. Notes, 17. Service on a prisoner uuder-

2:oing penal servitude, held to be good service : Corbi/ v. Robinson, 5 Ir. Jur.

N.S. 371.

(y) The afTidavit must, in addition to the above, show the fact that no appear-

ance lias been entered : see McAlpin v. Gregory, 1 C. B. 299 ; Drage v. Bird, ?, D.

it L. 617. The search for appearance should be as recent as possible before

making application: see Uockerx. Tovmscnd, 1 Hodg. 204. If practicable, on tlie

same day tliat application is made : Spoice v. Barker, 8 Dowl. P. C. 290. Four

days too late : Lrinkwater v. Mills, 12 C. B. 452. Tlie aflldavit must sliow when
the search was made : McClalne v. Abrahams, 3 Scott, N.R. 474 ; s, c. 10 L.J. C.P.

S18 ; Penney v. Thomas, 6 L.J. C.P. N.S. 55. The day of search must be sliowu to

be after tlie expiration of the time limited by the writ for defendant to appear:

Brian v. Sirtilon, 1 C. &, M. 74 ; s.c. 1 Dowl. P.C. 642. The service of the writ must
be shown to have been regular : Wakeley v. Teesdalc, 2 L.M. <fe P. 85 ;

Fil-gerald v.

Eiuins, 5 M. &, G. 207 ; s. c. 6 Scott, N. II. 220. If the affidavit be amended, and

delay tliercby ensue, a fresh search must be made : McClaine v. Abrcdiam"., 3 Scott.

N. R. 474. The old practice also made it necessary for tlie affidavit to state the

place of defendant's residence, or else explain that eliorts to find the same were
unavailing : Crofls v. Broivn, 2 D. tfe L. 935 ; s. c. 7 Q. B. 284 ; Halton v. White,

2 M. &, G. 295 ; Bowser et al v. Anstcn, 2 C. <fe J. 45 ; Bradbee'v. Oustard, 1 Dowl.

N. S. 295 ; Riissell v. Knowles, 7 M. &, G. 1001.

{z) Order in general absolute in first instance, and need not be served: Bar-

rhigcr v. Ilnndky, 12 C. B. 720. An order so obtained was set aside upon an

affidavit made on the part of defendant "that at the time of the issuing of the

writ and down to Iho time of the swearing tlie affidavit, the defendant was out of
the jurisdiction :" lleskfih V. Flmiiug, 24 L. J. Q. B. 255 ; see also Flower ci al v.

Allan, 2 IT. & C. 688. An application to rescind the order may, it seems, be made
upon affidavits, contradicting those upon wliich the order was obtained: I/all v.

Scotson, 9 Ex. 238 ; but see Whilakcr v. Crocker, 2 L. M. &, P. 76 ; Naefy. Mutter,

12 C. B. N. S. 816.

(rt) The application, though it cannot be made until the expiration of the time

limited for defendant to appear: Brian v. Sirctton, 1 Dowl. P. C. 642. Should not

be delayed for an unreasonable time thereafter: see Bromage v. Ray, 9 Dowl. P.C.

559. Two months have not been considered an unreasonabJe time : see Peyton et

al V. Wood, 15 M. ck W. 608. Tlie court will not in general interfere witli the

direction of a judge iu chambers refusing leave to proceed: Ihmlinson v. Goaily,

L. R. 1 C. P. 230.

I
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17. (J^)
Every such A\'rit issued against a Corporation

f.f,^''';^*'"

i. how
led.

aggregate, (r) and in the absence of its appearance by Attor- '''^"j

ney, all papers and proceedings in the action before final

judgment uiay be served on the 3Iayor, AVarden, Keeve, Pre-

sident, or other Head Officer, or on the Township, Town,

City or County Clerk, (d) or on the Cashier, Manager, Trea-

surer or Secretary, Clerk or Agent of such Corporation, or of

any branch or agency thereof in Upper Canada; (o) and

every person who, within Upper Canada, transacts or carries

(//) First part of lliis section taken from Enfj. Stat. 15 <t IG Yic. cap. 76, 8. Ifl.

Applies only to corporations whose chief place of business is in Upper Canada, the

remainder of the section applies to foreign corporations: Ullitojt v. The Detroit

luul u)fttwauLee Railway Co., 3 Prac. R. S7.

(f) A corporation sole must be per.soiiallj' served. The old mode of proceeding

a;jjainst corporatioDS agcfrcijate is pointed out in Tidd. N. P. 81, f/ seq. Sctnble, a

euninions directed to the commissioners of the adniiraUy, must be served upon
each: Williams r. The Lonh Commissionas of Ihr Ad/nirnll;/. 11 C.B. 120. It was
intimated that defendants were not a corporation : Jb. As to the effect of service

of a writ on the president of a bank after forfeiture of cliarter : see Brooke v.

ISank of U/'per Canada, 4 Prac. R. 162.

(d) "Clerk"—Some principal oflicer is meant, not a mere clerk for instance in

the ofilcc to the tecrctary to tiie corporation : see Walioji v. The Cuiversal Salvage

Co., 16 M. i W. 4;]S.

(e) Substantially a re-enactment of Stat. 12 Yic. cap. 03, s. 2S. The words of the

En|2j. C. L. P. Act, " Mayor, or other head officer, or on the town clerk, clerk,

treasurer, or secretary of such corporation," are the very words made use of in

En;;:. Slat. 2 Wm. IV. cap. GO, s. 13. Our statute 3 \Vm. IV. cap. 7, provided " that

all writs and process at lav/ hereafter to be issued apjainst any bod}' or bodies

corporate, in the commencement of any action, and all papers aud proceedings
before tinal jud^'inent in any such action, may be served on the president, pre-

sidin:» oflicer, cashier, secretary, or treasurer thereof, in the same manner as

upon anj- individual defendant in his natural caiiacity. or on such other person, or

in mtch olhir taanncr as the conrl in which the acliou sh'dl be bronc/ht, ma;/ direct."

The officers named are all included in our C. L. P. Act; but it is important to

notice the wide discretionary power whi(!h was vested in the courts b}* thi' sen-

tence italicized, and which has been dropped in the consolidation of the statute iii

the text. A service on any one, other tlian the officers named in the statute, was
required to be made upon some person represontinjj the interests of the corpora
tion : Sherwood et ul v. The Board of ]Vorks, I lT.C.t^P>. .117, per IIa;.^erman. J. It

was lield that where the corporation (the Board of Works) were in Lower Canada,
but had work under contract, in l'p[ier Canada, process could not be served on
the en<.;inecr in churfiic of the works in Upper Canada, as tiiere was nothincj to

show ihiit ho had any .share in making the contra'-ts. or that he had authority to

bind or reprc(<ent the corporation ; and the court refused to d'rcct that a copy of
the process jnit up in the crown office should be deemed valid service on defen-
dants: 3. Before takin:; proceedings aLjainst a corporation created by or in

pursuance of an act of parliament, it will be advisable to consult the particular
act, a.s it m."\v prescribe a mode of procedure different from that laid down in tiiis

act, and may be obligatory on tlie parties (o pursue its special jirovision. Service
on a director of a company, registered under Kng, Slat. 19 it 20 Vic. cap. 47, held
bad : Tnene v. 'the London atui Limerick Steamship Co., 5 C. B. N. S. 730.
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on any of the business of, or any business for any Corporation

whose chief place of business is without the limits of Upper

Cannula, shall, for the purpose of being served with a Writ of

Summons issued against such Corporation, be deemed the

agent thereof. (/) 19 Vic. c. 43, s. 33 ; 3 W. IV. c. 7, s. 1.

Timeofdoli- 18. (<7) UpoD the delivery of the Writ of Summons at

.ut siu'riirs' the office of any Sheriff to be served by bim, he, his Deputy

euiiorseiL" or Clcrk, shall endorse thereon the time it was so deli-

vered, (/i) and in case the Writ is not fully and completely

served within fifteen days after such delivery, the Plaintiff,

his Attorney or Agent, shall be entitled to receive back the

same, and such Sheriff, Deputy Sheriff or Clerk shall endorse

thereon the time of such re-delivery, and in the taxation of

costs, the costs of the mileage and service of such Writ by

any literate person afterwards, shall be allowed as if the same

had been served by the Sheriff or his officer; (?') and if such

If not strv- Sheriff neglects or refuses to return any such Writ after the

tiftein days expiration of the said fifteen days, the Plaintiff may issue a

witiidni\ni Duplicate, or concurrent Writ on the Prcccipe already filed,

by.-iny'^iuo- and thc costs of the first or other Writ not returned may be
rate ptrson.

g^jj^^ggj against and recovered from the said Sheriff by the

(/) The latter part of this section authorizes proceedings against a foreign

corporation, provided sucli corporation have an agent in Ontario for the transac-

tion of tlio husiness of thc corporation : see ^Y'^lslm v. The Detroit and Mihcanlce

R. li. Co., .3 Prnc. R. .37. Kudieij v. The Cluster and Jloli/head Railwai/ Co., 6 Ir.

C. L. R. 3it3. Ikit the station master of a railway companj', the head office of

which is not within Ontario, is not an agent on whom service can be eftectcd

under this section : Tai/lor v. Grand Trunk R. R. Co., 6 U. C. L. J., N. S., 18;
see also TJtowjuton v. .V. R R. R. Co., 42 Law Times, 9.5, Ex. M. T. 1S66-. This
provision in cases of contract, can only apply either where the contract has been
entered into in this ])rovince, or entered into abroad, to be executed here : see

Thrliiall v. Vtlvcrlon, 12 AV. R. 877. In connexion with this note, two English

decisions may be mentioned, tliough each of them turned it is conceived upon
th<^ particular circumstances of the case. 1. ir/7.<i()« v. 77t<; Caledonian R. R. Co.

!) Kx. 822, wliere the principal otiice was in Scotland, service on thc scretary
wliile in London on temporary business, was held good. 2. Evana v. Dnhlin and
Droffhida R. R. Co., 2 D. <t L. 805, where the principal office was in Ireland, and
there was no otiice in England, service upon one of the directors of the company
in London, was held to be null and void.

is) Original. Not in the English Common Law Procedure Acts.

(A) iSArt/t—imperative : Con. Stat. U. C. cap. 2, s. 18, sub-s. 2.

(i) The rule is not to tax mileage, <kc., unless where mesne process is served by
the SlieritF: section 10. This section is an exception to that rule created owing
to the necessity of tl>e case. If tlie Sheriff return the writ within the time

limited, he ia not apparently subject to any penalty.
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Plaintiff or his Attorney. (; ) IG Vic. c 175, S3. 13, 14.

Sec 20 Vic. c. 57, s, 28.

19. (k) The person serving (T) such Writ (m) shall, within

three days next after such service, indorse thereon («) the

(j) The pennlty (paymont of costs of writ not returned) arises only in the

event of the neglect or refusal of the sheriff to return it after the expiration of

the fifteen days : see further Stat. 27 4 2S Vic. cop. 28, ss. 34, 35, 36.

(k) The first part of this section is adopted from Enj;. Act 15 «t 16 Vic. cap. 76,

8. 1.5, and is substantially the same us our old Rule 3 11. T. 13 Vic, which was

copied from Eng. U. G. M. T. 3 Wm. IV. No. 6 : Jcrvis, N. U. p. 94. The origin

of the rule is Eng. Stat. 2 Wm. IV. cap. .'i'J, 9. 1, from which our 12 Vic. cap. 63.

8. 22, was taken.

(I) Who ia the proper person to serve a writ of summons ? Under the old

practice, the service of a uon-b.iilable writ of ca. re, the process then in use for

the commencement of non-bailable actions, could only be effected 1
*' ' riff,

his deputy, or bailiff: Stat. 2 Geo. IV. cap. 1, s. 4, now repealed

;

V<-

Iicad V. F'jihtrgill et al, Drajier's Hep. 210. This was held to be tli • a in

n case where tin- deputy was a i)arty to the suit: liutianv. An/i/onl, 3 <J. .S. 302.

The direction of the S'tat. 2 Geo. 'iV. cap. 1. s. 4, was positive. Though this

Ffatuto was so construed, it was thought that the spirit of the act had a contrary

leaning: Whitehead v. Fothernill et al. Draper's Kep. 210. Bef<jre nonbailablc

writs of en. re. were adopted, writs of summons were in use. When the ca. re.

was substituteil for summons (2 Geo. IV. can. 1, s. 4) it became neces.sary to enact

that the sheriff should serve it, for he could not otherwise have been bound to

servo a copy of process which on tiio face of it reijuireil the (Ufendant to lie arrcstuL

Hence when non-bailable writs of ra. re. were abolished, and writs of summons

restored, under 12 Vic. cap. 6::, it was held by Macaulay. .f.. that service by a

person other than a sheritf, his deputy, or bailitf, was not irregular: J^ach v.

Jarvh, 1 Cham. R. 264. riaintilfs right to tax costs for such services, was doubted

by the learned judge: lb. Subsequently Stat. 16 Vic. cap. 175, s. 13 (now re-

pealed), was passed, which enacted that " no fees shall be allowed for the service

»)r mileage of writs of summons or other mesne process, unless served by the

Bheritr. his deputy, or bailiff, Ac." For a review of our sUtutes bearing upon

the subject, anterior to 16 Vic. cap. 175. see Ixachv. Jirrix, 1 Cham. It. 26<t.

Since the latter statute has been repealed, it must be taken that the law is the

•lanie m if it had never been enacted. Tiien the law would be that laid down in

Afrtr/i V. Jarvi», by Macaulay. .1. Service by any person other titan the shcrifT.

his dt'puty. or baiiitf. is n-gnlar. Such is the law at the present time. The writ

may bo served by tiie attorney or his clerk, or in fact by any person who can

read and write, so as to be able to swear that he served a true copy of the writ,

Ac. There is no legislative declaration to the contrary now in force in this Fro-

vince. The only penalty is loss of mileage, Ac.

(wi) It is not clear whether the anmmons here meant, is the ordinary aunimons

ander section 2, "'
'

'ii is mini' * '
- ,. „f

t*ro other forms «i: rvi-d on 1'.! id :

section 43. And ' ' > al'i..... - its

of summons on for 1. but only a ' ay

be presumeil th.-ii .
laii.n \\W\ III' i 15.

Until a<Ii<i-i"n t . will be ad. time of dervice

of writs serve. 1 nil / al)road. a- clion : 1 Chit.

Arch. 12 ed. 201. •

(n) Tlie indorsement may be mode by a marksman, if able to read wrilinif or

printing: Baker v. CcyMan, 7 C. B. 131. The rule is sutliciently complied with
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Timeofsor- (j^y gf the wcck and of the month of the service thereof, (o)
vicu of Writs •'

_

' V /

to be in- Otherwise the Plaintiflf shall not be at liberty in case of non-
dorHuil threo

.

"^
.

ciciys lifter appcaraucc to proceed under this Act; (/)) and everj'^ afhdavi''

of service of such Writ shall mention the day on which such

indorsement was made, (5) and in the taxation of costs no

fees shall be allowed for the mileage or service of the Writs

unless served and sworn in the affidavit of service to have

been served by the Sheriff, his Deputy or Bailiff being a lite-

vchi'Xi all but the handwriting is eithei* printed or in the handwriting of a stranger.

Tlie party putting his mark to it, thereby becomes responsible for the whole :

Baker V. Co(jldav, 7 C. B. 131, per "VVilde, C. J. This section does not apply to

notions of cgectment: Leeson v. Iliggins, 4 Prac. R. 34.

(0) The object of the rule is " to pin the party to a precise date of .service:"

Laker v. Coghlan, V C.B. 101, per Maule, J. Held necessary on writ of ejectment

:

Vandcleiir v. Smith, 3 Ir. C. L. R. 86. A mere process-server is not ordinarily

liable in an action for negligence in not making the endorsement : Curhwia v.

Broad, 1 11. tk C. 322. The form may be thus :
" This writ was served by me,

X. Y., on C. D., on the day of IS —, X. Y."

(p ) This indorsement must be made when the court directs a special mode of

service, as well as where the service is personal : Jio(/ersy. Burke, 9 Ir. C.L.ll. App.
xxxiv. Tlie penalty for neglect under the old rule, was that the plaintiff should
not be at liberty to enter an appearance for the defendant. This was almost in

effect to prevent plaintiff from going on with his suit, if defendant did not volun-

tarily appear, and the consequences of such neglect seem to be still the same.
The indorsement shall be made, " otherwise the plaintiff shall not be at liberty in

case of non-appearance, to proceed under this act :" see Curlcwis v. Brood, 1 11.

<t C. 322. Appearances per statute are virtually abolished : section 54. Whero
defLMulant snatched the original writ out of the hands of the person serving him,
and kept it, and the party who served the writ was in consequence unable to

make tlie indorsement on " such writ," the court granted a rule to show cause

why tlie defendant should not return the writ, or why in default of his so doing
]ilaintitf should not be allowed to enter an appearance for him without indorse-

ment, i. c. " to proceed witli his suit:" Brook v. Hdridf/c, 2 Dowl. P. C. 647. But
when the original writ was sent by plaintiff to defendant at his request, and he
kept it and did not appear, the court refused to allow the plaintiff to enter an
a]ipearance for defendant without the indorsement: Alkhiumi v. Howell, V 51. & W.
213. Plaintiff in this case brought himself into the difhcultj' by not following

the usual course. No doubt, as a man of honor, defendant was bound to appear

;

but in point of law, if he did not choose to do so, the court was not bound to

n'*-i.-<t plaintiff: Ih. per Cnr. Where the "three days" for making the indorse-

ment had been allowed to elapse owing to the falsehood of defendant in denying
herself to be the party named in the writ, the indorsement was allowed to be
made: Burrotvs et al v. Gabriel ct al, 4 D. <k L. I07. WIhtc a person who made
tlie service died within the " three daj's," a judge at chambers allowed the sub-

stitution of an affidavit by plaintiff's attorney of the fiicts, and his belief of the
service : 3/.S. Lush. Prac. 3 ed. 374 ; but see Studdcrt v. Leai-ij, 7 Ir. C. L. R. 543

;

John-flon v. Brixcoe, 8 Ir. C. L. R. App. xx.x.

(7) The affidavit should show that the writ and indorsement were regular

:

Wakclrij y.VVesdale, 2 L. M. & P. 85. It should be made by the person who served
the writ. If an r.fHccr of the court, he may be compelled to make the affidavit

:

Bc£ V. Budr/e, 1 W. Bl. 432. It ought not to be made befora the plaiutiJf's attorney

or his clerk or agent: In re Gray, 21 L. J. Q. B. 381".
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rate person, (or by a Coroner when tbc Sheriff is a party to

the suit), except as provided in the last prccedinjj seetidu of

this Act. (;•) 19 Vic. c 4)5, s. 32 ; 20 Vic. c. 57, s. 28.

20. (s) The IMaintiff in any action may, at any time concnrrr>nt

during six months from the issuing of the original Writ of b/sued uut.

Summons, (J) sue out from the office whence the same i.«sued,

one or more concurrent Writ or Writs of tho^eame kind (h),

(>•) The effect of this part of the section is to secure to the sheriff or coroner,

n.s the case may be, the fees for service of mesne process. Otlicrs may serve such
process, but no ciiarge can be made for it. Tliis jiart of the section, it is npprc-

hendod, relates only to service of writs intended for service in this Province.

(s) Taken from Kng. Stat. 15 it IG Vic. cap. 75, s. 0. The practice was first

allowed by the courts as beini; necessary and convenient. Bcin^ such, it is con-

tinued by the Coiiimon Law Procedure Act : see first report of Commissioners,

8. 5.

(/) Suppose original writ to bo renewed under the next following section (21),

•would the titne for issuing concurrent writs be therebj' extended? Would there

be s\x months allowed from the dale of the renewal, for the ie^^ue of a concurrent

writ? Wliat is the meaning of thu expression, '• original writ." Docs it mean
original writ as contra-distinguished to " renewed" writ? These questions have
been judicially considered. Jt has been held— 1. That a concurrent writ can
only be issued within sis months and no longer from the fird commcnccincnf of the

mdion Inj Htc " on'r/inal writ." 2. That if a writ issued before the act came into

operation be renewed under Ihe act, becomes by such first renewal quasi, the
" original writ," on which a concurrent writ may bo issued within six months
from such renewal. 3. Where tiierefore a writ of summons, issued before the first

Ijiglish Common Law Procedure Act came into force, was renewed from time to

time under thai act, and within six months after the last renewal, Iml more than

six ino)ithsfrom the first rencical, the plaintiff issued, for the first time, a concurrent
writ for service abroad, that writ was set aside as irregular : CoUa v. Sherard,

11 Kx. 4S2.

(w) These writs arQ i.ssued when it is desirable to proceed against a defendant
without delay, and it is doubtful in wliich county he resides, or if known it is

anticipated that lie is about to flee from one count}' to another. Under tlic old

practice a defendant was described in the writ as of " Aliddlesex ;" but, it being
nfterwarda discovered that lie resided In "Surrey," tlic writ was altered by i>lniD-

tilF's attorney, by substituting the latter county for the former. The writ not
having been rc-se.iled, the court set tlic jjrocecdiniis aside : Sifjffcrs v. Souxom,

2 Howl. P. C. 715. To obviate the trouble and diliiculty which may arise in

casus of tliis nature, it is enacted that concurrent writs may be issued. Lesides

it is now enacted. " that the writ of summons maybe served in «n// county:"
Beet ion 10. Concurrent writs are in fact original writs, describing defendant as

residing in different counties. One writ only is necof-sary for the connnencement
of an aclion : section 2. If several bo is.sueii. defendant is only liable to the costa

of the writ peivcd \\\wn him : Dnim v. Ifardinij, 2 Duwl. P. C. 80o. Even of
concurrent writs of capias, defendant cannot complain, as he can be arrested only
once: ll>. It was therefore held that conenrrent writs of capias might issue into

different counties : Jxoihrdl v. Cha/iuimt, 1 C. tt M. 70; Anpus v. Copj^nd (t ol, o M.
«t W. 07 ; Atiffusv. J/"/if/« ctal, 7 L.J. N.S. Ex. 10. Concurrent writs of summons,
where there is only one defendant, may not, under the Common Law Pro«ed\u*o Act,
be as necessary as lormerly. It is sufficient in the summons to state the residence
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to be tested of the same day as the oriLriiial "Writ, (r) and to

be marked by the Clerk or Deputy Clerk of the Crown or

Clerk of the County Court issuing the same with the word

concurrent in the margin, with the memorandum rerjuired by

the sixth section of this Act; (^iv) but such concurrent Writ

or Writs shall only be in force for the period during which

the original Wri^ continues in force, (x) 19 Vic. c. 43, s. 27-

Within wiiat 21- (//) No Original Writ of Summons shall be in force

must be'
''

foi' more than six months (2) from the day of the date thereof
served, &c.

j^gjygiye (.rg) but if any Defendant therein named has not

or " supposed residence" of the party defendant : section 2. And the writ \jhen

issued, may be served upon defendant in any county in which he may be found :

section 16. The main object of this enactment is to meet the case of several

defendants residing in different counties. And a concurrent writ for service,

within the jurisdiction, may be marked as concurrent with one for service with-

out the jurisdiction, and vice versa : section 46. Concurrent writs will tlierefore

be a great convenience where there are several defendants resident in different

places, and it is desired to proceed against all without delay. They cannot be an

inconvenience to any one defendant, for he would be liable only to the costs of

the writ served upon him individually: Angus y. Copjxird et al, 3 M. &. W. 57;
Crow V. Crow et al, 1 D. «fe L. 709.

{v) Though tested on the same day as the original writ, it must be remembered
that the concurrent writ need not be issued on that day. It may be issued at any
time " during six months from the issuing of the original writ."

(m) Memorandum stating from what office and in what county such writ was
issued.

(z) Original may be renewed and continued in force for a period longer than

six months : section 21. The difference between a concurrent writ under this act,

and an alias writ under the old practice, appears to be this : a concurrent writ

must be issued while the original writ is in force; an alias'was only resorted to

when the exigency of the original writ had been spent.

(y) Taken from 1.5 &. 16 Vic. cap. 76, s. 11. The commissioners were not in

favour of the writ of summons having an indefinite duration. They recommended
that " it should have a limit, but that it might be renewed, and if renewed,

should for all purposes be renewed in the same manner." The object is to pro-

vide for cases where plaintiffs may be reall}' unable to serve the writ within the

period limited by the original writ. The legislature have in this provision fol-

lowed their suggestions. The effect of the section will be, first—to prevent the

necessity for alias and pluries writs ; and, secondly, in cases where the Statute of

Limitations is pleaded to prevent the trouble and expense of making up and

proving the roll on which the writs and continuances were formerly entered.

(.?) In computing the six months, the long vacation from 1st July to 21st

August is included: Mullin v. Bonjor, 6 Jr. C. L. R. 475.

{zz) A defendant who has been served with a writ, after its exigency has

^.j)ired. should not treat it as a nullity, but apply to set the service aside : Hemp
v. Wamn')^ Dowl. N. S. 758. And where a writ under these circumstances was

served at defendant's request, in order to save expense, the service was held good:

I

/
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been served tbcrcwith, («) the orif'inal or any concurrent JJ;n'«ing

. . .
Wntjj.

Writ may at any time before its expiration be renewed for six

months from the date of such renewal, (h) and so from time

to time, (c) during the currency of the renewed "Writ, by

being marked in the margin, with a memorandum to the effect

Coalcs V. Stindi/, 2 'SI. <fc G. 313. It wn.s held not to be a waiver by defendant,

but an agreement to accept .service after the time for service had expired : Jh.

As to tlie course to be taken by parties, served by mistake, see Walker v. Medland,

1 D. <k L. 15!) ; Richards v. JlaiUei/, 10 Jur. 1057 ; Stevrnxon v. Thome. 13 M. <fe

W. 119. It is not necessarj- for a party so served to state in liis affidavit when
applying to set aside the coj)y and service of the writ, that he is the defendant in

the cause: Stevenson v. Thome, 13 M. <& W. Io0,/;er Pollock, C. B.

(a) Service on a wrong person is the same as no service at all : sec v.

Johtison, 2 B. »k C. 95. Any person served with a writ may apply to set it aside,

though he may not be the party intended to be served : Pilbrow v. Pilbrow, 3C.B.
730; Sttvdvion v. Thome, 13 M. jL' W. 149. It must appear, if the apjilication be
made by defendant to set aside proceedings because writ not served in time, that

the writ did not come to his knowledge or possession : Johnson \. Smallirood,

2 Dowl. 5SS ; France et al v. Wrir/hl, 3 Dowl. 325 ; Emerson v. Brown, 8 Scott, N.R.
219; Pror. Jus. Co. v. Shaw, 19 U. C. Q. B. 3tj0. Such an application must be
made promptly : Tilli/ v. Ilodr/son, 2 D. A L. 3G5 ; Fox et al v. Money, 1 B. & V. 250

;

Hex V. Hare it al, 1 Str. 155; Steele v. 2Iogav, 8 D. tfc U. 450 ; Ncwnham v. llanny,

5 Dowl. 263; Anon, 1 Chit. 129; Uompay v. Kenning, 2 Chit. 236; Holliday v.

Lewes, 3 Bing. N. C. 541.

{l>) It is now settled that the six months must be reckoned so as to include the
dav of renewal: see Black v. Green, 15 C. B. 262; Anon, 24 L. J. Q.B. 23 ; Aiion,

1 II. &. C. 664 ; Fisher v. Cor, 16 L. T. N.S. 397. Under the English Act 2 Wm.
IV. cap. 39, it was held tiiat in order to renew an original writ by the issue of an
alias, wlien the original writ would expire on 7th Jlay, the subse()uent process
should be entered of record no later than 6th June : McKellar v. JUddie, 4 M. <fe

(i. 769.

(c) It is to be understood that a writ once renewed may bo again and again
renewed, if necessary. The renewal of the tirst to be effected witiiin six months
from tiie date of the original writ, including such date. The second and subse-
fjuont renewals to be effected within six months from the date of thetir>t renewal.
Wiien a writ has been once renewed, the time does not run from the date of the
original writ, but from the time of tlio renewal: Anon, 24 L. J. Q. B. 23, /vr
Croinpton, J. If the time expires on Sunday 5tli, the writ ought to be renewed
on Saturday 4th. I'laintiff has not till the" following Monday: ///. The court
will not allow a renewal nttne pro tunc where there is neglect of the plaintifiTa

attorney : Fvans v. Jones, 2 B. «t S. 4.%. Especially if no default on the port of
anothcer of the court: Kazer et al v. 11Wf et al, 1 B. <k S. 728; see also Bailey v.

Oiern, 9 W. U. 128. The njethod of renewal hei-e i>rovided is intended as sub-
stitutionary for the issue of alias and pluries writs. The cases decided under the
latter practice were the following : an indorsement on an alias or jiluriis writ
must contain the date of the first writ and return thereto: Wdliams v. Williams,

2 Dowl. N. S. 2o9. But an amendment in this particular was permitted: lb.

and see ^favor v. Sfxdding, 1 I), it L. 878. Where ati alias had not issued in duo
time, the court refused to amend the ilate of the preceding writ, in order to admit
of its issue : Cnmj>l>cll v. Smart cl al, 5 C. B. 1 96 ; s. c. 5 D. (b L. 335. An alias was
amended by inserting the date of the first writ : Ctdvcrwell v. Nngcc, 4 D. it L. 30.
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following : (r/) " Renewed for six months from the

(lay of ," signed by the Clerk or Deputy Clerk of the

Crown or Clerk of the County Court who issued the Writ,

or his successor in office, upon delivery to him by the Plaintiff

or his Attorney, of a Fncclpe, in the form formerly required

Effector to be delivered upon the obtaining of an Alias Writ; (e) and

to'sutute the Writ so renewed, shall remain in force and be available

Uuuo'.""*'' to prevent the operation of any Statute whereby the time fur

the commencement of the action may be lin)ited, and for all

other purposes, from the date of the issuing the original

Writ. (/) 19 Vic. c. 43, s. 28.

t22. (^r) The production of the Writ of Summons with

(iiiin (.f the memorandum signed shewing such Writ to have bceu
reue^ii o

,.gije^e(]^ ^/^j glmH be sufficient evidence of its having been so

(f?) English Act. " Byhcin^ maTkcdivUh a sral," &c.

(c) The prircipe for an alian writ only differed from the ordinary prtecipe by tho

insertion of the word "alms." The form now will be, " Kenewal writ of

for A. B. agftinst C. I)., of in the county of ."

(/) The production of the writ, with a mem. purporting to be signed as fibove

required, and showing such writ to have been renewed, is sufficient evidence of

renewal: sec' ion 22. Tho question of renewal arises on an issue joined on a
plea of the St.ilute of Limitations: see JIifff/-i v. Mortimer, 5 D. A L. 750. Wliero
the writ issued within six months after the cause of action accrued, and was not

duly continued, pursuant to Eng. .'Slat. 2 Wni. IV. cap. 30, s. 10, it was held that

the defendant was not bound to plead such non-continuance specially, but might
take advantage of it, under tiie general plea that " the cause of action did not

accrue within six years next after tho commencement of the suit: Prall v. Ilaw-

kitis, 15 M. tk W. 309. For this )>urposc the last writ served was hold to be tho
commencement of the suit: lb. AVliero the original alins and pbirics writs of ca. re.

bad been sued out, and the last writ served, il was held that tho plaintiff, in

order to acfjuire the advantage of having the action considered as commenced by
the first writ, with reference to a plea of payment or tho Statute of Limitations,

should show at the trial that the first writ was returned: McLean v. Knox, 4 U.C.

Q. B. 52.

(r/) Taken from English Act 15 <fc 16 Tic. cap. 76, 8. 13.

(A) The mere production of the writ with the necessary memorandum, purport-
ing to be signed, <tc., is all that is required. No extrinsic proof as to the genu-
ineness of tlie officer's signature seems to be neces.'^ary. It will be assumed prima
facie to be his. It has been held that the production of first process, with tho
minute of the deputy clerk of tho crown, "issued 5th August, 1843, W. I). M.,

1). C. C," was prima facie proof of the fact and date of issue : Upper v. AlcFar-
land el al, 6 U. C Q. B. 101. The court observed that it has long been the prac-

tice 80 to treat the writ at Alsi I'riiis, and as the practice is convenient and saves
expense to the parties, it ougiit to be upheld: lb. 103, per Robinson, C. J. It is

only necessary to state in the m.argiujd memorandum tlie office wlicnce the writ

issued : section 6. The writ must bear diitc on tho day wiien issued : section 24.

The date of issue will therefore appear from the teste, and not necessarily from
tlie marginal note, as formerly.
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renewed, and of the commencement of tlie action as of tli

first date of such renewed Writ, (j) 19 Vic. c. 43, b. 30.

WniTS OF CA.PIA.S.

93. (j) No writ of Capias shall be in force for more ^"^'^'''of
,

than two months (Jc) from the day of the date thereof inchi

sive ; (J) nor shall any such writ be renewed, (m) but on thi

expiration thereof a new order may bo obtained in the man-

ner directed by the (Consolidated Statute for Upper Canada

rcspibtinf; " Arrest and Imprisonment for debt." (»j) 22 Vic.

c. 90, SB. 7, 5. (1858.)

21. P^very euch Writ shall bear date on the day on which I'^wt.

the same is.sues. (o) 19 Vic. c. 43, s. 19.

9«5. Every such Writ shall be indorsed with the name in'inriAti,.!,

and place of abode of the Attorney actually suing out the
'

same, and when he .sues out the same as agent for another

Attorney, the name and place of abode of such other Attorney

shall also be indorsed thereon, (p) 19 Vic. c. 43, s. 21.

20. When the Writ is sued out by the Plaintiff in person, if.

he shall indorse thereon a memorandum expressing that the '" '

same has been sued out by him in person, and mentioning

(i) It may be a question wlietlicr tlie writ so producctl, cnn bo lo' ' ' .-^s

n rtTonI of the court. If n record, then piiro! eviileiico wouhl not i Ip

to confrncHct it. It niiiijht be .arfjuod tliat .as the new method of rei , ....Is,

by eii^niinj a memornmhim in the m.ir^in. is to h.ivc tiic clfert of an aliat or
j)iuri, . writ ; yt by analogy the prodiu-lion of a writ tlius renewed, would be tlio

Hai. i<» tiie production of a contiauance roll under the oKl practice. A
roil I from the proper custody, has been held to he n nord of the
C' ich not to I ii'tcd by parol testimony: 'i7.

I :. 410. Tl I to the renewed writ bcii if

1. II III lu.' j>(.«Me("<ion of jii.uiiuii, would perhapd bo that it dia H'i (•ml- irom
the " proper cuatotly."

(j) An orijinol provision, first enacted in 22 Vic. cap. 90, ss. B, 7.

{k) Unlike a writ of summon", whieli rcm.aliis in force for .•ix in'iiths: sec 21.

(/) See note as to sccUoo 21.

{
r ,,1

in i >.

Th"' -i.'iiiHc .:.; N i(-. <;.['. ;''•. *. <. i ;iiiir.ii;i<;> wuic;i i- ^'it-i r\ tj \a

thia section.

(«) Con. Stat. V. C. cap. 24.

(o) Sec notes to s.rlion 1 1.

(/>) Sec section 12, and notes thereto.
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the City, Town, incorporated or other Villap^e or Township

within which such plaintiff resides. (7) 19 Vic. c. 43, s. 21.

c.mournut •J7. Concurrent "Writs of Capias may bo issued from time
Writs of

. . ,., -to 1 • • 1 -11' • •

cni.iuamuy to time ID like manner and lorm as the original \\ rit in

the action, and shall only be in force for the same period as

such original Writ, and no longer. (?•) 19 Vic. c. 43, s. 27.

Copios, &c J88. (s) Every Writ of Capias, and so many copies there-

of as there are persons intended to be arrested thereou or

served therewith, together with every memorandum or fotice

subscribed thereto and all indorsements thereon, (/) shall be

delivered with the original Writ to the Sheriff or other officer

to whom such Writ is directed and who has the execution

and return thereof, («) and the Plaintiff or his Attorney may

order such Sheriff or officer, to arrest one or more of the

Defendants therein named, and to serve a copy thereof on one

or more of the others, which order shall be duly obeyed by

such Sheriff or officer, (r) 19 Vic. c. 43, s. 22.

20. («c) Such Sheriff or officer shall, within two months

{(j) See section 13, and notes thereto.

()•) See section 20, nnJ notes thereto.

(x) See note i to section 3.

{/) Qii.—If mtitter required to be subsoriI>cd on nn ori;;innl writ is indorsed, or

vice verm, wouhl the writ he bad V see Chmnherlain cl al v. Wood cl at, 1 Prac. U.

195, /«r IJiirns, J. It wouKl seem as regards a copy, tliat if it linve at the foot a

copy of tiie imlornemcnt on tlie original writ, tiicre woiiUl be no irregularity: Jh.

So wliere tlic warning was indorsed on liie back, instead of its appearing on its

face, the cojty was held to be regular: UUmour v. McMillcn, 'A U. C L. J. 71.

(») Sheriff or other officer, tlr. The process may be delivered to the coroner,

if tliore .should be any just exception to tiic sheriff: Jervis, Cor. 3 ed. p. 53.

Upon the death of the sheriff the deputy is entitled to act until the appointment

of a successor: Con. Stat. U. C. caj). 38, s. 14. Process when iutendcd for the

sheriff should, properly speaking, be delivered to him at his office.

()') It is sufficient to serve a cojiy of the writ imincdiately after the arrest:

McXidrr V. Martin, 1 Prac. 11. 2U5. If a party wlion arrested, refuse to receive a

cojiy of the writ offered to him, he will not be allowed afterwards to urge as a

ground for his discharge, that a copy of tlie writ was not left for him : J/cthcr-

infftonv. Wfolan ct al, 1 Cham. 11. in:}; McXider v. Martin, 1 Prac. K. 205. It

lias been the jiraclicc, simply to serve a oojiy of the capias on defentlants who
are not intended to be held to bail. The practice is retained by this oct. Where,
under the old j)ractice, the action was commenced against several defendants by
summons, and after commencement of action, jilaintilf desired to arrest one of the

defendants: held that he might do so by capias, without serving more than the

defendant to be arrested : Chnmbcrlain ct al v. Wood el at, 1 Prac. U. 195,

(if) An original provision.
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from the day of the date of the Writ of Capias, but not
|;|

afterwards, execute the same according to the exigency there- ^'

of, (x) and shall upon or immediately after the execution of ''

8uch process cause one copy thereof, and of the mouioran-

dums and indorsements thcre<m, to be delivered to every

person upon whom he executes the same whether by service

or arrest, (z.)

no Such service shall be of the same force and cfToct as s

the service of the Writ of Summons hereinbefore mentioned: t.

and subsequent proceedings whether after an arrest and ser- sumuiuut

vice or service only, shall, in all the Courts, be according to

the practice in force in the Superior Courts of Common I^aw

in like cases, (o) 19 Vic. c. 49, s. 2J ; 21 Vic. c. 96, s. 5.

!ll. {fj) Any person arrested upon any writ of Cupias i<.f. n-innt

issued out of either of the Superior Courts of Common t. . i .

;

Law (r), may apply at any time after his arrest {d) to the .i

Court in which the action has been commenced, (e) or to a cu^Uld).

(r) Tills follows front soction 23, wliich declares that no writ of capias shall

iic in force for more than two months.

(z) ir^e note v to section 2S.

(«) See section 9 el »«]. ontl notes thereto.

(It) Tliis section is taken from Stat. 22 Vic. c.ip. OC, ss. 8 and 10, the origin of

wiiich is apparently English StAt 1 «& 2 Vic. cap. llo, s. 6.

(f) Ap|>lies only to mesne process : Bank of Montreal v. C<vnpbfll et al. :':

"

L.J. N.S. 18.

ition l>e made on the ground of irrctrnlnrity, it is Bppr«li« !nit>l

1 riiini>tly : Suitors v. Vuitraufii, r> M. A W .

'.UK Hut if fxntulcd

'II to the arrest, innv !>< mndn at any tin
"'

ir.i//lrr V. Luinf,, 9 l)o\vI. \'M. And'n (!

' ....„,,.- tlic application hy lia%'iiig put in spocial bii

r. 8 Trac. R. 02.

' • • • ; • - •

,,,

'•n-

or

W.
1 , f»p-

;
•ra<iirt thi>!M> on which the onicr for the

'. n M .< W. }•;?.. An! thrv mnv Ik-

.1 l.y th. 1 "ll„.

I'tniii niiv of

. i*

' on
i.i.i; i,i..;,:i.. /-. ., ,. .^ i ,. .,; ;;„ ,.,..... m. .,..- .tiiM-

of action : DtLitle v. LtUranddal, U.C. L.J. 12 ; Jfclnna r. .\f,uklin, 6 U.C. LJ.
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Pow.rof JuiljTc of one of such Courts, (/) for an order or rule on tbo

IMaiiitiff, to show cause why the person arrested should not

be discharged out of custody; (y) and such Court or Judge

may make absolute or discharge any such order or rule and

direct the costs of the application to be paid by cither party,

I or make such other order therein as tf) such Court or Judge

I may seem Ctj (/i) but any such order made by a Judge may

14. If the ground of the Application be that the defendnnt hnd no intention of

quiltini; Cannda, he should swenr positively to that effect: liubiyison v. Gardner,

7 Dowl. 1". C. 716. Where defendant had no intention of quitlinj; at the time of

the arrest, but had some intention of doing so in about two months afterwards,

the arrC't was held to be premature : Pijlcf v. IIUlop, 1 Ex. 4;j7 ; see also Ihiccn

ct at V. Floicer, 3 Prac. K. f>2. Where tlic objection is rented on the jroimd that

tho order was granted on in«iut1icient aflidavits, the defendant should bring thera

before tho court: KcoJUam v. JSrislotr, 1 Dowl. N.S. 700; Heath v. Xetbitl, 2 I)nwl.

N. S. 1041. Tho motion is an original one and not to be considered as a revision

of the discretion of tho judge who granted tlie order : Lamond v. ICilfe, 3 G. tk !>.

250. A defendant who claimed to be privileged from arrest was held precluded

from setting uj) a ground of privilege not urged at ohambers: Flipht v. Cook,

1 D. <t L. 711. WIrtc it ajjiiears that the debt for which defendant wa.s arrested

was contracted thr'>"'' <'•"' "' ''•"• 'I'Tf-ndant had no more ties in Canada than

anywhere else, his : 1 : 7\rn/ v. Comstock, 6 U. C. L. J. 235.

Bui where defcndai d in close custody, without warrant, at

the insUincc of i>lainltii°, on a tliargo involving the subject matter which was

afterwards stated in the afiidaviL for a capias, as creating tho demand for which

the def.-ndant was ordered to be held to bail, tho defendant was discharged on

entering a common appearance.

—

I'ahncr v. lio<lgers, G U, C. L. J. 188.

( f) The party arrested vnder tlio order of a judge may opply to another judge

for Ids discharge, and may appeal to the court from tho decision of the latter

:

Graham v. Saiidriudli^ 10"M. it W. 191 ; ^foo^•c v. Mmjan, 16 L. J. Ex. r.7. But"

it has not j'ct been decided by tho court whether, if the judge secondly applied to,

differ from the first on the K.ime state of facts, ho has or h.i • ' • • r to dis--

charge the defendant, as on an appeal to the court: Terr\i v. < 1'.C.L.J.

235, per Draper, C. .1. ; I'ulno r v. nodf/en, 6 U. C. L. J. 1 S8, y
s. C. J.

;

JteniiU V. J'J^isUrhrook, 10 U. C. b. .f. 246, per Adam Wilson, J. In an action by

husband and wife for verbal slander, not actionable without proof of special

damage, and tlio uffidavit stated oidy that persons not named had in consequence

withdrawn tlieir ci-^tDni, tlio learned judge to whom defendant ap])lied for his dia-

cli: • and regret that an arrest f-hould ha. '
'

! on

hi it aside on the ground of irreijularity no

ojtiu' II a^ Ml iii.M riL,iii icj rcview the decision of the judgo who «....•.. .. est.

AlliiMii ft la V. Keiiacl, 3 Prac. U. 1 10, per llagarty, J, : see note w to section 48^

( T" rtion contemplates simply " a discharge from custody," leaving the

cni as a protection for onytbint^donc under it. Tho riglit to set aside

til
- " rly the order on which it issue' - - .'....i.iU ,,f irregn-

hii Iv of this section and is govern entirely

d. . . ,,.. cable to this section: saa JJopi. -
,

M. i
W. 4(i;i.

(/i) It is not usual to make absobito the rule or order with costs, unless some
doreit has been nrae'i-. d upon the judge who granted the order for arrest : see

Louxrs tt al v. Iloutr, 3 I'roc. R. 02 ; Uroicn v. Jiiddcll, 13 U. C. C, V. 457.
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be discharged or varied by the Court on application by eitht r

party dissatisBcd with such order; (i) and the Judi^e, or act- j^^^^

inp Ju(lj;e of a County Court making any order to hold to "fJw.

bail, whether in one of the Superior Courts or in his own

Court shall, in respect to such order, the Writ of Ciipiat

thereon issued, and the arrest made thereupon, pos-sess all the

powers given to a Judge of either of the said Superior Courts

under this Section, and may in like manner, on application to

bira, order the Defendant to be discharged out of custody,

direct the costs of the application to bo |wiid by either party,

or make such order therein a.s to such Countv C nrf Judge

seems fit. {j) 22 Vic. c. 90, as. 8, 10.

Jl'2. (Ic) If any Defendant be taken or charged in c; n

upon any such process, and imprisoned for want of s?u; n

for his appearance thereto, the Plaintiff may, (!) before th i

end of the next term after the arrest of the Defendant, dc- ui

.

clare (m) against him and proceed thereon, in the manner

and according to the directions contained in the one hun-

dredth and one hundred and thirty-second rules of the Supe-

rior Courts of Common Law, made in Trinity Term, in the

twentieth year of Her Majesty's reign, (n) 19 Vic. c 43,

Vill. {(>) The Sheriff to whom a dtpia*, issued out of a ., « ..

County Court is directed, shall take bail from any Defendati ,'

arrested thereon, and if ro.]uired shall assign the bail bond i:i

like maaoer as the law directs in cases where like process L? m-moi

or IV. fin" r.iiintv vi]^- h-i'. f"r tho pnTp-iT* r.f thU
f •

r cjurt iT a c j\ui»y cjurt jij.l^f utii.-r tlian himself.

f 1» Vic cup. 4.1.

(/)
" J/dy." coiwtrocd " thdl :" tee f^won r. itcljtw^ 1 I*r«e. R. U9.

n U not within llip m«»«nin(f of

•onr.Mcl R.34«,/>/TUi.h»rd»,J.;

;IM'' U ' >. JT. 1'"'.

(m) Uiilcji 100 and Hi will b« found In » mi) <

i'..
r.t yuri, of thU work.

(«) Taken from the original County Coari Act, 8 Vic cap. M, sa. SI, SA.

3
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an.i assiKn igsucd from onc of tlio Superior Courts of Common Law, and
IniII bund,
&i' such assijinmcnt shall have the same effect as if the Writ

had issued from one of the said Superior Courts, (p) 8 Vic.

c. 13, 83. 21, 20.

(/>) It mny not bo out of place to iimke some remarks here as to bail, and the

praclico of puttini in bail in tiic superior courts of law.

Tlu> writ of capias commands fh'; shcrifrto take defendant and liim safely keep
until lie shall have ^ivon him (the sherifT) bail, or until he shall by other lawful

means be discharLjed from his custody: C. L. I'. A. seh. A. No. 2. Tiie capias

upon which arrests arc made, oripnally i.ssued for injuries, vi el annis, and in

such cases onlV were arrests at the common law allowable: .3 BI. Com. 281.

Various early statutes permitted arrests to be made in other cases, but the power
to arrest appears to have been much abused. And althouLjh it seems the sheritT

had i)ower at common law to admit to bail: 2 Sauiid. OO, b (8); Tidd's Tr. 9

ed. 221, yet he was under no ohlir/ntion to do so. Prisoners were therefore com
pclled to resort to the tedious and expensive procecdinjj "de homine replrqiando,"

to recover their liberty, by whiili writ, if obtaine<l, they were literally replevied

by their friends. To remedy this state of the law, Stat. 23 Hen. VI. cap. It, was
posseil.

This statute which extends only to persons arrested on mesne process : Rogers

V. lictves, 1 T. 11. 421, per Duller, J., directs sheriffs to let out of prison all

manner of persons by them arrested, or being in their custod}', in any action per-

sonal, upon reasonable sureties of su^cient persons, to keep their days in such i>lace

as the writ doth rerpiire.

This however, was Init a partial correction of the evil for the amount of the

reasonable surety to be taken 1)\' the sherilF, was nnt ilelined, nor could it well be
ascertained, as the process coiuniunieated no further information than the form

of action ; and even that mij^ht be and was almost always fictitious. This occa-

sioned the passing of the 1.3 Car. II. stat. 2, cap. 2, which required the true cause

of action to be expressed in the writ, otherwise no greater security should be
taken than £40. Also see 12 (Jeo. I. cap. 29, s. 2.

Under the joint operation of these statutes, the sherifT is now oblififcd to admit

to bail persons arrested on wfXM*- process
;
j)rovided good and sutlieient sureties

are tendered to him, but not otherwise. The bail when Uiken is known as

sherilfs bail, or bail brloip, and is an undertaking by the sureties "to keep t/ieir <
dai/ when the writ doth require." The writ at present in use, requires defendant to

put in s]>ecial bail, that is, bail to action, or bail above, as it is technically called,

within ten days after the execution of it upon him. it is in the power of defen .

dant at any time within these ten days, to avail himself of the Stat. 23 Hen. VI
cap. 9, by tendering bail to the sheriff. The bond to be taken by the sheriff,

recites the writ and arrest, and is conditioned to be void " if defendant do put in

speti'il bail to the said action, as re(|uired by the said writ."

IJy special bail, or bail aboir, is meant the procuring of two or more persons to

acknowledge a recognizance of bail in the sum sworn to, and mentioned on the

face of the bail-piece. It may be remarked that the Knglish practice differed in

(•

the several court.s. In the Queen's Hench, the bail acknowledged a sum certain,

being double the sum sworn to in the affidavit; while in the Common Plens no
specific sum was stated. The practice of the Common I'leiw in tide r. nis

t to have been adopted in Upper Canada. But in any event, the li he

bail is the same in all courts; that is to say, the amount sworn to ...... ,..-;,s:

Petersdorff on Hail, ;i.50, S.'il ; 11. G. pr. No. 89. The condition of the recognizance

must follow our stntute, which enacts that "if the defendant be condemned in the

action at the suit of the plaintiff, he will satisfy the costs and condemnation money,
or render himself, herself or themselves, to the custody of the sheriff of the
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31 Special bail may bo put in and perfected according to f^'^^
'"^

the established practice; dj) and after Hpccial bail has been ^

put in, the l*laintiff may, by Cling a declaration or otherwi.si

proceed to judj^ment, in like manner as if the action had beoi.

commenced by Writ of Summons and tbc Defendant ha ;

appeared thereto. 11> V:.- <• I". >; 2 1
• S Vi,- o }?.. s ?::

22 Vic. c. 9G, 8. :J.

county in which Uio action nt^ainnt «uch lii f. tiliuif hno Xufcn bmyght, or tliat the

coenizor will do no for Hurii ili-fi-mljint or " K'ction 35.

It woiilil bIso a|>|icnr tlint tii>- -IhtDT ; ; <1, at any time to take from
defi'iulant, contintd in ffnol. • nunu or Jinat on^coM, a Ivond to tlie

UmiiM : nfmn tin' trivinp of whi' t wnuM bo entit[i-<l to be rt-l'^ncc*! from
11 contjngeuciea dvAcribcd In

. ti... .1 ".(T ,.. 1.;^ ,...!;..« (,,

body of defendant, or in default thereof, to be atlnelifd.

Tlio conclusion therefore H|i|>ears to be this, timl the Bheriff, tliotitrh hf rjnv

either, under 'i'i lien. VI. cap. V, or Con. Stat. U.C. can. 24, m. 25. 28. •.'

ynt such bail in either cn.se 19 at hi.t jieril, and onlv for hi* ttrnritu

:

' \\\U.'Mi; Sellon IV. I. l.'UJ. riainliiT./ '
' ' i

lit HO to do, instead of attnchini; the "f

id in hi.<< own name sue tho Burulio.s tli... •>. ;..;

C. cap. 21.

1

:

' raiinot tiud bail to the Bheriff, or to the limits, or to the action, h«
niH-H reniaiu in cuaUKly. Though in En<;lanil defendants arc pennittod, under
bint. 43 tJi'o. III. cap. -IC. instead of giving bail, to deiM)sit the sum fvl-'r"-*!

upon the writ, and £10 more, thi,-* practice does not pre%ail in l'|.

Ruil to tho sheritT. and to the limitji, and to the action, must as a .
' i;. (I. pr. 75. If ' ' ' ' will i\>:\ or

writ, the pinitU 'e!*.-*, may )

.. .» - ..,..,... ,.._,...,. .. — _,, -J
IJattiiifft, 1 C'hu;... ;.. -•

(q\ Ball \» " put in " by acknowled^rinir before the court or a judsfe, or a com

\t lli>' Nuirtl* 111' Mil
•rt. it !•• "i;_'fif<! I.v

riliit-r the

If T 4 Vie
-

. U. A- 11. 1>1-. • i:.;.ll HI. .11. 1
• "

<rn before the defendant's attorney: /



36 T!fE COMMON' LAW PROCEDURE ACT. [SS. 35, 3G.

Condition tiH. Tlic cnnditiun of the recotrnizancc of special bail shall
of rt'CDjrniz- , '

^

anceof bail, be, that, if tlic Defendant be condemned in the action at the

suit of the Plaintiff, he will satisfy the costs and condemna-

ti{.n money, or render himself to the custody of the Sheriff of

the County in which the action against such Defendant has

been broujjht, or that the cognizors will do so for him. (r)

8 Vic. c. 13, s. 26 ; 2 Geo. IV. c. 1, s. 11.

30- Upon due notice friven to the Plaintiff or his Attorney,
How bail ...
inayjuitify. and upon production of the bail-piece, and whether the

defendant is detained in custody or not, bail may justify

(either in term time or in vacation) before any Judge of the

Court in which the action is pending, (.s) and such justifica-

tion and the opposing thereof may be by affidavit or affirma-

tion without the attendance of the bail in open Court or

Ami order before such Judge, unless specially required by such Court or

anccu!Tssuc Ju'^pCP? fO ^"*^ ^*^^^ Court Of Judge may thereupon order a

allowed to jiiptifv b\' affidavit, made at the time of tlie acknowledgment, though
nn exception to tlieni he afterwards entered, where nothing is shown to repel

such affidavit, or to impeach their solvency : Durjrian v. Derrick, 5 0. S. 75.

Bail, after due notice of exception by plaintifl", or of justification by defendant,

may justify in court, or before a jud<re, and the affidavit just mentioned will b.

sufficient, if no new matter be sliown : Il>. Bail exce])tod to in vacation nui-'

justify in vacation, and have not till the following term for that purpose : Mc-
A'en::>e ct al v. Macnah, E. T. 2 Vic. MS. R. ct 11. Dig. "Bail" I. 3.

Bail may be, during term, i)Ut in before the court whence process issued :

1 Sellons, Pr. 138. In vacation, before any judge of such court: section 36. Oi

the jtidge in chambers for the time being, no matter to which court he may
belong. The common mode, both in superior and county courts, is before a
commissioner a])|)ointed by either of the superior courts: Con. Stat. U.C. cap. 3'.),

s. 7. Tlicse cominis.sions were issued for all and every the several counties of

this province. It has been held that a commissioner apjjointed for the Gore Dis-

trict before the division of that district into counties, had no power afterward^

to act as a commissioner for Brant: Carter v. iSullivan el al, 4l U. C. C. P. 29s
;

but see now 31 Vic. cap. 11.

()•) A bail-piece conditioned to render the defendant to a sheriff of a county in

which the venue is not laid, has been held not to be void : BlU'niqs et al v. Barrij

et al, E. T. 2 Vic. MS. R. <t H. Dig. Bail, III. 8. But see ss. 87, 39, of this act.

(«) Bail may be also in certain cases and in practice generally is taken before

commissioners appointed for the purpose : Con. Stat. U. C. cap. S9, ss. 3, 4.

(/) The affidavit of justification cannot be sworn before the defendant's attor-

ney : K'li/le \. W'ilrox, '1 O. i>. 113. AVlien bail which has been put in, in tlic

country, is to be justified in court, the bail-piece, with the affidavit of the due
taking thereof, and the affidavit of justification, shall be transmitted by the

deiiuty clerk of the Crown, for the county in which they have been filed, to the
prinri[tal office in Toronto, to be filed and jiroduced in court, upon the motion for

allowance, on proper notice being given such deputy clerk to produce the same

;

R. G. pr. 80.
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rule to issue for the allowance of puch ImU and for the dis-

charfj;c of the Defendant (if in custody) by a Writ of Sup'-r-

$eihn^. (m) 2 Geo. IV. c. 1, ss. 13, 41; 4 Win. IV. c 5, s. 2.

J{7. Special bail, on production of a copy of the bail-piece Bnii m«y

certitied by the (ylerk of the Court havinj; the custody the

of, may surrender their principal to the Sheriff of the Coui;.,

in which such principal is re;*ident or found, (p) and such \c.

Sheriff shall receive such principil into his custody (fr) and

;;ive such bail a cortificato under hi.s hand and SL-al <'f < fTi'O

(i() Wiii'ti !! : Icr for iilliiwaii'"!' 1)0 f>!it;iitii-'l, i' tlin

nttorncy (if tl (lorty, in wliicli event the hail i- ind

tlie Imii below ,. <I, or the defeiulnift, if still in el • ... . ., , ^U to

be liberat^'d upon a writ oi Huper*<de<i».

(v) In civil notions there nre now nt len«t two ordinnrv kinds of bnil,—to the

slierilf, iiml to tlie nclion. Bail to the MlierilF cannot ns of ri^hl take llieir pr'in-

cipal into custiMly or surrender him in diselmrjje of themselves, but like main-

Eernors at the common law can do nothinjj, except perform the condition of their

ond. They are barely and unconditioniilly sureties for their principal. Like

sureties for the performance of any other act, they become liable when the condi-

tii>n of their obliy^ation is broken, and are entitled to no favour bej'ond what is

allowed by the Stat. 4 Anne, cap. If), s. 20, and the equitable powers a
'

tier of the court: see IVlersdnriF on Hail, 211. Hail to the action. ^

called special bail, are not only responsible for the safe keeping of t'' •'' '

, ....

but have the riijht to surrender hi.n in di.scharije of tliemselve- < v.

A'A'/w, Draper's Kep. 28, /)rr Sherwood, J. An in'erim order for pi ,der

the Insolvent I)ebtor'9 Act does n<>t prevent bail from surrenderinij their prin-

cipal : Rom et nl v. Brookfx el al, 3 U. C L. J. 1 U>, per Uobin.son, C. J. Bad to

the limit.s will not be allowed to enter an rxonfrcfur upon the ground that

the principal has f>btained u litial onler for his dischanfi": XorJJuimrr v. (Jrorer,

8 U.C L. .'. 74. The final order does not dischar'.;e the bail from liability, if bail

be previously fixed : AVm et <il v. AVooAv.i rt al, .'{ I'. ('. I,. .1. I lo. It is not stated

wh"" •i.T wliat circiinisfances IIk- surrender may be made. It n- - • ..n. >•;,,

n

«u ! law whrlhcT bail had tiieri;;ht to follow their prinri] '\u>

li ami then surn-nder him. The point was raised in / or,

< liep. 28; and one judi;e (Sherw«>od, .1.) oxpres.sed an opinion tlinl the

iro, under the statute then in force, " intended to nilow the hn'l for th<»

liiiiit.s the right of taking ami surrenderinj; their jirincipid. if tl >

within or without the limits;" Jfi. p. 2.">. When the plniiililt pm.
on the reeoi;ni/jince of bail, the bail are nt liberty to render tln-ir pi

any time within the spncu of eight days next after service of proce»b

!{."i;. pr. HM.

fir) It IS not the duty of the sheriff or his deputj- to rocoive from tho auretics

lb-; ;... ;...! ,vi. ...•....".. ii....- ..i ... i.., i,;,.. i- i ,..„;..ncc

nl :ind

w

;

tilts

J'l le Hurrendei will be

K. r.l Ad.btnron
bail wi i.t lu til! - : ; ; : • i.. . :iu\ inM • -der
himself, the drrk t'll |,,m to remain the

clerk wen! f '

' ;r. lenviuL' '' m "" "ni.i-. imh i.ci.r" in- r<-nirne<l

with till' <!i )itor had hfl<l that this wai> a fraud and no
r.'-.i.r A. i:r...!.. I I . . i. .,. 189.
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of such surroiulor, for which certificate the Shorifr hhall be

entitloil to the sum of one dollar, (x) and any Jud;;c of the

Court in which the notion ia pending, (j/) npoo proof of duo

notice to the IMaintifT or his Atiornoy of such surrender, and

upon production of the ShcrifTs ccrtiOcate thereof, shall order

an E.rnuerelur to be entered on the bail piece, and thereupon

the bail shall be discharged, (s) 8 Vie. c. 13, s. 27 ; 4 Wm
IV. e. 5, s. 1 ; 2 Geo. IV. c. 1, s. 12.

JlS. In ca.ses where such surrender is made to any other

rrndirn..t Sheriff than the Sheriff of the County specified m the condi-
to clfoel Ujo . . pi-iz-xiiii-./T-iii I

ixnut. tion of the reco<;nizanee oi bail, (a) the rlaintin hhalj not be

''ompelled to change the venue or to conduct his suit in any

manner different from that which he would have been required

to do, had the render been made to such la!»t luentioned

Sheriff, (t) 8 Vic. e. i:}, s. 27; 4 Wm. IV. c. 5, s. 1.

Where the bail took the debtor to an office some distance from the court

house, where the deputy sheriff wns in the hiibit of frnnsnetinff business with

practitioners, and there tendered him in tlieir dischanje. and the de|nity referred

them to the slierifTs ottiee ns the jtroper phiee for tlie render, and they went
there, lint found only n clerk who had no authority to act in sneh mutters, nnd

then they went to the ^aol nnd tendered him to the pnoler's wife, the gaoler

bein:; nlisent, but she refu!<ed to receive him, held to be no render: Jifd et al y.

S-orin, 10 r. C. Q. H. -I.*:;, ir there lie nny iloubt ns to the validity of the render

of bail bv tln'ir |>rinei|i.il. n juduje in ('h.uubers will not order an rzoncretur, but

leave the bail to pleatl in bar to any action bron;jht against them on the recog-

nizanees: lii^rkfuin v. <)' Uorinan, 5 U. C. L. J. 161. The sheriff may retake a

debtor who escapes after render : Arnold v. Andrew*, 8 U. C. C. V. 407 ; SeaUherd

V. AiidrriTK, lb. 473.

(x) The court refut^ed to order an ezonerelur in the absence of a certificate

from the slieriff to wIikoi the render was made: LinUy v. Chtrntmnn, Draper's

Kejt. ri.'».

fy) C"- "".'/ .i"*ii;<* i» 'hambers, whether a judije of the court in wliieh (he

aetion is pendin*.; or nolV see (^)n. Stat. LI. V. eap. 10, ps. '.>, lo. Chief Justice

Draper held that as a judi;e of the court of (Queen's Hemh he hail no power
nndr-r this section to order an rrnnrreiur to be entered on the bail piece, in an

action pending in the Common I'leas : Jiobina v. Strong, Chambers, Aug. 1, J865.

(;) The afiplication is not ex parte : liohinK v. .<?/row/7. Chambers, July, \%fiU,per

Kicha^d^^, C. J. The bail may plead the discharge in any action against them
on the recognizance: Jf'innln v. I'<irtrid'/e, 14 Kast. SOlt; Artnltone v. AV</6.v,

5 A. A E. 81 ; S/ierrall v. Floi,er, 2 Hing.'lS ; Afitc/ull v. Nof,U, 1 Cham. U. 284.

Where aetion c<»mmence<l. payment of cost.s of writ would np|)C«r to be a condi-

tion of the slay or discharge : see K. G. pr. 88, and notes.

(<i) Hail may surrender to the sheriff of the county in which their principal is

" resilient or fouiul :" section 37, see also section 89.

(A) It is not int.-n-b'd that plaintiff shall be in any manner inconvenienced or

prejii lictil in the conduct of his action by reason of the privilege given to bail in

the foregoing section.
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110. In ca.se a person is surrendered by his bail to the ['.'"|;j"., „m
Sheriffs of any Countv other than that in which he ;

carried on bu-sincsa at the lime, such person shall 1' '

to bo transferred to the gaol of his own County on prepayin;/

the expense of his remuval
;

(r) and the Sheriff in w'

County he was arrested may, if ho is Rati-fiod of the l .

'

transfer him accordingly ; but if the Sheriff declines to act

-.vi'l: ir no orJer of the (?ourt or aJudjro, such an order shall

!>• Ill 1 i
• on the application of the priiwiicr ancl tritico to the

oppo«ite party. (</) 22 Vic. c. 33, s. 9, (1«6'.'
,„c*^h,

'to In case (in any action in a County Court; iLc I»

daut has been surrendered by his bail into the custody •;
'

Sheriff of a Coaoty other than that in which the action ha>

been instituted, the Plaintiff may charpe the Defendant in

execution, and take all other necessary proceedings in lik'

manner aa if the suit had been instituted in one of the Supe

rior Courts. («•) 4 Wm. IV. c. 5, s. 3. i,. .„hL

•II. A recognizance of bail taken in a County Court may f- '

entered of Ileeord in such Court, and an action of debt

Facias shall lie thereupon in sui-h Court as in

•:»8es in the Superior Courts, (/) and in cases in iIk

Coonty Coorta the Judges thereof may grant the same remc

dies to the Plaintiff against the Sheriff or Sheriff*H Bail or ,^

,

(f) laiuniach u tlio prinripnl mny bo ron<!or<*<l to Iho KlioriflT of tho <•

wliiTi' Iw till' I'Titu li'iil iii:i\.' ).<'
I'

.uriil iitiil u «:i( iti<- liiiii' of liiM render !>•' <>i '

^

1 U IkTO :

'( his " |ir

'V •<( tli.' ri I.!' r • r i.lnri' ..f r.-«!ilinco.

•n»f M pr'«^nrT In

f

in rti<ti'i-'li iwiMiltl «li<- Ii'rrii III \l «IUT »li< ll irial i>r ju.l^li rlit

t^;. T •• ••

raatiictcU iuriMlicUoo of the court •• to amoaot
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the IJall to the action, and afford relief to the Defendant,

Sheriff or IJail in like manner and form as inijiht be done by

either of the Superior Courts, had the action been instituted

in 8uch (!ourt. (//) 8 Vic. c. 13, ss. 27, 50 ; 12 Vic. c. GO,

s. 7.

m^"!h[«in ^"^ (J'") The Plaintiff, after the conitDencement of any
"'

^ action by Writ of Summon.s but bofore Judjinient in such

action, upon obtaiiiinj^ a Judj^e's order fur tint purpose, in the

miit i.y Writ manner provided fjr in the 6fth section of the Act respecting
orSiniltiiDli.s; '^

_
_

r D
•ttiiiavit arrest and imprisonment for debt, (/) may sue out of the office
reqiiintL ^

. , . .

whence such Summons issued a Writ of Cupinx^ and one

Writ to or more concurrent Writs: (/) and such Writ o( Capias
isHUf from , ,, . . , • i /• i

tii.;»iiine shall, in every such case, notwithstandiDs: the fourth .section

tiio ..rigiuai of this Act, number three, be issued by the Court out of

., , which the original Writ in the cause was issued, (/c) and
Form of c^

.

w^t- shall be in the form (A) No. G, (/) and may be directed to

(lirtvt'iii" the Sheriff of any County in Upper Canada, and so many

Copies. copies of such Writ, with every memorandum or notice sub-

{(f) As to which SCO the foregoing sections : s. 32, el seq.

(/») Tlie first part of tliis section is substnntinlly n re-enactment of Prov. Stats.

16 Vic. cap. 17"), s. 'i, nml 2 (Jeo. IV. cap. 1, s. 11. Tliere is no such provision in

eillier of the Enijli.sh C. L. P. Acts. Tlic object of it is to allow plaintiff, if he see

cause for so doing, to arrest defendant on mesne process during the progress of

an action.

(i) The aflidavit under this section for an order to arrest must be intitled in

the court and cause: see Brown v. Pjlnwr, 3 U. C. (i. H \\u; chixs v. fnh'.unh

E. T. 3 Vic. MS. II. & U. Dig. "Arrest," iii. i).

{j) See section 27.

[k) Section 4, subs. 3, provides for the alternate issue of writs, one from encli

court. No delay can occur where the suit is commenced by capias, for it is

expressly provided that the atlidavit need not be entitled of any c<jurt, so that in

such ca.se the writ ma}* be issued from either court: Con. Slat. U.C. cap. 24, s. (i.

But under this section the writ of capias inu.st be issued from a particular court

—

the out- from wliich the original writ in the cause was sued out, and to prevent

delay and dittirulty, an exception is made to the alternate system, in respect to

the capias in suits commenced by summons.

(/) The form of capias here given resembles tliat where the writ of capias is

made the commencement of the action. Tlie dissimilarities are just such as mijjht

be e.\|)ected and such as are necessary, owidg to tlie diirerencc in the practice.

Tlie writ here tjiven sets forth a statement that the action lias been alrea'lj* com-
menced: " V. It. To the sheriff, itc. We commaml you that you take (.'. 1)., <tc.,

and him .safely keep, until he shall have given you bail in the action, <tc., wliich

A. B. hix cnmmciirfd iigninst liim, and which action is now pending, Ac." The
clauses requiring defendant to put in special bail within ten days, though trans-

posed in the two writs, are verbatim the same in each. The indorsements of
necessity a little vary.

J
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flcribeil tliorcto, and all cndurscniciita llicreon as Uierc tuny

be pursons intended to bo arrested thereon, shall be delivered

with such writ to the SlierifT or othe- Ufhoer who may have

the execution or return thereof, and such Sheriff or Officer

ghall immediately upon, or after the execution thereof, can- > to

one such copy to be delivered to every person upon wh : i-i

such process may be executed by him, and xhall, within tliroc ti..' wnt u

days at farthest after sui;h execulKtn. indorse upon such urit

the true day of the execution thereof; {ni) and the proceed-

ings in any such action may be carried on to Judgment

without rc,;rar<l to the issuing of such Cupvii or to any pro-

ceedings in any way arising from or dependent thereon
; («)

and on entering Judgtncnt, the Plaintiff shall be entitled to

tax the costs of such Writ or Writs of Caf>i<ix and the pro-

ceedings thereon, in like manner as if the suit had been

originally commenced by Cnpian, {n) together with the other ^.^^^

costs incurred and taxable in the cause. (;j) >^ N'
•

•
''

8. 27; 10 Vic. c. 43, s. 42; 22 Vic. c. 0(5. s. 4.

.\nSKNTEF.8.

•III. (y) in case any Defendent being a IJritish i^iibjoct, is

residing out of Upper Canada, (rj the Plaintiff may issue a

(m) Sf« section 28, tl anj., ami notes thereto.

(«) U i« (1(>rlnr<^() hv 'tii« si><«tii)n tlint the ca|tinfi may l>c ituued at any time
af '

...-•.
\ \n

of

tl. !icr

«
, ^ . iU

1°:
I iit in tiw niituD' ol iii<'-m(' prorcHK. Im-iii;;' bucIi, tlio rawolM

f" ' miiHt hv i-i-^iKil /.,7'..r(- j<iil;.'iin-tit .ire ohvioun.

H to the tnxntion of < t«ofthe' the

j> i!I I.,, nllowetl " in '
ii" if \\\< <^n

,\m." Tl.i -hi

t,. ,,. If \\- * of

t. >il<l

II lion

I mill nil

rrnl in th« cauae," Ac
>uld b« includes) and taxed

(./I I Ik. n II III Kntf St.i* " ' '"* Vie. cap. 7*. ». 18. Founded u|x>n fin>t

report of Iho ('..tmnon I^w i -n, «. II, 12.

(r) An to the territorial jun- ii< n'li of the coorta of common law Id thif pro-

rlnoo : «<.>o note / to section t of tbia act.
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'
; Writ of SuniiiKms in the furm (A) Xu. 3, (a) whieh Writ

sh:ill bear the iiitlorsoincnt contaiiu'J ii) the said form, piir-

!" portinfj that such Writ is fi»r service out of Upper Canada,

1 "11 "I 111" and the time for apjjoaratiec by the Defendant .shall be ro;;a-

latcd by the di.stancc from Upper Canada of the place where

thorcor, *c. the Defendant is residing, having due regard to the means of,

and necessary time for postal or otiier communication. (/)

19 Vic. c. 43, s. 35.

4-1. (n) Upon the Court or Judge being satisfied (r) that

there is a cause uf action which arose in Upper Canada, or in

(«) One point of (lifTcrcnce between tliis and tlie ordin.iry writ is that tliia writ

does not specify the time for nppearnnee ; but ns n general rule the law already

c.vjilained with re.spcct to the contents of a summons, the issuing of a summons,
anil the renewal of a summons, will apply to writs issued under this section. The
indorsement of the " debt" and costs, under section 14, when the summons is

issued for the recovery of a "debt," differs from the indorsement made necessary

by this section in one particular. Under section 1-1, the time allowed for l>ay-

nient of the debt and costs is " eight daj's." Un<lcr this section, it is " two days
less than the time limited for nppi-arance: see Schedule A. No. 3. In effect, how-
ever, both provisions coincide, as the time limited for appearance in the oriiiiiary

writ is ten days: Schedule A. No. 1. It is uncertain whether the indorsement
require<l hy section lH apjilics to this writ. It is apprehended it does not apply:
see 1 C"hit."Archd. 12 ed. 201.

(/) From what has been already mentioned, it will be observed that provision

is made l)y lliis act for two forms of writs of summons. The first (section 2) con-

templates the case of a person, who either is or is sup|)03ed to be residing mithin

the jurisJicllon, and in such case the time for appearance is fi.ved in all cases at

ten days, and certain proceedings may be taken in case personal service cannot
be effected : section 16. The second form of writ, that given by this section

provides for those cases where the defendant, being a British subject, is resi-

dent out of the Juri.Hillrlion, and in this cas*- the time for entering an a]ipear-

ance is to he regulated by the distance the defendant re-ides from l']>per Canada.
Two different cases are separately contemplated. Where therefore defendant,

being a Hritish suliject, resident without the jurisdiction, was proceeded against

under section 2 of first English C. L. P. Act (section 2 of ours), which pnjvides
for the case of defendants within the jurisdiction, an order obtained under sec-

tion 17 of the same act (section 10 of ours) allowing plaintiff to proceed as if

personal service had been effected, was set aside : Jlcxketh v. Fleming, 24 L. J.

(i. H. 2.'.5.

(m) Taken from Eng. Stat. 15 tfe 16 Vic. cap. 7(», 8. 18. Founded upon the first

report of the Common Law Commissioners, ss. 11, 12.

{v) " Hi) (ijfiilivit," in English Act. It is not known whether the omission of
tliesc words by our legislature was intended or accidental. Whether or not, th<-

usual mode of .satisfying the court in ca.ses like the present is " bj' affidavit." It

may be stated that the only mode of sntinfiiing a judicial tribunal is l>y legal

evidence—either written or oral—and that the clause under con.'^ideration must
be read cniisi.,tcntly with the common law j^rinciples: see also section 4.^, at the

end. An allilavit, if used, should contain averments of— 1. The cause of action ;

2. The residence of defendant; 3. .Service or alteiii|it(il service. An irregularity
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respect of the breach of a contract made therein, (ir) and that ""

the writ has been personally served upon the Defendant, c r

that reasonable eflforta have been made to effect personal sir

vice thereof upon the Defendant, and that it came to hi>

knowlcdtro, and j-ither that the Defendant wilfully

appear to such Writ, or that he is living out of Uj';

in order to defeat or delay hiit creditors, such Court or Jud;: ,r

may from tiroo to time direct that the I'luintiflf bhall be at ^,

in thp artiilnvit miiv bo waived bv attending bvfurc tho nia«t«r: Hmrmm v. 117/

Uavu, U L. T. lUji. 143.

f w) Much dilVuMiIt v baa arisen a« to the meaning of the word* " cause of action,"

'.i^\. - ' V.
'-•'-: - ....!.._. - . . I 1 ,n„

w:- 'ho

«M -ho

hi A
i.y

iiti' iii'V. Ill; 'U«fr<--i, lif ui.tuiiivt] Mii <>r>itr to

in-]' ! II witii'ii lb" wtiiin wan lirnoijljt,

i|. :ul

til 'I.

i|. V.

A -g

n- .m;

jir; viriiii' <>r iiit iiiiii-.', i^l

nir i ',.'7fh:if liv voliiiitiir: '-d

fr irt to Htrili*' out Win nitiiK* or to ni^tv 'be

m T.i„l„r V fU.i r/ „1 nr H 4»*7 'a •*,

ill to

.1, ..It.

»l, -ly

n.i> of

a.! .It

b'aiit) that ti n

was filr«l. will of

tho ofHoe : A</<i lliat any i«ri»r irr«^ii!«tiity uii lb>' pari of th. ha

thrrrbv walreil It.tuuf i Sltrk- fl \V U 171, A niiTrhiint in N a

\h • • •
•

. - - -

II

,.!

v: : l^

1

1

ita

tl. txl

n>: Id

t. H.

71 to

b. n.

1(1 • or

|>.-ii 'I in

tli. ,11

buy ' K
3rti Murcb, lh<jt>. ll i» «:UuU({ti tiiiil ll<« «.vurl ur jutlgc b« aaUaiu-d lb«l lii«:r« t« •
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iibi-rty to proceed in the ncliun (x) in such tnunncr and sub-

ji'ct to such condilioii.s as lo ^uch Court or Judpjo (hnving

regard to the time allowed to the Durciidunt to appear being

reasonable and to the other eircuuKstmices of the ea.M!) may

ri.imiitr seein lit: (v) but the I'laiutifT, before obairiiti({ jud<:i)ieMt, shall
niiut provr ^ ' /.111 , .. til-'
hUouo. prove the amount of the debt or dum:i<!CH clairueu by nun in

8Uoh action, either before a Jury or on assessment in the

usual uiode, or by refcrenje in the manner hereinafter

provided, (z) accordinj; to the nature of the case, as such

(. ourt or Judge may direct* (ji) 19 Vio. o. 43, s. 35.

cause of notion which nroBC in tliis province : FJutton v. Whilrhouu, 1 II. A N.

82. Hilt if the contrary he sliown, the writ will he set aside: Jiluet v. Picot, 4 II.

li; N. .'{tiri. Unles-s plaintitf nnilct-take lo prove a cause of notion within the

jurisiliction, and contine liinust-lf to tliat cause of action: Diamond \. Sutton, L. K.

1 Ex. 130.

(z) A« if personal service hnd been effected: section 16. rroceedingfl to bo
taken by plainliif Hliuuld be under sections 66, 57.

{lA r« f'ti- boin^ entitled to proceed under lhi.'» section, it is necewary for plain-

ti:: t lie court or judj^c upon one or more of these heads— 1. Tli.nl tljere is a

c:i . II which arose within this province. 2. That the wrii wn" jM»r«on-

nlly -' rvi-d mh drfciidfiiit, or that retvsonable elTorts were made tb i;;' luil

servico, afi</ tliiit il oaint! to his knowlodi^e. ',\. That dofcndnnt eill !>

njiT — ' •'; writ, or is livinij out of this province in order to d. i .n •'^ li. lny

hi '• Wilful ni-:;lcot to np|>onr," or livin;» out of this province lo

d' riicso can soldotn be sworn to as positive facts. Tliej* must arise

n- -ns from the facta disclosed to the court. To prove simply that

d< - not appearod, from whioh the presumption arises that ho haa

n •. it will undoubtedly be necessary to show tliut no np])enrance

III t.'ri'd. A. H., who lind oontraoli'd n d«lit in I'ntrlniid. wjMit to

M '

' '

' In writ

uii lor i"ti-

b ' voil, and 'i

III I

_

<r lilierty t u.

An ordi-r wns tlioroupnn made by n ju<l;jc in • iii:i! llio pliiiiiliil should
bo nt lihtTfv to procfcil in th<* notion by fill . iiii.u nirainst tho dofon-

<! 1^ him to
I'

> in oi<jlit d.iys. n:i 1 hy stiokiiiij up a nolioo of

in in tho i c. and ihat in dofuull of tho doffiidnnl ph-ad-

f" lit found «lue bv the master:" /VrmiB T. t'trry, t1 L. T. Kcp. 72;
^' . V. liilr*. 9 \V. R. 235.

(t) In section 212 ol this act.

{ii\ It is ii:
"

• jiid^jmenf once rititiiitnil will r.»rry witii il ili.-iiui-

dent- ol M. ,,iit. Tho fruit of tho ju(l>;mont is of oourse the

ex«tiiti<.ri. -Hill in the usual mode, and perhaps Issnod forthwith.

The co^is ol !io foreign coiuitry will l>c allowed on taxation : White v.

r.r,tl, -JS L. .1
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'I«S (&) In any action againxt a person rcfidiog oat of f'*'

Upper Canada and not being a IUiti«b rabject, (c) tbe liki-

procccllrii."* inny ! <• f;ik- n n^^ n- lin.n a Ilriti^h subject re; '^ •
•

out ..f Ipi.r C;,!!.!!. .\r.pt tbkt ibc riaintiff >:

in>it(:i I uftbe Hunimoun mentioned in the forty-tbird section,

(b) Taken from EiiKlUh Act lA A 16 \\r, cap. 7«. a. 19. FoondMl tipoo the fir»t

feport of the Cummon Ijiw CommiMiionFrw. M-ctSon* II, IS, 13, 14.

(«•) IIpM not to "I'l'ly l«' f"rri;;n c<ir|>«r»ti"nt ; /»yuU r. Auttrtam Uoydt Co
4 C. li. N.S. 7<>4.

f./l In n ff.rmrr nnXf ftrrtlnn IS. nnt" t\ writ* of mimmnfl* ir(»T«» taH to S* of

.1 <mX

h*<i at
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issue n Writ of iSuiiimoiis accorJiiip; to the form (A.) No. 4,

and shall in inaiiiicr aforesaid serve a uolicc of such hiist men-

tioned Writ upon the Defendant, which notice shall be in the

form also contained in the said form No. 4
;

(r) and such

service or reasonable efforts to effect the same, shall be of the

same force and effect as the service or rea.sonable efforts to

effect the service of a Writ of Summons in any action aj?nn.''t

a IJritish subject resident abroad, (/) and by leave of the

Court era Judi^e, upon their or his beinj^ .sali.slied by affidavit

as aforesaid, the like proceetlings may be had and taken

thereupon. ((7) 19 Vic. c. 43, s. 30.

Certain 'i®- (^0 *^ ^^ ''*' ^^^ servicc within the Jurisdiction may
jvrit.sm.iy

Y)c issued and marked as a concurrent Writ with one for ser-

concurrent, yjge quj of the Juri.sdiction, and a Writ for service out of the

Jurisdiction may be issued and marked as n concurrent Writ

with one for service witliin the Jurisdiction. (/) 10 Vic. c

43, 8. 39.

(e) Tho only material difference between the forms here given and those under

section 44, is in tlie notice and it« service. A notice, the form of wliich is given

in tlic SL-liediil).' addrc'S;«cd to defenilunt, and informing iiini tliat a writ lias been

issued, must l>e served on defendant in lieu of a copy of the writ. This is to

prevent ttdidiculty which occurred to the Comnjon Law Commissioners in the ser-

vice of thr process fif one court within the jnrisdictii n of nmitlier, on a foreigner

resident within the liiltir. hiKte.nd of serving tlie writ itself, it is thought that

the dilHculty will be obviated liy serving the notice made necessary by this sec-

tion. Ill otiiiT resppcLs, the proceedings made necessary by this section resemble

proceed iii;,'s against British subjects resident abroad.

(/) As to such see section 44, and notes thereto generally.

(ff)
Tlie Common Law Commi.ssioners, in their snggestions for the enactment

of the practice set forth in tiiis section, liad Itefore liiein the example of France.

Ueference was made by them to /,<• Co'le Civil, Art. 14, which, translated, is as

follows :
" A foreigner non-resident in France can be cited before the French

tribunals for the enforcement of obligations contracted by him in France with a

Frenchman, lie can also be summoned before the French courts for obligations

contr.ictcd by him in a foreign country with a Frenchman:" see Code Napoleon.
" By a Barrister;" Story's Conflict of Laws. f> ed. 74.'J. Where leave lind been

given t<> proceed against a foreigner, as if personal service had been efTected, upon

an attidavit of a cause of action for work and labour done in Kngland, the plaintiff,

in answer to a rule to rescind the order f>>r have, made alhdavit that orders were
given in l^iiglaiid by certain persons who were afterwards recognized by the

defendant as his a.gent, and although this was denied by defendant, it was held

there was sufficient evidence to satisfy a jndge of a cause of action within this

section : Glover v. Persiijny et al, 11 \\'. R. 14tj.

(A) Adopted from English Act 15 A 16 Vic. cap. 70. s. 22.

(») This will assist plaintiff when in doubt as to whether defendant is resident

witliin or witlioul the iin'i-liriiDU of ilie loiiri, lis In- iiiav issue concurrent writs

•
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•17 (j) Any afTnIavit for tho purpose of enabling the ^1^'f"',*,,

I f' '
• to direct pro " ' > be tJikon apiiimt a

J >. :
.'

: Dg out of lJ|'i i.i, may be Kworu L'

fore the Chief Justice or Judge of any Court of Superii i

.Ti "
"i tion in the Country wherein tho P '

' may rchidc »,i u!oi<

' V rvcd, or bofort' the Mayor or Chi .ite of any

City, Town or place wherein tho Defendant may reside or be

served, or before any Consul-Goneral, Conf<ul, Vicc-Consul

or Consular Agent for tho time bein;^ app<jintcd by Her

Majesty (it) at any foreign port or place at or near which tho

DefeodttDt may reside or be served
; (/) aod aaving all just

'• And tho Mini

r . v.nt. Or il .

tirlliitl li i mhtakcn ua u> the rv»iilvui:« ui

f'^p him » i'Mirr«'ni writ of n «li(r"r<>nf f<>r

force : sv« mnsUod 2u, and nuU.>s.

(j) Taken from Kni». Stat. 15 <fe 16 Vic. cap. 78. «. S8. There arc somi- vnn.

tioud between tlilit and tho Kn<;ii!4h socticm, which will bo nuUrod pntk-ntly.

' wonU it 111

liiivv not ,, I

II iM.i\ !" mill II 111"- aiii'iiii 11 |iiir|H>rl lo Im? kh'TII iki irv II rotl-

liiu courljt will preituiiiu an ap|x»iiitiiieiit by the Crown till th<'

-- .• ,, »»r.

(/) It neenia accnrdins lo tho rnrrenl of aiilhoritr in Kntrland that neithrr «
Ti-'.it-i. .. I i>_;.; I. ...;..:•._ : ....:.i.i i .

".
; .• i. .i: . . i

lo

f

I

poratc, or before a judge of any conrt of MipriMne Jik i any culony
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exceptions, ever}' afliJavit so Sworn (7/1) may be used and

sliall be admitted in evidence, provided it purport to bavo

been sworn before sucb Chief Ju.sticc, Judge, Major or Chief

Jlagi-strate, Consul-Oeneral, Consul, Vice-Consul or Consular

Agent. (»z) 19 Vic. c. 43, s. 40.

MISCELLANEOUS PROVISIONS RESPECTING WRITS, kc.

Amon.iincnt 4H. (o) If the Plaintiff or his Attorney omits (p) to in-

tiiTouIiu" sort in or to indorse on (q) any Writ or copy thereof, (r) any

boloriijing to the crown of Great Britain, or any dependency thereof, or before

nn}' consul, vice-consul, actini:; consul, pro-ronsul or consular aj^ent of her Majesty

exercisinij his functions in any foreiyn place, for the purpo.sea of anil in or con-

cerning any cause, matter or tliinn^ dependinj;, or in auj' wise conccrninf^ an}* of

the proceedings to be had in the said courts, shall be as J500<1, valid and effectual,

and sliall be of like force and effect to all intents and jiurposes, as if such oath,

aflidavit, artirnuition or declaration had been adtninislered, sworn, alHrnied or

made in this province before a commissioner for takin'j affidavits therein, or other

competent authority of a like nature: see Merchant's E/prcss Co. v. Mereton,

16 Grant, 274 ; s. c. 2 Chan. Cham. 319.

(ill) " Sijjned by" ore the words used in the Enfjlish C. L. P. Act. The oflieial

seal of office does not seem to be made necessary either by this or the English act

(»i) The English C. L. P. Act continues " upon proof of the official character

and signature of the person appearing to have signed the same." The omission

of this proviso by our legislature is not without significance. It will throw upon
the sentence " provided it (the affidavit) purport to have been sworn, Ac," the

burthen of elucidating how and in what manner an affidavit so sworn shall bo
receivable—whether purporting to be signed by a person having authority, it

shall be prima facie taken to have been so in fact ; or whether, before beinff

received, it will bo necessary to prove dehors the affidavit both the official

character and the signature of the part}- who signed, <tc.

(0) Taken from English Act 1.5 it 16 Vic. cap. 70. s. 20. Also a verbatim copy
of our old rule lu II. T. 13 Vie., which was taken from Eng. 11. G. 10 M.T. 3 Vim.
IV., Jervis N. U. 96; 9 liing. 415.

(/>) This section seems to apply only to omissions in writs or indorsements.

Mistakes are j)rovided for by section 222.

(y) The expressions insert in or indorse on apply as well to the contents of tbc I

writ as to its indorsements. If the forms in Schedule A, Nos. 1, 2, 3, 4, 5 and 6,

be not strictly followed, this section will apply.

(r) The court always had power to amend the writ, which was the act of the

court ; but not the copy, which was the act of the party : sec By/itld v. Street,

2 l>owl. P. C. 739 ; Eccles v. Cole, 8 M. »t W. 537 ; Lt/man v. Brethron, 2 Cham.
K. 108; Ntcolv. Boyne, 2 Dowl. P. C. 701. An amendment therefore, when
made of the original writ, but not of the copy served, ofl*n caused a variance

which placed the party affected in a worse position than before amendment. The
powers forrnerl}- vested in the courts as regards original writs is by this section

extended to tlie copy nlso. It was a question whether a copy could be amended
after servii-e, so ns to make such service good: sec Byfield v. Street, 2 Dowl. P. C.

739; also see Crotc v. Fttld, 8 Dowl. P. C. 231 ; Halls. Redinglon, 5 M. d: W. 605.

It was said that Uic court by ordering the amendment would be ordering a fiction
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the roatters required by tiiis Act to be ioscr.ed therein or •">

imiontcd thereon, euch Writ or copy shall not on that accoo!.'

be held void, («) but it may be »et anide (/) as irrcf^ular, (i<

or bo nm<»ndcd (f) upon application made To th<» Court out

<-.... I. ..f I...I 1

: i;. O. L. .1

thn writ

.> An lrrf«oular in ^ond for many pMrpoa*^ It r«niiin« in forc<'

Uerr t. IhwjlaM, iVnc. It. Uri.

himself, npply to have it luncniivil.

Hy tho former is meant " omis-tioot*," by tho latter " nii»ta)(cii.

n TV.wl. r.C. 4M : OtriM H0lr

I * X m \ . f

I

M. A W. 6€i> ; Carm H at t. Jf«/i«w H at, 6 Ex
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of wIikIi the fianie i.«.«!ue(.l, or to a Juilj^c, (?(') and such amend-

nient un\y be made upon any applicatiou to set aside thcWrit,

.1. /)nfr of Writ—Kirk v. I)ol/>i/, 8 Dowl. P.C. TtlO ;
Williamf r.William», 10 M.

«t W. -ITf- ; M'Tvor v. S/>(il<lin>7. 1 j). A L. 878 ; Ciilvtrirell v. Xut/ee, 4 D. <t L. HO

;

Cniif/jcll V. .Swirtr^ f< a/, f) C. B. lltO; 8. c. 15 M. i W. 639; Bailey y. Ouren,

9 \V. I{. 128 ; f/wrXr v. Smith, 2 11. tfc N. 753.

4. y-a^- o/" Writ— Wuhfliiir/ v. Walton, 1 C. A J. 407; Edwarda v. Collins,

6 Dowl. r. C. 2'27 ; Corr/ill v.^Foulkes, 5 D. it L. 690; JUi/ers v. Rathburn, Taj-.

U. C. K. 127.

Mdtiy imj)<>rlniit Ciises with respect to the nmondment of procesfi, decitlcd since

the rnif"riiiit\- of Process Act will be found collected in a note to Wood v. Ilume,

4 I >. tt L. 1 :vS note a.

The reinclnnce of tlie court to amend tlie writ when not in strict compliance
with the I'niftirniity of Process Act did not extend to in<torsefnenls upon the writ.

A distiiietidii was made between non-eomi)]iance with the terms of an act of parli-

ament and of a rule of court: ete Cooper v. Waller, Tahravi v. Thomas, 3 Dowl.
]'. C. 107. The foinis of the writ were prescribed bj- the Eng. [^tat. 2 Wm. IV.
caji. 39. The indorr^ements were made necessary by Rules II. T. 2 AVm. IV.
P. II. and M. T. 3 Wm. IV. No. 3: see Jarvis' Kew lUdes. p. 90, 94.

The fo'iowino; cases in reference to amendment of indorsements may be useful

:

1. Indorncniriit required by section 14 of our C. L. J'. Art as to debt and costs :

see I'rrjuhori v. Dirk, 3 Dowl. P. C. 17; Shirhi/ v. Jacobs, 3 Dowl. P. C. li»l
;

('"•per V. WnlUr, Tobranv. Thomas, 3 Dowl. P. C. 1C7 ; Trotter v. Bass, 3 Dowl.
]'.(.'. 407

2. Indnrsrnient on jduries writ, of date of issue of former writ: Medlicotl v.

Hunter, 5 K,\. ."4.

Tiie wiit and indori-ements as regards amendment must now be deemed upon
an equal footlnjj. The C. L. P. Act makes no distinction. An enactment similar

to tlie one here annotnted has been introduced into the recent Bills of Exchange
Act in England. Where a writ issued under that act omitted the name of the

maker of the nole sued ujion, the court allowed the indorsement to be amended :

Kniijht V. I'vcock, 17 C. li. 177.

(»'•) 1. Genrnillj/ as to proceedings hy summons and order. Unless a distinction

be made in a (.tntute between the powers of a judge in chambers and those of the

cdurt, tlie judge has the same jiowers as tlie court: Smeeton v. Collier, 1 Ex. 459.

And where a judge exercises the duties which belong to the court, it is to be
t«ken tliat lie is to exercise them in the s.une manner as the court itself, unless

tliere be something in the context of the statute whicli leads to n tlilTerent con-

struction : ll>. 4t'.3, per Parke, H. If a party make application to full court in ft

vexatious and opiiressivc manner, wlien his object mi-^lit have been more speedily

obtained at a far less cost upon an application to a judge in chambers, the court
may discharge liis rule with costs: Duke of Brunswick v. Sloman, 5 C. B. 218.

If the jiidi^e to whom an ajiplication bo made, having in the matter before him
concurrent jurisdiction with the full court, refuse tiie order ap]ilied for, an apjteal

ns a general rule will lie to the full court : see Chapman v. Kiny el al, 4 I), it L. 31 1 ;

Tryyin v. Lnix^t'ord, 10 M. ,t W. 55r> ; Stokes v. Griisell, 23 L. J. C. P. 141 ; s. c.

14 C. B. G78. An aiiplication may be made to a judge in chambers to rescind his

own order: Shnw ct id v. Nickerson, 7 U.C. (i.B. 541. If he refuse, no appeal can
then be made to the full court : Thompson et al v. Becke, 4 Q.B. 759. One judge may
rescind the order of another judge even on the same material that was before the
tirst judge, but whether the second judge will do bo or not must always be a question

for himself, arcordin-jr to the nature of the fact : Demill v. Eastcrbrook, 10 U. C. L.J.

240. A judge in ciiamhers has the sanie jurisdiction in respect of the costs of a

summons as the court wiioni he represents has over the costs of a rule : Doe d.

I'rescotl V. Boe, 9 Bing. 104; Jn re Bridge and Wright, 2 A. «t E, 48 ; Sheriff y.
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Grttlfy, I H. «t W. :)S8 ; Davy v Drown. 1 Bing. X. C. 460; Hii#on v. Korlhorp,

i Dowl. !'.('. 411. Tlie prnclirf foninTly wii« otIicrwUc: «ct> Spieerrlal v. ToA/,

2C. «t.'. 1»'>'>
; lifaJv. Lte, 2 H. «i: Ad. 4rri. The jml^je who ninkt-H nn onlcr may,

5f «o ,|iaj.<.«<'<|. (ix tl)<« nmntint of rv>«»ii • C'ollinM v. ,4ron. 4 lUnir. N,<'. 'i.1.1. Ami

luty of III' .1

;l ill ill. t

r<< t<« no int)<>xiblc rule as
'

>1

lie; but tlic imrty iiiuitt m Ivc imrty niuitt m 1

i L. C.C.r. 4ly. Twu Vcarwilliitt II Ju rt liUit ,!.• Sprimjer, 13 L. C. C. I'. 4ly. Twu )car«
Jh nn luii frriih'n ft til v. llradUv. <* <-. H. 72'^$, Four (iTni-* uiirea-

. 11. Co. V.
> • r- •

2

Ix'foro n« »,

l

I

'"'

II llic tirnl «l«y ol ilic next toriu. >

19CM'. U.C. iVrt. If nn ortJer ni ;

• •i»l," tin; cijiiil cannot presuino tlint it is incorrtcl. A l'>"ly

niDVo tluj onrt to ('••t nniijc nn •>nliT ina<l«! with his own con-

It th- w iN •' l(v mnsiiit" wiTi' iiiiir rlc«l, then nii|>ru-«ti<in

il.l Jm« mmlo to tl..- ili.l-.- t.. -t III,. ..:.l. r . v. HV< 1 I). A- L. 412.
• •' '•• ' I - » • . .. 1 . . .

..,..• .1... . . :„

o

-
.

-^- ^' "
.

M-
«fc \S . 8lO. 1 ill' court cannot lake notice ol a consent on a Hiimnion!), iiniesH fol-

lowed in duo time by an order drawn up ami served : Wood v. Harding, 3 t'. B.

tf68. And ijenerally an order is o£no force till servetl : see Jielchrr rt al v. (Sood-

tred, A V. H, 47'2. If a pnrty lie by for an unreo-Honable time af\or an order has
ifter that ord<r ha-s been made a rule of court, he

it aside : Clfinrnt v. Wtartr, ,"? M. «t t». fM'>. /"
'

'

' iiiadi- at clininber>* in A '
''

' •'d

:i in Novrliil.cr, the
|

1.-

, »5 W. \\. :,-il. A ; 1

^ In-fore him. a j'

IT. Kep. IJ";
-

1 made a r I

liieh III., jti

n
•'.

"iX L .1. <l U hV n. ; iiK \
note« fluTf*.'. Whcrt' < io

at' -.1

l>on n motion to rvwiod

tlic nii'Ucaliuu should alw.iys bo made in ch.uubcra; CW v. TuUnJi, UlJowI.
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P. C. 47 ; J/inton v. Stevm.'t, 4 Dowl. P. C. 283 ; Bn^. Clinm. Pr. 06. If the party

npiilyinq; bo dissutisficil with tlio docision of tho jiKlife and nn npponi to the full

court be inteiidcfl, the motion sliouhl be ninde ns eurly as possible dnrin-j tho fol-

lowing term : Bee Sni/drs v.Concanai, r> M. tfc W. 30; Collin* ct al v. Johnson, IG C.Il.

588. When notice of intention to move necessary: see Dnugall v. Mwlenn, l)rn.

Uep. "30; Ferric v. Tantnthill, Ih. 340. If the rjuestion before the jud^e in chan)-

bers bo whether the application to set aside process for irrcf^ularity is made in

surticient time, it i^ a fiuestiou for his discretion and it would seem that the court

will not review his decision; see TiiJman v. Wood, 4 A. <t E. 1011. The court

will very seldom entertain an a]>peal against the decision of a judge in chambers,

declininjT to give effect to a motion for irregularity : Gilmour ct al v. WHkoh ct nl.

.5 IT. C. Q. B. ir)4. Semhlc, although the judge himself might entertain the appli-

cation a second time, yet he is not bound to do so upon a mere irregularity: Jli.

pir Robinson, C. J. A judge in chambers has authority to oi>en again au order

granted bv himself, or even to rescind it before it has been carried into etTeet.

upon his discovering that he has made it inadvertently, or th.it he has been sur-

jiriscd into making it by an}- perversion or concealment of facts : Sftawctalv.

Xirf^enion. and UiUrxpic el al v. Xickersoi, 7 U. C. Q. B. 543, per Robinson, C. J.

The motion should be either that the writ be set aside or amended at the cost^ of

the plaintiff. All such applications, whether to the court or a judge, should bo

promptly made, as a general rule, within the time allowed by the writ for

appearance: TiUuffV. IMgnon, 13 M. A W. 638; Ti/lcrv. Green, 3 Dowl. P. C.43l»;

Ucrhert V. Dark;,A Dowl! 1'. C. 726 ; L'dimrdt v. Collins. 5 Dowl. P. C. 227 ; I>>t>:.^

V. Skerlork. 7 Dowl. P. C. 530 ; C/iild v. Marsh, 3 M. it \V. 433. It must be borne

in mind, when reft-rring to Knglish authorities, that the time limited for appear-

ance in ordinary c.ises used to be. there as here, only rlijlit days. It is now ten

days in both countries. Cases therefore, under the old practice deciding that

applications made eight, nine, or ten days after knowledge of the irregularity weie

loo late, cannot be received as j)o.sitive authority under the new jtractice. By
rule of court. " It is ordered that no applicotien to set aside process or proceedings

for irregularity shall he allowed unless made within a reasonable time, nor if the

p;irty apjilving has taken a fresh step after the knowledge of the irregularity:"

II. (». pr. lo6. This rule must not be rigidly construed as opplying to per.sons in

<Iose custody : Jinrrji v. KfUs, 2 V . C. (^B. 383, P. C. ]>cr lingerman, J. Sid nn.

" We cannot admit the argument advanced on behalf of the defendant, that be-

cause she is a prisoner, f-he is entitled to greater favor than any other person:"

Claridi/e v. Mch'ruzie, 2 Dowl. N. S. 8H8, per Tindal, C. J.

1.
" ReaKonnlde time," as applied to tlic scttintf anide of mesne process—five days

reasonable: Firleii v. Jiallctt, 2 Dowl. P. C. 708. Six days reasonable: Smith v.

I'cnnell, 2 Dowl. 1'. C. ri.')4. Twenty-three days not so: Fownrs v. Sto/ces, 4 Dowl.

P. C. 12.'i. From 4th .lune till following M.T. too late: I^wisy. Davison, 3 Dowl.

P. C. 272. Arrest 2Sth August, ai>i)rnation f.th November following, too late

;

/'./»Av>- v. Bai/ln/, 5 D. <t L. 2'.'f.. The time begins to run from the time when
the jmrty comjilaining had the menns of knoirledje, though in fact he did not knotn'

of the irregularity till afterwanls : Iawis v. Jjavison, 1 C Al. »t 11. 655; iSei/monr

v. ^f'^ddor, 1 L. M. A- P. 543.

2. " Fresh stej" after knoirledrje of the iircffularili/ as applied to process—Too lalo

lifter appearance : Fox ct al v. Mviie,/, 1 B. «t P. 250 ; Ihtnpni/ v. Kenninri. 2 Chit.

2.;0 ; SCO also Steele v. Morgan, 8 D.'tt 11. 450. Too late after justification of bail:

J->ncs V. Price, \ Kast. 81. Too late after bail jierfeeled : Chapman v. Snow, 1 B.

A- P. 132. Ynr this inirposo the athdavit to hold to bail is part of the process:

1/' Art/ent V. r/r<i;i/, otherwi.'se 7\ii/lor, 1 East. 330. I

The following have been held "to be " fresh steps" so as to estop defendant|

objecting to previous irreirularities. An undertaking to appear: Anon. 1 Chit.

129; Ho'liday v. litres, 3 Bing. N. C. 541. Payment of part of debt and costs:

Mondai/ V. Sear, 11 F'rice, 122. Adminsion of "the debt with a request for time:

Jiawcs'v. Knight, 1 Bing. 132. Demand of declaration not a fresh step: Hodgson
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upon Buch terms as to iho Court or Judt'c neemn fit. (jr)

11» Vic. 0.43, 8. :}7.

'10- (j/) If any one of the forms ul S\ iit.-; ul >uni!i:

the Funiis (A) respectively Xc«. 1, 'A and 4, liai by m:

or inadverteoco been 8ub.stituted for cither of the others, (.

such njislake or inadvertence shall not be an objection to the

Writ or any other proceeding in such action, (<i) but npf>n an

I

-o sovcrai »t<'p<«, he thereby waives nil |irfvi<>in irre^jularities

J/..S. i:. .t 11 :

Htate nil Ihe ii
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ex parte npplioatittn to a Ju'ljrc, (A) wlu'fher before or after

an application to set asi<le the Writ or any proceedinf; there-

on, and whether the s:nnc or notice thereof has been served

or not, the Writ may be aniendod by such Judge without

costs, (r) 10 Vic. c. 43, 8. 38.

a; I •• .TJO. (<0 Every Attorney who8o namn is endorsed on any

ii .n.i,,p...i Writ issued for the coninienccnient of any action, (r) shall,

t..i ,;,r.'
' on demand in writing mndc by or on behalf of any I)efen-

Mi.' 1 1! ..n't, dant, (/) declare forthwith wh«ihcr such Writ has been

pi , !; -; issued by him or with his iiuthniify or privity, and if he

..i.i.iv.i.'
answers in the ;ifl"iiiu;itivc, (y) then he ^hall also, in case the

Court or a Judjie so directs, declare in writinjr within a time

to be limited by such Court or Jud^i', the profes-Mon or occu-

pation and place of abode of the rinintiff, (Ji) on paio of

i>rJor obtained by plnintiff nllowinj; hiin i.. pi... . u as if p.-i ' —rvico had
l.oi-n ctTocto.l : Jl.'ixkrih v. Unnmhuj, 21 L.J.(^H. 2.'>."i. IJiit i y of tins

rnactincnt. tJio court, it sorms, liiis llie powir to onlcr all iit"? to be

iimdc nt'ct'ssar^- for (Ivtorminiii^ tho rt'nl cjueslion in confrovcr«v beiween the par-

ties : 6fi> st'clioii 222 of this act, iiud Conimh ft al v. Ilwkin, 1 tl. «t D. 602.

(6) This is an cnnblin!;^ clause, and it is tlie plaintilf wlio is to avail himself of

it : see Ilivtketh v. FUmming, 24 L. J. (i. H. 2.').'j, j>*r (.'olcridge, J.

('•) Tho difference between tliis and the precedin;; section (sec. 4S) with respect

).> costs, should be noticed. Ainenduients under this section shall be made with-

out costs. Amendments under the preceding section shall be upon such terms as

to the court or the judge may seem fit.

(</) Taken from Eng. .'^tiit. l.'i it It', Vic. cap. 7r», s. 7. Much resembles repealcil

Stat. 12 Vic. cap. f>.T, .s. ."1, which was a transcript of Eng. Stat. 2 Wm. I\ . cap.

Il'.t, 8. 17. Tho object of this section is to give tlio defendant full information ns

to the place where he may go, in order to settle the action : see Dawr* v. Soli-

tnoimoH, 6 Scott, 5'.»0.

(f) Applies equally to writs of capias and summons: see Gilkon v. Carr, 4 Dowl.

r. C. 018.

( /) No time is mentioned within which the demand must l)o made. It would

b(; clearly too late aOer verdict : sfc //.•• * "• ' ' H Hlac. 534; Shinfflrr

V. h'"/irit.i, Harnes. 12i'). It Hlmuld bo i r the circumstances

which render it neces.sary have come to .

(«;) If the attorney an'^wer in tho affirmative, and defendant insists upon know-

ing the ]>luintiir8 profession, abode. Ac. defendant should take out n Hiinimons

for the purjKjHO. I'laiiititrs attorney is only bound to deliver !»uch particulars in

case the court or a judge nhall so order and direct. In one eno«» nn <>r<l>T was
refusoil where it appeared that the object of tho application ^\.. iT

on n eriininnl charu'e : llnrvm v. I/oller. 7 1>. <t E. :U1'. Rut
a collateral purpose, it may sometimes bo ordered : C<>t \. Dorkm. i-. i.. .\.-. 2.>it.

(/i) A temporary Bbo<lc at a coff"ee house is insiiflieii-nt. defendant entitled to

nsk for a better r< -idenee; // ' ' ,/iA/r, :i Dowl. P. C. 174 : t,'l!fou v. CV»rr,

4 I»o\v|. 1'. (' •1''. If till- iii' von be insiilbeient. a suminoii- should be

taken out for better particul... , v. Huwt. 2 1). A L. 4«o. If the informa-

tion be false, the parties who give it arc puninhable for contempt : 76. In a caso
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bcioz eailty of n cuotciupt uf the Court from trhich rticli

\\'\ iikI if »uch A"
r\ I ! <I by hitn <>r

uthnrity or privity, oil procvcdings upon Uic fuinic shall W
-! . ' iiiid no furtliiT yr ' '1 l»c taken lhi'r...ii

l.'iv.' ..r ih- (' .111: /) 10 Vic. c- 1 ;.

whers th« p«rticiilAn wpr« (nIm. an applioation lo fttay th«

U, 1. o

No I* '

(it'.oriK". rrrii\ 1-.! in-! rm li.nii liv nl.tliT il;i!< .1 nt " Tlri.1i.or

»n t;.,.,. .,..... ii ,-.1.-11 i_ .i...^« •• .*..

U JL Ai/^o, H\tfUM • U. 4 At. ;>4«. uvl«tf

.
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Al TKAltANCi:.

'"t •31. (Ic) Tho Defendant inny appear (/) at any time befoir

Jud;;njcnt, (m) and if" he appears after tho time specified

.1,1 either in the Writ of Summons or in tho warnin«» indorsed

ou any Writ of Capias served on him, or in any rule or order

(/•) Taken tr\nn Enir. Stat. 15 Ji 16 Vic. cap. 78, B. 29. Founded upon thf first

report of tho (.'kiiutioii Lnw Commissioners, s»'ction 16. TIjc iinmediiite ol'joct of

the writ is " to ciusi' tlio clefeiuliint to appear," which is done \>y the entry of n

nn'inoriiii'him of appi-nranco witli the proper officer. Tliis memornnduiii was
until liitdy eiitered eitlier by ilcfi-ndnnt liiinself wlien he cliosc to appear, or by
pluintiir for liiin whiii lie m-ijlected to do so. Soiiio persons are of •

' "'it

uii appiaranre is nn untiit-.-miiii; form and " alto<jetluT needless;" but '

i

I>«\v (.'oinmii'sioiiers thought dilferently. They described it as "u .. :il

mode of iiiiimatini; to jijuinliff defendant's intention of resisting the a<'tion."

Wiien, liowi'ver, the time ti.xed by the practice of tlie court for appearance is

allowed by tlefendant to elapse without appearance, it may reasonably dc assumed
that d<'ffndiM)f. n< h<- hns not " intimated his intention," has no intention of resisU

inir iioi^s. In the face of such a ]>resumption an a]>pearancu

l)y : is most undoubtedlj' an " unmeanin:; form." Therefore
tin : nts followintj have, upon ;' i.: .. „f

til'- '
' -i, abolishi'd the latter uioil' i-

call, ,, j.-r statute." Ihit as the pi , . .^ i

the fact thai no appearance has been entered by defendant, and that In

intention of difi-ndinij, may not always be consi»ltiit with tacts, it is j>rovi

this act tliut d< fi ndaiit may. upon certain conditions, "appear ot any time LlJ'oio

jud:;m(iit." I)if«ndant may at any lime come in and watch his rii^hts, without
priiu<!i(e to the plaintiff. Appi-arin-^ before i>lea pleaded, he will '

i y
uilvaiita:,'"' that an appearance would have tjiven if made within t! I

time. It ' '•'• '' .1 -i.d he will be in :;
-'; -•

larity of
;

If dcft-ndant : I

to a writ ^ _
I thereby debari'

..
'

'•'

.•~ee Ui>;rr» v. Uitnt, io K.\. 174. It a plaintiff under the old practice eulcrvd an
u]'pi'arance for defendant it was un!i<'i"<-i:irv for plaintiff afterwords to serve a

Yhis too was held to be the law iu n
limited for np|H-arance and after an
•ntered an oppearance and "'

o

.
('. IS.'). An infant can r

. 781; Lrec/i v. r,, ',/.,,„

And not by

I'.iiiiand of plea Im-I'

< a-i- where the d«

!

.•ippcaranee />,,''
to plainiilf: -

i.y miJir.li.in : J -.:
ill; Junmu V. Lucua, !.'» C. ii. 2S. S. 471
\. .l.iil.Mni, ilvo. .lac. •>4'i; Ftiziinuhl v. VtUiim, 3 Mod. -

. •

I 15. it S. 2.'{". See further J^r» v. Smith, .'> 11. it N. C«2; CWi'i»i* v. lirtMK ^iu

Krror), 5 II. ik N. 700. The ap|>earance must be duly stamped when entered

:

Bank- of Aliihtrc'il V. Harrison, 4 I'rac. U. '.VA 1 ,
prr Draper, C. J.

(/) If d. f. ndnnt opiiear under this section, he will thereby waive IVreffidarities

y. and service, nay, even the total want of a writ. Moreover, in

iiitH hifii«<'lf to the jurisdiction of the court in which he appears,

of action arose: sec Foilxs ft <•' •' V.\. 717;
<> T. It. 'J.').'". The opi>i'iirance i; ut not void

... ^. ..T ,,nr»ion y. J'lickinau, 3 Wils. 43; !>•. .. i.^«,--u, 4 l)owl.

d.i

no I

mov . ...

r. C. 07 7.

ifnt lias been fully sij^ncd. An
iietit is in time, though plointifT

L.J. :J1.
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to proceed a.<t if personal ffcrvice had been cffectod, (») he

fball, after notice of nuch appearance to the I'hiintifT or hU
\" '-'1 v, be in the nudc position a» to pleading* or other

;

: 11^ in the action an if bo had appeared in time ;
('•')

but a i>i fi'i'i.int .iftcT the time nj;

Writ, t'hall uui be ; lo any further time 1 .
,

._ .

for any otiter prooocdini; than if he had appeared within such

/)) Bn<l if the iK!

, ,
- ,' the Writ, and oni:

hill ap(H>anincP, the IMaintifT may pr in case of dod-

ic«. (<y) 10 Vic. cap 43, a. <i-.

r. T\,.rt. ^,, ,n..,-.. ».!• t1... n,.f..r,.1-,-

r motiee, d'e," Where app<>iirtinc<> In <>nt«r(Hl utier do« tln>«

>TiUff nn .t.t be tinjndioMl; ••<' / T\.«1 VC

{:. . >m Koff. Si«i. ]»A U VU, , ..-..-. FbvMM oa Ui« Am
rvport ol Uio CuroaH>o L«w CumniiMiuocr*, mcUod 1 8. TIm object of thb acctioo
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'' '
sun (s) sliall cive an aiMrcss (/) at which all TiIeairui"H aipl

.11
•" '^ ' If

other proceedings not lequiiiii^ pen^onal service may be lelt

mi.ir.it for him, (m) and if such address be not given, the appearan< >

shall not be leecived, («') and if an illusory nr fictitiovi-

nddre.ss be given, the appearance shall be irregular and ni!',

j.i.'Uiii ,1* ho set aside (»c) by the Court or a Judge, (.r) and the riainiifi"

*''••";:'•'* may, by the (^"u•t ..'••T'ld- 1... n.-r,..;.!, .1 »..,.,- ...1 /,/, l.v
*K\\

18 to r<>m|H'l (li'fi'ndnnls a|i|iiniriii:; in pcrnnii u» tjivc l<» i»laiiiiiirij aJioriu-y li,

nnil eorrurt inrorination ns to the address or place nl wliicli all i>ni)er3 not vv*\\\\\

\n^ pi'i-s(»nnl service may be left.

(*) Tliis section njiplics only to cases where defendant iippcnrs in jierson. Tin

form of appearance is (ifiven in tiie following section (sec. 53). A defendant who
appears in jierson is bonnd to know the jiraclice of the court and cannot be

siilfered to e.vcnse himself on the ground of ignorance : see (Jilllinjhinn v. Wu^kitl,

Slct'Iel. 508. He is bound" too by the same rules ns lie would have been had lie

ii])pi;iriil by attorne}-: h'rrn/ v. iifijuolils, A I>owl. I'.C. T-V\. IJut there is nothing

t> I
'••\> lit a tlifendanl who appears in jhtsou nfterwiirds plendin;; by attorney :

s_e ::> jxr V. JfrnjMf d at, 2 0. S. 28".' ; h'trriMun v. ]\'iil!liii/l>oroiif//i, 5 I)owl. 1*. C
604 ; see also U. G. pr. lliO.

(/) The memorandum stating the address toijother with the api>enrance to L.

given to the propi-r oHicer and tiled by him : .•icetinn 5:5. The ni'Mnoranduni of

address to be filed " ns a paper in the cause." " .Such nchlress or phiee to be not

more than two miles from such otKce:" see R. G. pr. 188.

(w) Notice. '-i, orders, and sjenerally all 1

to the writ, in . inay be sutVuienlly serv'

not ]ier«onul : :- .».-.
i'.

.^. A rule «mi for an attaehi... ,.;

this ]irii«tico. The iiddr<-s j^iven by defendant nniy or may not be !

If his rer<idcnce, the service may be made on a servant, and must at :

sliown to have been made upon some person connected with his residence: J'tn/'or

V. WUitirorlh, 1 I)owl. N. S. 6oO. If the ploco of address be not his residence,

then it seems the service miist be made upon some jicrson connected with the

place so named. Service of i>leadin;,'s, notices, suminonses, orders, rules, and

other proceedings, must be made before 7 o'clock r.M., except on Saturday,

when it nnist be nia<le before 3 o'clock r.Ji. : sec 11. ti. pr. 135.

(f) I. e. By the officer whoso dnty otherwise it would be to file it.

(ir) It is important hero to note the distinction between an im ;:iii:ii n v nn.i

a nnlli'iV. The former may be waived by the i-onduet of tiie party, who is enti-

tled to take ndvanta;;e of it, and stands ijood at least till set aside. The hilier is

ineapftbh- of being waived, and has no furee or etlecl whatever. An npiiejuance,

if difertive in the particulars mentixned in this seelion, is declared to Ije an irre-

gtdarity. To set aside an irregularity, the party objecting must apply within a

reastmablc time and before taking any fresh step after knowledge of the irregu-

larity: see U. G. pr. 10i5. See also llerr v. DouylaM, A I'rac. 102.

(z) Court or jntlffe : boo note to to section 48.

(y)
" I'ennillf'l to proewd," Ac. Qn. Does this intenil an opplication to the

coi!--' >• ill.!-.' t'..r 1 1,,. i...r..4«ttry i)ermission? There is nothing to hinder plointiiT

ni" line time to set aside the appearance and to be allow

lo
;

1 {>ointcd out by this section.



.'j3,] mode and form of appearance.

sticking up the prucrvJings in the office fnnii whence the

Writ whfl Bucd out. (*) 19 Vic. c. 43, 8 (W.

•53 (fl) The iii'>«!(« nf ripj^'arancc to cver^ .'•uch Writ ( !

Sutiitiion) under the atiihtiril^' of ihi;* Act, tfhall be by tiling'

with the proper ofHcer in that bvhalt, i6) a lueuioranduin iti

- to the like

(i\ rUintifT in hU ik|>|>iirati<>ii mti^t •)i<>w timt Ihr )
..l.li-...- ,.,• ,,r. n.l.lr. ., ivl,.,!, i, I'l.. ,x ,,- I,, •.!.,-

To prtivi- •

1 iMml. I'.C. tvi.

{A Tiil.ri rr.iii Fii- SiaI 15 k J« Vir rM^ 'i'. h ni. TI.W ..ni. n i» nl-i a

88. ». 2."..

• «. 2. w'i-

\ct. " Hv '' iini to the

A." tl. .irs !„..! •

'• h<"r*» 5lrm nrr' «TtK«?rtnt?n!1v tin* •amr ' Fn^ W«t

. U. If two or ioo apftoar at d
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A. JJ . I'laintifT, a-aiiist C. l)..l

Di'fotulaiit, iir

Dgnin"*! ('. I)., and another

or

a<;ainst C. D., and others.^

( // the Dr/emlant appears in per»on, here give hi$ aJdrcus.) (A
;

JOntcred llie day of . A.D., one thousand

The Defendant, C. D.,

npjiciii-' ill !• f - !;. ' /,

E.F. («) Attniiio) torC. (^y

D. ('/) appcaM fur him.

ei>;ht hundred and (i) lU Vic. c. 43,8. 64.

time by the s.-ime nttonioj', the names of all such defendants may bo inserted in

the one memorandum of appearance : R. G. pr. 2.

((/) If defendant be sued Iiy initials or by his wronjif name he wouhl do well to
njjpiar by his right name : Lomax v. JCilp'ni, 4 D. <fc L. 293. In tlie mari^ln of the
nppcornnce poper it may be slated that he is sued by tlie wronj; name : pee
Iloh»on y. HW»«»r//(, 8 Dowl. P. C. 601 ; Kitchen v. /ioo/j», Jh. 2'.i'2. If he oppcar
by his i-ifl^ht name, then plaintitr may declare aijainst him in such name, mention-
in:;, however, that he was sued by the other thus—" A. IJ., by E. F. his attornoy,
.sues C I)., wlio has been .summoned by the name of G. D. :" see /><x> v. /'

3 T. R. 611. Thus the suit may jtroceed without difficult}'. Cut if di-i

oppear by the wronj; name, plaintitl' may also declare a^^ainst him by tlint ii.u.m

see Clark- v. Jl-ihrr, 1:5 East. 2T.5 ; Stro,u) v. Gn-mr<l. 1 Sulk. 8; Ciiit* Ardi. 12e.l.

221). Also sec </««/./ V. Ji.irtun, 3 Taunt, fto-l ; U'i//(.j;;i« v. Jiri/aul. 5 M. tt \V. 1 17.

If the mistaken name be iJcm sonati* there will be no irregularit}', thus—Law-
ranco for Lawrfnco: ]VeU v. Laicrence, 1 C. <b il. 8i)6.

(r) The name of the attorney nnist bo piven : see ]Vtirren v. Lovf. 7 Dowl. I'.C.

''•02. .\nd defendant cannot appear by more than one attorney: see Wllliamn v.

W'i/'liiiiin, 10 .M. «t \V. 178, /x-r Abinijer, (.'. B. But such an appearance would be
on irre;,ndarity only, and not a nullity : lb.

(/) An appearance by a person who is not an attorney of the court, does not,
it seems, entitle the opposite party to sipn judu^mcnt but only to move to «et
osi.ie i)rocee(iinics: wv Jiia/ri/ v. 77<o»i/«wi, 4 Tyr. 955. And when an attorney
without authority appeared, and defiMuiunt had not received ony notice of tlie

writ, the .service of tlie writ and all sub.'seiiuent nroceedinirs were set a«idc: Wright
il at V. JIuU, 2 rruc. U. 20.

{[)) An ni)pcarancc thus worded—" In Q. B., Thomas Worren. plnintiff. ;

(Jeori^e Love, defendant, attorney, a]ipears for ," was held i

nullity: Warren v. Love, 7 DowL I*. C. 6j2 ; see Codrinnton v. CurUicis, 9 L'owi.
r. I'. 968.

(A) As to appearances in i>crson, see precedinf; section and notes thereto.

(i^ Tlii-i M:ink it is presumed must be filled in as of the date of entry. The
EiiL' is to the etTcct that the appearance must " be dated on the <lay of
the M -reof:" section 31. These words have not been copied by our
les^.-tliituic ; but their omission cannot be of much importance. A dlank is left

by the hj;^islaturo in the form here jjiven for some dote which the oi)pearanre is

to bear. Il eannnl be any other than the day of the date of filing. The ofli.-er

who tiles an appearance is b<>und to mark ujwn it the day upon which it was tiled

with •""•- !' N' • •• ' Supi)o«inp the assumption '- '
.

.i i
. f

an iv
. f, it follows that no npp' I

MM"'. I ml enter au nipptaraiice. li;i.
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I

•I 1. (j) In no caM shall it bo necessary fur tho riaintifT ^

onicr aa appearance fur the Di-fcodant. 19 Vic. c 4'-''

^,,1. . in caao of non-appearance by the Defendant when'

the Writ of Summons has been indorsed in the »peoinI for::i

rcinbefure prondcd, (m) and in case tho Plaiutifl* files tl>

(tmrnd it and tint enter a

L». <k'L »M.

<t .1 I -. A- 1

1

II tsaoed K

lire uicici^ tui;iuluU\i- in Xh-,.

t. 4 i'rae. It. u I, />rr iiraptr. C.J. Thecoortn
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'" ^^'"1 Writ of Summons, and an aiEdavit of personal service there-

'• of, (n) or in case of service on a corporation, files an affidavit

of service in the manner in this Act authorized for service on

corporations, or files a rule of Court, or a Judge's Order for

leave to proceed under the provisions of this Act, (o) such

Plaintiff may at once sign final judgment in the form (A),

judfc'uivut. No. 7, for any sum not exceeding the sum indorsed on the

AVvit, together with interest to the date of the judgment, and

costs to be taxed in the ordinary way, (7?) and no proceeding

a pluintiflf to enter nn appearance per statute wilhont the usual nffidavit nml the

iliij' of indorsement of service upon tlie writ, although defendant ndmilled tiic

receipt of the copy of writ left at liis dwelliinj-liouse : JiiisiicH v. lA»oe, 2 Dowl.
N. 8. 23:; ; but see .l,«i/on v. Grcnthcml, 2 Dowl. N. S. 547; Rolfc v. Pufjet, 1 li C.

Kop. 78, per Wiglilnian, J. An appearance entered by plaintiflF for an infant

defendant lias been held to be a ground of error : Slcphenn v. Lownden, 3 D. «fc L.

20.); JiDiicx V. Axwcll, 11 Jur. 502.

(7i) This provision is in a manner a substitution for the old form of appcnrancc

per statute. And it has been held that in order to entitle a jdaintiff to enter an
appearance per statute actual personal service of the writ was necessary '• see

(rot/[/s V. iMril fjinititir/foircr, 1 l3. tfc L. 099 ; and C/iristmas wEichc, 6 D. it L. 156.

The affidavit need not, it seems, now more than formerly show the manner of

service. Deponent if positive may in general terms swear that he " personally

served defendant witii a true copy of the annexed writ of aummous."

(o) This rule or order to bo obtained pursuant to section Ifi. An application

to rescind the order when obtained may be supported bj' affidavits contradicting

those upon which the order was obtained. Tiiis too without an affidavit of merits

:

see Hall v. Sml»on, 9 Ex. 238.

{p) "At once to sif^n final judgment." PlaintifT, it would appear, is not bound
to delay signing judgment until a copy of the oriler lias been brought to defendant's

notice : Hull v. Srohoti, 9 K.v. 2:{8, ]>er Tarke, 15. This, if a correct opinion, is

ill strict conformity with tlie old practice. A jilaintilf wlio had entered an a|i[>ear-

nnce for defendant was not bound to take much further notice of him in the

subsequent proceedings. Judgment signed where defeiulant lias not appeared
without filing an affidavit of jiersonal .service or obtaining a judge's order to be

allowed to proceed, would be, it is apprehended, utterly void: see Imhc v. ^fc•

I)o]iell, II. T. 7 Wm. IV. MS. R. «jk II. Dig. " Appearance." 4 ; Nicholv. JfcKelm/,

E. T. 2 Vic. ^fS. II. & II. Dig. same title, 6 ; Huher/x v. Spun; 3 Dowl. P. C. n.-.'l,

urd. (jit. See WalHon v. I)o\r, :, Dowl. V. C. 584 ; Wltliatns v. Slra/ian, 1 N. R. :5U'.».

IjuI held that a defendant who ])leaded a i)lea which was a nullity, was not in a

position to move afterwards to set aside inlci'loeutory judgment, upon tlie ground
that there was no ajipearance entered : Jircwxtcr v. iJavti, 11. T. 2 Vic. MS. R. it

II. Dig. "Appearance," 5. Qu. AVhetlier plaintiff is prevented from signing judg-

ment when a defendant has in fact appeared but entered his a[)pearance after the

time limited by the writ? see Jior/a's v. llnut, 10 Ex. 474. It is improper to sign

judgment for a sum including interest, when the interest is not duo upon a con-

tract ex]«ressed or implied: sec lioJicni/y. Lures, 10 Ex. ri67. The only exception

to this rule appears to be an action upon a bill of exchange or proniissory note,

in which action plaintiff ma}' in his sjiecial indorsement claim interest as a matter

of course: ///. 10 Ex. t'i74, /)</• Pollock, C.R. The court after judgment signed will

not presume that the claim for interest indorsed upon the writ is made without
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in Error or Appeal hhall lie on any such Judfrriient ; (q) and E«rc«jtiun.

the IMaititifT inaj^ nt the cxj»ira»ion of oi^ht days from the last

day for appearance and not btforc, issue execution upon such

judgment; (r) but tho Court or a Judjio may, after final

judpnunt, let in llie Dcft-ndant to defend, (») upon an appli- iLf-nimt

cation Mipi><>it(d liv .-:i;i>nii';iii v nfTi'lavit.s ncmuntiru^ fjr the ,!'.''i ..i* f,'i.,i

fmiii(l:ili(.n. If .•such ^v f- tli.'f.n'. it \\;m t !.• .lut y <>t . -kI

»|iii',|i..ii it. Ndt liMviiiir (!<iiii •.... lio will l>f iin|ilii'<llv 1ji 'lo
|

<•... •
'

jf. i„ 1;^ - I .. ,

ni - , < In a.

j,, or

(••" it, waa nul bu iiiiluieitl, or tiiul il vtaa uuk u {>iu{>t;r utM fur

Hj .! : Krrr tl at v. Jioirie, 8 U. C. L. J. 150.

(7)
nnili-i

(7) Tlipso wovils arc not in tlio Enfjlish art. They hnvc reference to appeals

r our Krrtir nnti Appeal net. Con. feint. U. C. cap. \X " Krror" in llio Enjj-

linli act, wiuTc liie wonl in iiiod. has reference to proceedintjrt in error in llio

Kx< li<M"' " <"linn)l)er. Tiiere are in Kn;j;lund three courts of co-onUnnlc jurisciic-

ti. - IVncIi, Common l'lea«, nrnl Exche(|uer. No np|H'al lies iliret;lly

fi 'lie oilier. Hut an appeal may l>e hail from any one of the three to

tl: ' united. Tho two so united form the court known as tbo " Kxchc-

lit is now final, instead of being interlcKutory : ro

;

lion cannot be i!<siied until tiie expiration nf li .»m

til!' l..~i 'l.i\ As to comjxitation of the ''
>p,

9l)owl. r. (' ht (lays incltuie Sunday, w !ier

1)11. '" ' • •
. 1 c!:i <n:n'- <i:i\ ^ iir tho la^t of such eiLjht dil\ •

. /. ' .;,/,...,.•/'»,

It 1(" the last of "ihc li^^ht ilay.s be Sun<hiy, plainfifT will bo cntiiKd lo

J. ,11 1,11 ihi' r..ll(,« in ' ilnv Miiiiil.iv- /6. y>rr Martin, II, Win-re the

w: . and was servi-d on llth Feb-

rr xpiretl on lUlh rtlmin'-y frv_'ht

cV 1 by llie Lii';li.-li act, ten by ours) and

f V, plninlitT tli'-n dooiroiid tn iiuiu>« oxcrnii"

<in nn<l therefore Irregular: Ktrr tl al r.

• '

.'-1-^'. --., ^'.J.

Tlio Dummnna was iwrrcil on Hint TVcimibor. and by it the dcfendaot wmi told

•th

ililchcixll 82 L. J. C. r. N.SJ. 1C8: HW*i . H'roy, I* R. 8 Q- B. 212.
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iion-appoarance and iUv<l.i>iii.» n l.r.ii.... ! i •> t]^,^ »,. .it^

10 Vic. c. 4r>, 8. GO.

(/) The mcaninj; of the expression "disclosSnjf a defence npon th" mpriU" li

l»cen ninc!> (ln<cti!'««Ml in the KnsrliHli Court «»f Kxrliequpr. It ^ •• I*nrk'.>.

II., nii.J rintt. B. (VttWock, C. li., /irtttnutf. nml Miirtin. It., iliot nn

ordinury " nflMnvit of iiktU.s" wns n Jill!'"

rinrjtini v. J.f<tkf, 11 Kx. o(l|. IJllt ill ii

111-'-''' • V inu.'<t bliow SDinc fnrt.-. ..,..,. ..,.,,,. ;

.1; 't ul V. Wliihti, 4 C.IJ. N.S. rt."i:i ; see u

t I.4S; /V»ri/ V. /nir/<M, 1 t'hnin. 11. lt>

V .-lion is of course only nfccsjsary when the -n nTju-

! II.ill V. ScotUon, 9 Kx. 2^8. ycr Pnrko, R 1 ncd irre

. iiuist bo pointod out: Thr Llrhnhni'l. <(v., Juurt vn Jl. Co. v. J)'inunack.

I . It. 213, Tlic ordinary aHidnvit must express flint defendant lian a ijood

.; I/' upon the merits : X'nir v. /«'Mr«. 3 Dowl. P. C. 052 ; Jf
'

'

" * ' " ' I'l,

1 riiaiii. It. rt. An nffiihivit th.it tlio dufeiKhuit hn.s n •;ooi', ni: i'i>

<i:i till* merits, without words appIyiiitT it to the piirticulnr .. ; j Ijo

i:i-ii;!i-u>iit: TaU v. JM/i'lJ. '.i Dowl. I'. C. 218; Uromlei/ v. Grrii>h, 1 D. * L. 7rt8 ;

]: i.rci- V. Kemp, 1 Dowl, I*. C. 2S2 ; J'tif/e v. South, 7 Dowl. 1*. f. 112; f'rwubff v.

y„»"<. .'i Dowl. I'. C. rn'.tj. It is not .sufHcicnt to say that dr; 'Vea the

<! t'liilnnt hn« " n d'-f-'iioo <>ii tlie merit!*," h<« should «nv " n : :" Km-
Vhero i

" "i :i.

nttornev, ! u
.... 1 ..:, :. ,,_

..I.d

- - •
.

><f

'/>»/ V. tJfri.%h. I D. «i: L 708. An ntl. 'ur

. in wlii"!! hr- ««•';-.• tliat he hud tli ,: of

I 1 '. II advised by cuuii-il tint In li.id u ;;" t.l

il.'fi I:' • !•! ' i-i held to bn insiittirii^nt : A'(/jiA v. .SVin

.' '
' :i\ It if .S\V'

' ' ' '''''
I!

had tilc :

• wiili its tiieriln: Jim .'. (', .'i."i7 ;

/..v. 1 Chiim. Km. .ittortvy

ni, W IuTl: IIk' '
'

llll-

: Dowl. r. C. li r.

" ' . no L. .1. M-

1 15. a.r. 2V y:
..I lM,rll< • - ... . .

.'. V.

nf, 4 Dowl. 1*. C. 112; Vavaiticr v. .), i ' ^ S. TJO. Alh-

in rcplj' ought not to bo received; / <, II Kx. 3o4,

1 ick, C. R, nnil IMntt, B. ; 2 Chit. Anli. 12 idii. H»2. But thia is amia-

iiot nn inflexible rule: W'iUon v. The Muu<rlj»tl Council nf Vnrl //oyx.

. Q. B. 40.V The defendant inu.tt not on!

,

''.<to-

iiuit for the nonappc'ftrnnee. Sliowins a i «r-

• •• •' • • • '•• ' .led

7 ; A'.vnn

• .; iipplica-

^ny the co»t«

. _. , . _ cretion of the

! t )
I
.iv tlie amount claimed iato court to abide the event: see

: M. tt'W. 647.
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•S6. (ii) Id com of tuch non-app«araoc« wbcro the Writ ***,f '^^
of Huuiiuons has not heco indorsed in the flpccial form herein-

befuro provided, and in com the I'laintifT die* the Writ of

SumtuoDs, and an affida? it of pcniond acrviee thereof, or io

ea5e of service on a corporation, fiU:» an afHdavit of service in

the manner in thi« Act authorised for itorvicc on corporations,

or files the Writ of Sutnuions and a .)ud;;o'H Order fur leavo

tr) prric'i'l tin !. r f!i
[

- f thi-t Act, (p) such I'laintifT DccUniioo

may tile a dccUraUau ,. . .„ . ...cd with a notice to plead io

ci;;ht dajt, (x) and ia default of a Pica roajr si(*n judgment Ni^iac

\<y '!• f iiill at the expiration of the lime to plead ao jo.
^""'****'-

<! r-.l 1^) 19 Vic. c. 43, a. 01.

'l>«00BBflX>'

;,. . ..^««,8Ex. ;-.. *..._ .. •/ ..

(») 8«a aaetioiu M, 17, am] not«« tli«r«la.

T'1. a. 28. Fottodcd a;

:i l!i. Not retroaper
C. L i. 12.

I.. J. Is:

ILO. |>r.

: , % J'

1 to b« unDo<x*Mary.

5
Ui.

'} w ri^uvu «ii.u(^u( «r<v notice
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Ezooutiiiii.

Costi.

At what

#57. (0 In case the cause of action inontiuiied in the

declaration is for any of the claims which might have been

inserted in the sjiccial indorsement on the Writ of Sum-

monH, (<» ) and in the event of no pleal)eing Gled and served,

the Judgment shall be Gnal, and execution may issue fur an

amount not exceeding the amount indorsed on the Writ of

Summons with interest and costs; (b) but in such case the

riainiiff shall not be entitled to more costs than if lie had

made such special indorsement and signed judgment upon

non-appearance, (c) 19 Vic. c. 4."J, s. 01.

5S. {d) All the proceedings which are mentioned in any

tiiii.' r.rt.iin "Writ of Summons or Capias, or notice or warning thereto or

iu:iy 1k' thereon, issued, made or iiiven by authority of this Act, may,

finiiiiiit .lo (in default of a Defendant 8 appearance or putting in special

bail) be had and taken at the expiration of ten days from the

service or execution thereof, (') whatever day the last of such

ten days may be and whether in term or vacation
; (/) but if

iiuiy-iay*. the last of the ten days be Sunday, Christmas Day or Good

Friday, then the following day, or the following Monday

(z) Taken from Enir. Stat. 1.") it IG Vic. cap. 76, s. 28. Founded upon iLe first

report of the Couiuiou Law Conmiissioners, eection 15.

(a) As to which sec scctioQ 15 and notes thereto.

(h) "Anel coals." This docs not mean costs indorsed on tlie writ, but costs of

the cause to be taxed by tlie uin.-<tcr.

(c) This is a penalty npon phiintifTs attorney for noglectlnj; sneciolly to indorse

the writ in cases in which tlic same ought to be done. It is riglit to observe that

the proviso alh)wing deftnihint to come in and defend (to be found in section 5.'))

has not been repeated in the section under conbidc-ration.

('/) Taken from Eng. Stat. 15 i 16 Vic. cap. 76. s. 32. Substantially the same
as former Trov. Stat. 12 Vic. cap. 63, s. 20, wjjich was adopted from Eng. St4»t.

2 Wm. IV. cap. 39, ss. 11 and 10.

(f) Defendant is by the writ commanded to appear " witliin ten days" aflor

Bcrviee, " inclusive of the day of sueii service" (Sch. A. No. 1). As to the com-

putation of time SCO Fano v. Cokcn, 1 11. IJ. 9. The proceedings are proepectivi

Jliujhes cl al V. Luinlet/ cl al, 4 El. <k B. 358.

(/) Formerly writs of first process were made returnable in term. In some
ca.scs no proceedings could be elfectually hod on a writ of summons returnable

within four days of tlic end of any term until llie beginning of the ensuing t«rra.

Great and unrieeessary delay was thereby created. To remcd}' it Stat. 2 Wm.
IV. cap. 39, s. 1 1 (wliich was precisely the same os the above provision) was
passed.

I
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when ('hristinafl Day falLi on a Salurdnj, shall be coniiidcrcd

u iho lu«t of such ten days, (rj) 19 Vic. a 43, ». 05.

tJO. (A) If such Wiit be Horvcd or executed on any *

betwecii ihc fir«t day of July and the twcnty-fin't il >_

AuguHt, special bail way bo put in by the Defendant on bail-

:i1o I : - . mcc may 1 ' 1 by ibc Defcii !:iiil

(11
J

I .
" u : , at the o\ I Huch ten '!ny«

\S) Vic. 0. 43, 8. «,:,

CO. (/) In any action 1 •- .

danU when the Writ of i^uL.

special form hereinbefore provided, (Jc) if one or more of such

P ' '

'

I and another or others of them d >

^
!

ly hi:;n Juti^mcnt airjinst such ]>

dant or Dvicndants only ax hare not appeared, (7) and before

1
I _

ivninst the other Defendant or Defendants, mny

11 upon such Judgment, in whieh ca.He he shall

be taken to have abandoned his action against the Defendant

or Defendants who have appeared ; (m) or the IMaintifT may,

before such execution, declare ogainst such Defendant or

) T1 Ill rnli* wan (litTiTcnt Fur iiiiiiiv iiiirit'i^rx tin* retam day of tho wHt
.1 U. Ul. 9. Tho pro

> Taken from Eng. SUt 13 <fc 16 Vic. cap. 70, s. 32.

>^1 utay \>v pul lu or au a|>|H.-«rAii<.u 4ihU>r«U

O > 1- -t l« Vic. cap, 7«. *. 3S.

it) ! r ,.^,

Jtidgiiirnt w signed for default of appoM-A
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Defendants as have appeared, elating by way of suggestion

the Judgment obtained against the other Defendant or Defen-

dants wlio have not appeared, in vrhieh case the Judgment so

obtained againtit the Defendant or Defendants who liave not

appeared, shall operate and take efl'cct in like manner as a

Judgment by default obtained before the commeneement of

this Act against one or more of several Defendants in an

action of debt, (h) 19 Vic. c. 43, s. CG.

ns if lu' had ohtnined a verdict: see section 55. It isi?qunlly clear that jilninliff

alj.indoiiiiig his action against some dclcudanta will be required to pay them
their costs.

('i) If idaintifT. instead of proceeding under the first part of this section as

pointed out in the j)revious note, elect to proceed under this latter part of the

section, his judujinent ohtained against defendants who have not appeared, will

be in effect interlocutory rather tlian final. What may be the result? This
section only applies to cases where tlie writ is s|)ecially indorsed. The writ

can onl}- be so indorsed when the action is brought upon a contract express or

implied: section l.'i. The contract whether express or in)plied, is taken to be
entire, and plaintilf proceeding upon it ai^ainst nil the defendants must as n rule

recover a;;ainst all or none : Aforgan v. EdwarJn dal, 6 Taunt. IJ'JS. If he fail upon
the j)Iea of one he loses the benefit that he might otherwise derive under the hrst

part of this enactment ajjainst defendants who have not apjieared : Ih. l?esides, ho
may be held to lose all rii^ht to costs of the cause: lb. And having sis^ned jud^j-

nient aijainst one or more of several defendants, he is not in a ])osition at the trial

to ask for a nonsuit ; n verdict must, if any one defendant succeed on his plea to

the action, Ik- "jiven to all the defendants : Jlnnnay v. Smith et nl, W T.R. Ct>2 ; WcUer
v. Goii(<m ft III, 1 Unrr. S.'iS ; Ifurriit v. lintterleij et al, Cow|>. 483 ; Std qu. see Murpfii/

V. Doulan ft a'., 5 B. A ('. 178 ; Stuait v. liofjfrs et al, 4 M. «t W. 649; Conwmc'ial
Jiiinkv. Iliiphfs el al. 4 I'.C.ti.H. 1(>7. The rule as rejjards nonsuit would be ditfe-

rent if one of several defendants was in fact imablo to contract {i.e. an infant, mar-
ried woman, idiot, Ac.^ In this case it would be absurd for any purpose to hoid

that the contract was joirit and entiie: see Jlui/le v. HVW-t rl al, 21 Ij.-h t^.I?. -02.

Then plaintiff has just this choice, either to be satisfieil with hisjud[fment aj;ainst

such defendants as Imvo not appeared, or if dissatisfied therewith to j>roceed

against all the defendants, including those who have appeared, and run the risk

of losinsf whatever advantages he has stained by his judgment : see Eliot v. Afurpan,

7 C «t 1*. 3.14, per Coleridtje, J. It woidd seem that even after a declaration

under the latter part of this section if ]>lainti(r repent of his course he may. uinler

section C8 of this act, apph* at any time before trial to strike out the names of all

defendants e.xce|>tin:; tiiose who tlid not appear, and a^jainst whom he lias siijned

jud^^'fnent. lie mav then issue execution willi as mucli effect as if he had, in the
tirr*l instance elected to abandon his suit against all defendants who had appeared.

Indeed the late cases have gone further. In one case where in an action upon
contract a^jain.'tt two defendants, A. and B., of whom the former Buffered judg-
ment by difault, and the latter jdeaded " never indebted," and at the trial it

appeared that .\., aijainst whom jmli^ment by default was signed, was not at oil

liable, while H. who pleaded was solely liable. The judge, upon ai)plication,

allowfd A.'s naTne to be struck out of the record and directe«l a verdict against

defendant B. The court confirmed the decision of the jud;rc : (rrrnns v. Ihnn-

frirn ft al, 4 Kl. <k B. S.M. If the name of o defendant against whoni judgment by
default is signed be struck out, the judgment is also thereby struck out: Jb. 802,

jier Campbell, C. J.



8. 01 ]
HERVICE OF PAPERS. 69

01. The service of nil papen nnd proceedings 8uh«o<jocnt y":

to iho fcrvice of iho Writ, }*h:ill b«» made ufn>ii the Di-P •

or his Attorney, according to the c9taMij»hcd practice, >

ppccinl provinion in otherwise made in this act, (o) and if tic

Am .y of either pJirly d<) not reside or h«ve not n duly

:iiii!i • /.d aj^enl {p) re»idinj» in the county wherein the

actiiin h;i.s been oomtDenccd, then service may he made upon

the Aiiorncy wherever he resides, or upon his du!y authorized |Mi|«n, Ac

af;erit in Toronto, (q) or if 8uch Attorney have no duly

authorized anient there, then service may be made by leavin((

f the papers ft»r him (r) in ihcofBcc where the action

.liicncct), marked on lhooul,'>idc as copies left for hut-h

Aitornej. (a) 19 Vic. c. 43, s 9.

Iltmnhlon Hair. HuJmm. I rrar. R. ISO. nnrna. J., speakinir of Um
' •' T • " - • ' • - '- '-- • - - ' ' U

V, • • • and it in \i

\i- lii-t nnpori upon tho p
7 rt*ttir." iSiii li 1^ |.r<M-i««-ly tin- cfirtrtiiicnt of tic

rt of this iifctiim. «?* ft|'|plit<l to lilli.T |mrty,*l' >

liM not a duly authorized a^onl within thu county id \\hi< !i the

airnccd.
• • . * »

1

o iip|Hiiiit ai;i-iitM I'll'

!'.itt 1^ r. _-ir h tV,

in which '



70 THE COMMON LAW PROCEDURE ACT, [SS. 62, G3.

Misnomer
not to be
pleaded in

abatement,
but to be
amended at
costs of
jilaiiitirt" nit-

on Judge's
summons.

MISNOMER AND JOINDER OF PARTIES TO ACTIONS.

69. (0 No plea in abatement for misnoraer shall be

allowed in any personal action, but in cases of misnoraer, the

Defendant nia}^ upon a Judge's summons founded on an affi-

davit of the right name, cause the declaration to be amended

at the costs of the Plaintiff', by inserting the right namej (u)

and in case such summons be discharged, the Judge may

order the party applying therefor, to pay the costs of the

application, (y) 7 Wm. IV. c. 3, s. 8.

63. (to) The Court or a Judge may at any time before

out costs, intimated that upon a proper application they would make the attorney
pay them : Ih. Service of a notice of assessment on an attorney who had been
in the habit of accepting service for defendant, good : Rntledr/e v. Thompaon,
1 Prac. R. 275. Wliere declaration was served before it was filed, defendant, who
allowed interlocutory judgment to be signed and notice of assessment given, was
held to be too late to object: Proctor v. Yonvg, II. T. 4 Vic. MS. R. & II. Digest,
" Irregularity," 15. Service of a notice of assessment by throwing it over defen-

dant's fence to defendant's son, who refused to have anj-thing to do with it, irre-

gular: JfcGuitiv. Benjamin, 1 Cham. R. 142. If one of two defendants appear
by attorney, it is irregular to serve papers for both on that attorney : Huff v.

McLean, et al, 5 0. S. ti9. Notice of action—Proof of service by bailiff: Gardener
V. BurwcU, Tay. U.C. R. 64 ; Byrnes v. Wild et al, 7 U.C. Q.B. 104. Notice of trial

—time of service: see section 201. Summons for attachment on sheriff—]n'oof of
service : Hilton et al v. Macdoncll et al, 1 Cham. R. 207. Contradictory affidavits :

Harper v. Branton, 1 Prac. R. 267. Services of all rules, orders, and notices,

must be made before seven o'clock at night: R. G. pr. 135.

(t) Taken from our old statute 7 Wm. IV. cap. 3, s. 8, which was substantially
the same as Eng. Stat. 3 <fe 4 Wm. IV. cap. 42, s. 11.

(?<) If either plaintiff or defendant be mi.snamed defendants cour-se, is as directed
here to apply to amend tiie declaration of plaintiff's costs: see Littdxui/ v. Wells,

3 Bing. N. C. 777; Bnsh v. Kcnvedtj, 7 Dowl. P. C. 199; Murphy v. Bunt et al,

2 U. C. Q. B. 284. And the ajtplication ought to be made within the time allowed
for pleading : Kitchen v. Brooks, 5 M. & W. 522.

{v) "May order," <tc. The costs are entirely in the discretion of the judge:
see Con. Stat. U. C. cap. 2, s. 18, sub-s 2.

{w) The following sections are founded upon the first report of the Common
Law Commissioners, section 19, and will be found in efiect to conduce largely to
the administration of substantial justice. To understand completely the nature
of the changes made in the law, it will be proper to state shortly "the old law.
This may be done almost in the words of the Commissioners.

First. As to actions ex contractu. The omissioji of a party as plaintiff who
ought to be joined or the joinder of a party who ought not to be joined was fatal

:

Bee Jones v. Smith, 1 Ex. 831 ; Acfado v. Forbes et at, 14 Moore, P. C. 160; Chanler
V. Leese et al, 4 M. &, W. 295. So the joinder of a person as defendant who ought
not to be joined was likewise fatal : see Rohson v. Doyle et al, 3 El. & B. 396 ; Wickens
V. Steel, 2 C. B. N.S. 488. Whilst the omission of a party as defendant who ought
to be joined could only be taken advantage of by a plea in abatement: Rice v.

Shute, 5 Burr. 2013; Crcllin v. Calvert, 14 M. & W. 11; Joll et al v. C'urzon,
4 C. B. 249.
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the trial of a cause, (x^ order that any person or persons not Court mny,

joined as Plaintiff or Plaintiffd in such cause, shall be so (vik.-s, onier

. . , , ..,,.., liny party

joined, or that any person or persons originally joined as iiiitj..in.<ia8

PlaintifFor Plaintiffs shall be struck out from such cause, (a) tou'so '

if it appears to such Court or Judge that injustice will not be auy'i'iarty

Second. As to actions ex delicto. The joinder of a party who oufjlit not to be a

plaiiilif v/aa fatal; whilst the omis.fio7i of a party who ought to be a co-plaintiff

could only be taken advantage of by a plea in abatement : see Addison v.Orereiid,

6 T. K. 766; Broadbeut \. Ledward, 11 A. <fc E. 2U9 ; Phillips ei al v. ClafjgeU,

10 M. & W. 102. In such actions the joinder of persons who were not liable as

defeud<ints only entitled liiorn to an acquittal : see Govetty. liadnidffe et al, 3 East,

62 ; Breiherlon el al v. M oo</, 3 B. dt li. 54 ; Pozzi v. S/iipton ct al, 8 A. A E. 963
;

Morrow V. Belcher et al,A B. <t C. lOi. And the omixxion of persons jointly liable

was of no consequence : see SuUon v. Clarke, 6 Taunt. 29 ; Rigina v. Brown, 7 El.

«t B. 757.

So far as the law is here stated with respect to the joinder of parties it still

remains ; but the consequences of mistake or error are not so disastrous as here

described. The proper parties to sue or be sued in an action either of contract

or of tort must, as heretofore, be determined upon by the jiarticular circumstances

of the case and the due application of the existing laws that regulate the joinder

of t)arties to an action. But if plnintift's attorney mistake the number of ])artie9

to be joined either as jilairitiff or tlefendant, the consequences of his mistake will

now be less likely to be fatal than formerly : see Beihnrjlinm ct nl v. Cl'irkc, 1 B.

A S. 332. Powers of amendment to be exercised in a liberal spirit: sec Purrij v.

Fnirhnrnt et al, 2 C. M. <t II. l'.U>, /)<•>• Alderson, B. ; Saiimburi/v. Matthews. 4 M «fe

W. 347. per Parke. B. ; Wnnl v. Pearnon. 5 M. <fe W. 18, /)cr Parke, B. ; Kvnns v.

Fri/er, 10 A. «t E. fi 15, jier Williams, J. ; Pacific Steam Navigation Co. v. Lewix, IG il.

<fe "\V. 19-2. per Pollock. C. B. ; Smith v. Kndiceldcn, 2 M <t'G. 503, /)rr Tindal, C. J.,

will go far to render substantial justice paramount to mere technicaliiy, and so

advance the remed\' in a maimer co-extensive at least with the mischief intended

to be prevented. Statutes giving the power of amendment are most salutary

remedial statutes, and ought to receive a liberal or at all events a fair construc-

tion: trrciircuv. Ifunifrirx el 'il, l El. ik B. 852, pfr Campbell, (', J, The »(o/i joinder

or wix-joinder of plainlitls or defendants in any civil action may be remedied

upon proper apjilicatioii to the court or a judge, to be made eillier before trial or

at the trial, vmdcr the provisions of the enactment which here follows. If the

amendment be either granted or refused at nisi prin.t, the party dissatisfied with

the decision of the judge, cannot, it seems, appeal to the court in banc, or apply
to that court for a review of the judge's decision, under section 222 of this act

:

see h'obsnn V. I)<>t/le el a/, 3 El. & B 305. The only remedy in Buch case for an
amendment thought to be improperly made or refused is to apply to the full court

for a new trial.

The section under consideration is adopted from Eng. Stat. 15 «t 16 Vic. cap.

70, 8. 34. It applies to the »/o» joinder or »ii.< joinder of pltiintiffx in actions both
upon contract and for tort. Theamendnunt. if desirable, must be applied for and
made before trial

(j) Court or jntlge : see note ir to section 4.s. Amendment at the trial ma}- be
made under and pursuant to section G5.

(i) Sne Collinx V. J'dinson, 16 C. B. 58S. Does not authorize the striking out
of all plaiatilT^i and substituting entirely new plaintiffd : Iljbituon v. Bctl, 9 (J. C.

C. r. 21.
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{"^^''''Ti'fi
^^^^ ^y f'uch amendment, ( l>) and that the person or persons

8tru.-k out. tQ be added as aforesaid, consent either in person or by writ-

ing under his or their hands to be eo joined, (r) or that the

person or persons to be struck out as aforesaid, were origi-

nally introduced without his or their consent, or that such

person or persons consent in manner aforesaid to be struck

out
J
and the amendment shall be made upon such terms as

to the amendment of the pleadings if any, pohtponement of

the trial, and otherwise, (f/) as the Court or Judge mnking

the amendment thinks proper, (e) ID Vic. c. 43, s. G7.

G4. (g) When any such amendment is nrade, the liability

a.i.ir.i sub- of any rerson or persons added as co-riaiotiiF or co-Plaintiffs
.i.!<-t to tllO

.

siiiii.' liai.i- shall, subject to any terms imposed as aforesaid, be the same

as if such person or persons had been originally joined in the

cause. (/<) 19 Vic. c. 43, s G7.

65. (0 In case it appears in any action at the trial or

as.«essment of damages therein, (J) that there has been a mis-

orii^iual

]>Iuintiirs.

(6) This is ft Tnfjtic cxprei=sir>n and j-ct it is difficult to imnsinc a hotter, or one
more in ki'opin:^ with the sj)irit and intent of the net. It is ineumheiit upon the

judjje to whom npjiiication is made, before accedinfj to the a|)pl;eation, to look

well to tlie circumslanees of the ease as affectinj^ the rights and liabilities of both
parties to the suit: see VoofiC v. Strafford, 13 M. <fe W. 387, per Uolfe, B.

(c) A judi^ment recovered against one of several joint debtors is a good plf-a in

bar in an action against another of theiu on the joiut liability : Kiiij ct al v. lloarc,

13 M. »t W. 494.

('/) The court or judijo has a discretion as to the costs: Wall v. Lyon, 1 ])o\vl.

P. C. 714. And may himself fix the amount of costs : Collins v. Aaron, 6 Dowl.
P. C. 423.

(<•) The court above will rarely interfere with the discretion of a judge exer-

cised in chanjbers in a case within his jurisdiction : see Tmhium v. Woo<l, 4 A. <t

K. loll. Appruntions to the court above for a review of the judije's decision

when allowable should be made during the term next after the decision : see

Orrhirdv. Moxei/, 21 L.J. Kx. 79 n .• Meredith v. O'itteus, 21 L.J. Q.B. 273; Collins

el al V. Johnson, 16 C. B. 588 ; see further note w to section 48.

(f/) Taken from Enfj. Stat. 15 «fe 16 Vic. cap. 76, s. 34.

ill) The object of this provision is for all purposes to give effect to the amend-
ment madf. The amendn:ent when made must be in accordance with the estab-

li.shcd practice as respects parlies to actions: see note w to section l>3.

(<) Taken from Eng. Stat. 15 it 16 Vic. cap. 76, s. 35. This enactment is

intendcfl to apply to cases of now-joinder or »i;V(joinder of plaintiffs. The amend-
ment when uil'iwable is to be made at the trial.

{j ) The njiplirafion should it seems not only be made at the trial, but before

verdict: see liranhier v. .huks'^tt, 8 Dowl. I'. C. 784. And at all events not after

thiit: Co*el>uni v. Wrnrinp, <} Ex. 20": see also Jones v. Ilutchinnon, 10 C. B. 515;
Jxulson V. Dfijfe tt al, 3 El. «t B. 396 ; Wickms v. Steel <t ul, 2 C. B. ^^S. 488.
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joinder of Plaintiff-i, or that some person or persons not joined rr--— i „.

as riiititifi" or IMaintiffs ou-^iht to have been so joined, (k) and

the l».t\iidai)t has not at or before the time of ploadinfr.

given notice in writing that he objects to foch non-joinder.

specifying therein the name or nnmc!4 of such person or per- ,,,^„iu,l«

B«)ii!-, (/) and if it appt-ars to the Court or Judjre or other ^ ,;'"',
,f

officer presiding at the trial, (m) that each misjoinder or

non-j<iiiidor was not fur the purpose of obtaining an undue

advantage, and that injuKlice will not be duue by such amend-

ment, (a) and that the pcrsoD or persons to be added as

aforcHaid, consent eitljcr in person or by writing under his or

their hands to be so j.»incd. or that the person or persons to

be struck out as afore!<aid were originally introduced without

his or their con!«cnt, or that such person or persons onst-nt

in manner aforesaid to be eo struck out. (o) such misjoinder

or non-joinder niny be amendt'd as a variance at the trial or

assessment by such Court or Judge, or otlu-r officer presiding

at the trial or assessment, in like manner as to the mode of

nmcndmcnt and proceedings consequent thereon, or as near

thereto as the circumstances of the case will admit, as in the

case of the amendment of variances in the sections of this

Act, riuiubered two hundred and nixteen to two hundred and

twenty two. (;>) 10 Vic. c. 43, s. G8.

•

(I) See not« w to soctinn 63.

(/) Prurcodingfl in case tliia notice be given, sec section 67.

(m) ». f. Jiiilijo or county jiiiigo or crown counsel acting for and in the absenoe
of the jiiilifR of a««irn.

(w '1.

V. ^»'i..!.4, 1 1 . Ji 1 . .•;4i. Hut no |M)W(>r to strike out nnnu-s of all plninliflTs and

(<" y 'fMj by adding naioc of a partner an pUiDtifT: WiHiatnt
no iM)w«'r to strike out nanu-sof all pi

adil iitw fitkintlfTii l{ul,imt.m T H'h, 9 V. C. C. P. 21.

(/ tnado : Smith r. A'n"'

BBS .nt wn« i»Hi>w<vl i),

""' '• 1,,^.

to l>o inndo, unii*** upon
iliilh'trt. i M. d W. Sir
C"ii-'Tit. I ir;_'. r I .u .

llic <--int ii! .\ . ;

J., in (iiir*i \. /:<-'. :• A it I. rjt. , iko n;*.i n-'irtt v ^
:
" \ d

BrnJ\)€r y. J,tck*x>ii. fi M. «k W. S&S./xr Lord Abin^r, C. 1.
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ixtbility ^Q (r) Every such amendment sliall be made upon such
of IH.TKdll.'l \ y J

^
'

onf.ri.i t.> terms as the Court or Judiro, or other presidins officer by

lilainiiffs. whom tlic amendment is made, thinks proper; (x) and whea

any such amendment has been made, the liability of any

person who has been added as co-Plaintiff shall, subject to

any terms imposed as aforesaid, be the same as if such person

had been originally joined in the action. (/) 19 Vic. c. 43,

8.08.

C57. («) In case such notice has been given, (v) or where

a plea in abatement may be pleaded, in case a plea in abate-

hyTuvlwun- nicnt of non-joinder of a person or persons as co-Plaintiff has
Uant.ornun-

^^^^ plgadcd by the Defendant, (ic) the Plaintiff, before plea

If KU. h
notice- 1ms

(r) Taken from Eng. Stat. 15 <fe 16 Vic. cap. 76, 8. 35.

(.i) With respect to the "terms," it is difficult to lay clown any distinct rule,

ns each case must in some degree depend upon its own circumst«nces; yet it may
be advanced ns a safe proposition, that the court will not allow any additional

expense to be thrown upon the opposite party, b}' reason of any amendment

:

t)mit/i V. lirnntham, 2 M. (t G. 250, /></• Tindal, C.J. The costs of the amendment
must rest in the discretion of the court or the judge to whom application for

amendment is made : sec Tomlinson v. Bollard, 4 C^.B. ti42
; see also I'arkx v. liilge,

1 C. it M. 42".l ; (jiteiit v. Ehns, 5 A. «fe E. 118. The judjie it seems may iiimself

determine the a»iuM>i< of costs: lb. If the court ditlVr from liim ns to the pro-

priety of the nmr)iint, still that will not avail as against his order : Ih. Where
an amendment was allowed at the trial, subject to a motion for a non-suit, the

court held that tiie def^-ndant was entitled to the costs of moving to enter the

snmc, as lliej' were ineich'nt to the amendment : Smith v. Brurtilrain, 9 Dowl. P.C.

480. If the amendment be granted upon payment of costs, tiie jiayment of costa

would it is presumed be a eondilion prce'-di-nt to the amendment: see Levi/ v.

Drew, 5 D. <t L. :J07; O'ore District Muliinl Fire Ju*. Co v. Uf'^Klcr, 10 V. C. L..I.

190; Lavit v. Baker, 14 U. C. C. V. 336; Bre^a v. IJodffson, 4 Prnc. U. 47.

(/) The snmc in effect ns section 64.

(m) Taken from Eng. SUt. 15 A 16 Vic. cap. 76, 8. 36.

(v) i. e. The notice mentioned in section 65.

(ip) A plea in abatement is one which shows some ground for abating or quash-

ing the writ and declaration. It does not contain an answer to the cause of

action, but shows that the plaintiff has committed some inforiunlit;/, and points

out how hi' oiif/ht to have jiroreeihd ; in teehniual language, " gives him n belter writ:"

Smith, Action at Law, lo ed. 81. The ri^'iit of the defendant to plead a plea of abate-

ment, cannot be better explained than by drawing a distinction between jileaa in

bar and pleas in ab'itemmt. Whenever the subject matter of the plea or defence

is that the plaintiff cannot maintain ami action at ami time, whether present or

future, in resfject of tlie supposed cause of action, such defence may be pleaded in

bar. lUit matter which merely defeats the prtmnt proceeding, nnd does not show

that the idMintifT is forever concluded, may in general be pleaded in abatement.

Pleas in abatement are of several kinds, of which non-joinder of a co-plaintiff is

one. It is the only one to which reference is made by the section under c(m-

sideration. It would appear that a plea in abatement of the coverture of defen-
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or r. ]i'i -iti.jn iipun payment of the c<Mh only of and occ.i-

(•iniM.l l.y atucndingr, (r) mny, without any order, amend ih'

writ and other proceedings by adding the name of the pcrnrn

named in such notice or plea in abatement, (>/) and proctt d

in the action without any further appearance, and in case <*f

gQch amendment after plea, tho Defendant may plead de

novo, (z) 19 Vic. c. 43, «. Gl).

08- ('•) In the ease of the joinder of too many Defen-

danta (b) in any action or (r) contract, (</) the Court or a

dnnt. \p n«t • pli»« of " nonjolncler" wUhln the mcanint; of this wrtlnn : Jr,ne$

\ '•'• ''< 3 M. A W. 526. If n %^if«» «u<<-.'«m1 on "ikIi a |ik'». »he ' it

I \' •. II ill \\vr own nanic : \\'>iri!rii v l^.nmi.r Ii.pii^' i",:;7 An to v ,a

'•nly tu iilcaR in bar: M-rti<in Vl.

lit. the hrnt has bi-cn licM to b«
/ \. W'.nmv^a'd. .'i I)mw1. V.C. .'.Sl. But

ilcrfiiilniit (111 tlic< folliiwiii-f Motidav is
•' :

.
• •' '

.it

''" Aim! it nliuiavit inniiliii'K-nl tlic |ilrii mav bo tr<

'> ' '-' M'-r-. '.'IM; ff'rtrrrtt V. H"yprr, 1 l>owl. 1*

V. W Dowl. I*. (

I I>. .i I.. hi»: 1

'-'
I \ •••• 1 ii'- iin;.iin It iiiii-i iM' iii-i'i!r.iN' III the namra of I

I" " / - ^ r.uKrrti. 1 I)owi. I'.C. 6«;{; FUtchtry. I^kmert. 2 l)owl. N

(

f,,..

><• '
.; ***y Willi |i|CMM ill

( -^ry uniirr thi* a* iin
. a, that •

eoawnl in wnting uf tho party to be a<M<Hl. »h<>iit<l {m< nirtt : ar* tC U. pT. d
(r) t'odvr and punniant to acdion 1 17 of thU act («hicb tm).

{,t\ Talcrn from Knj Stal. IS A 1« Vic cap. 7«. •. 87.

( ' - n «a.

(

(•0 Til t rs—naa rMlHrtoJ to artiona on r

Tllvrv i« 1: n of Uto rvuKHiii^n horn <>ni>i't<-.i t.> art
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*f'Vf''"'"
Judpc, (/•) if it appears tlmt injustice will not be done tbcrc-

Uint« by, (/) may, (</) at nny time before trial or assessment of

1 i] .til .
-i, (A) order the name or namcn of one or more of such

1'
: I i:int.s to be struck out, («') and the amendment shall be

made upon much terms as the Court or Judge thinks proper
; (^ i

AnJattrinl. and in cnso it appears at the trial of any action on con-

tract, (/r) that there has been a mis-joinder of Defendant".

tort,"* ; for in snoh notions plaintiff can nt nny time before trial enter n nofte pro
tfijui. If he fail to do so, iK'fi'ii<lnnts siu-d but not lialile, niny notwillistniidiiiic, i>e

ai'(|uittcil at the trial ; but tiie acquittal uf one or more defondniit« in un action of

tort, is not, as in actions of contract, a discharge ot all. See uut« lo tu section C::.

(e) See note w to section 48.

(/) See note b to section 68.

(ff) " May," permissive: Con. Stnt U. C. cap. 2, s. 18, sub-s. 2.

(A) The application may perhaps be made at the trial. liut when deferred till

the trial, the nnu'iidrnent can only be made as a variance. In view of thi*, it is

preferable for |ilaiiititV to make ap|i!ieation nt nn earlier stoge of the cause, and in

doini; so avail himself of the tirst part of this enactment. The right to amend a
mis* joinder after the trial is que8lit)nible : Wickcrm v. Steele et al, 2 (J. B. .N'.S. 488.

It has been ilecided titat one defendant in ejectment is not entitled at the trial to

have his name struck out or. disclaiming all right to possession, in order to be

called as a witness for his eo-defendonts : Groyan v. Adtir tt al, 14 U.C\ (i-B. 479.

Qii. It is not necessary umh-r this section for the party making application before

trial, to tile n consent (•imilar to that mentioned in section 03: sec i/wrri/t v.

JJamVtnn et al, 17 U. C. <l B. 443.

(i) The court for the purpose of saving the Statato of Limitations, allowed a

plaintitfto amend his dcclarution and all subsequent proceedings, by striking out

the nuHK.' of one of two di'fetulatit«, the other beiufj at liberty if so ndvi!*e<l, to

plead the nonjointler in abatement ; and also, if necci.sary, to plead de novo.

This WHS done, aUhou:;h it appeared that an action had been formerly brought
for s<»me portion of the same subject matter, against the same defendants, in

which defendants obtained a ver«lict by reason of the plaintiff bavins: failed t >

establish a joint liability: Coichum v. Wearing tt al, 9 Kx. 2"i7. The court i;i

banc continued the decision, and thoui;ht it reasonable that plaintiff shotdd be

ftllowetl be/ore trial to make the amendment and to try the question whether
lie could establi.'ih a cas(> a:;ainst one defendant alone (taking the risk of a plea

in nbatemenl) althoiii^h he iiiii;ht believe the contra. •! to be a joint one: //».

jter cur. An omendnient similar to the above applied for be/ore triid under the

old practice and before the t\)mmon I>aw I'rocedure Act wos allowed, defen-

dant being at liberty to plead de uot-o: Palmer v. lieale el al, 9 I Jowl. 1". C. 529.

So where the application was made even nfirr n trial nnd a nonsuit : Cranfurd v.

Cock* et al, 6 Kx. 287. Further ns to amendments at trial by striking out names
of co-defendant« : sec Cooper v. Sandrr», I K. «t F. 13.

(j) The costs of course are entirely in the discretion of the court or the jtidg^o

to whom the ap|>lication is made. But it is apprehended that plaintiff will

seldom be allowed to strike out nny defendants except npon payment of costs

:

see t'ottiiurn V. Wear'niri et al, 9 Ex. 2o7 ; see also an important case upon this

point, Jack»on tt al v. Xunn tt al, 4 Q. B. 2o9.

(i) The amendment here intenile<l must if made be made at the trial. It is

not competent for plaintiff, who there refuses it, afterwards to apply for it to the
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^ ' ' '
'

' '
] .-at the trial

i .19 been here-

inbefure directed to be iincndcd. (/) and upon loch terms as

f* '• V ' • -. - • • -uch

- 70.

00- (n) In anj action on contract (o) where the non- ir thr d..o-

j : lur of Boj penon as co 1 t has been pleaded in d^r^dula

at. 3 Kl. «t n r>9«. The ainrndmrnt If U could
I- H.iil.! 1.. n,:i.!.' i.ur-i!.i!.t (.. fx.ri.ii •/_' Kut

ispiinut two <l<>ffn<!«ot«. A. anil D., the latter aaircred
r , .1..,.!. I •......- ;...i..! ...I .. i; 1. ; ,

-.1.

(JIad

uUar

I U it* ofiMVtiaa Id mUom« coamrt. Tlif rraaiiw

I"
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Wpi.vi.<i abatement, ( p) the Plaintiflf iimy, without any order, amend
In nlmlr- i \i y j •

^

•'

iii.nt in the Writ of Summons and tho declaration by adding the
»Uci> OClioll. . , . 1 1 • 1

name of iho person mentioned in such plea in ab;iteiiicnt a? a

joint contractor, (ry) and serve tho amended Writ upon iho

person or persons so named in such plea in abatement, and

proceed apainst the original Defendant or Defendants and the

person so named in such plea in abatement ; (r) but the date

of such amendment («) shall, as between the person so named

in such plea of abatement and the Plaintiff, be considered fur

all purposes as the commencement of the action. (/) 19 Vic.

c. 43, 8. 71.

maintninnblc without referring to some contrnct between the parties and laying u

previous ground of action by siiowing .such contract

(/>) The non-joiiiiliT of a joint contractor as a co-defendant can only bo taken

advantage of by a plea in obateinent : sec note «r to section 63.

(7) The plea iu abatement for non-joinder of a co-dcfendont must give " a better

writ," I. t. state the names and phice^ of residence of parties not joined. It is for

plaintiff then either to amend or to commence a new action against tlie persons

whose nnme^ are so given if in other respects the plea be legal and formal. He
may either amend under this section, or he may drop Ids action and e«>mmenco

a new one under the old practice. A jilninlilf upon a plea of abatement for non-

joinder of a co-defendant may enter a cixgetur breve without any order ol.

for the |»urpose. This he is allowed to do without at the time paying an\

Bee (,'i'fii/till V ' ' '. 12 Mod. II.'); Alffn v. J/axn/, Barnes. 120; 7Va . . / '/i

V. Pftl-, 1 .Str. ' H.r jiarly is entitled to costs on a j'lea in abatement,

and it was e\ . . .^i.it plaintiff was not entitled to ask for them on setting

aside sniii n pha for irregularity : J'oole v. J'eiiihrei/rt ux. 1 Dowl. I'.C. 61)3. S<d. ij'

sec \\'/iitf V. (lasviiiijuf, «j 1). it L. 225. But the costs of the amendments if n^
'

paid at the time of the amendment, will abide the event of the action. The pnn
lice 08 t.'; allowing nmendnu-nts of writs by adding fresh i>arties when then- i« \\'<

plea in abati-ment is unstttled in I'ngland. The (Queen's Hi-neh and Kx< :

differ, the fornier permitting the amendment, the latter refii-ing it. In a

ehnmiicrs, the practice of the tiueen's lieiich was held to be of doubtful pri'i., 1. »

,

and tin- jmlge in chambers inslcitd of allowing the amendment, referred the appli

cant to the full court: UiUon v. Varlty tt al, '11 L. T. Uep. 234.

(r) The conscqucDco as to costs, Ac, may bo ascertained upon reference ti-

BcctioD 71.

(«) Qu. In what manner is the date of the amemlment to be proved if disputed ?

There is no provision for a record of the amen<iment to be kept l)y the clerk of

process or otlier odicer. Power is given to plaintitf to amend his writ without

ony ordir. It is not stated that it shall be necessary to reseal the writ. It is

simply enacted that plaintiff " may" amend the summons by adding the name of

the jitTson named in the jdea of abatement. It is not enacted either that tho

nmendiii' tit A\M be made by the projter ofhcer, or that the pr(rcijtf upon which

the writ i--ii' <1 shall be amended by such oflieer. A rule of court i-^ needed to

supply III" •.! oiniHsions. I'os.iibly in the absence of a rule upon the subject it

may be Inld that the amended declaration will be tho best if not the only reliable

index to ' the ihito of the aujendment."

(/) This provision i" manifestly necessary for the protection of whatever rights

defendants newly joined may be possessed. " Kot having had any knowledge of pre-



8. TU.J ><).s .iMi.M'Mt "t Joi.NT OnLIGOR OR CONTRACTOn

TO. (m) In any aL-tion ]:
'

:iny j<iint oMi. r

or cuiitrnctur, the aciiuu .xhai; nor the I'laiiit ::

be required to amend (w) on account of any other joint

obli;^ur or coritr * t having I 'a Defendant, (j-)

UllI»^•^ the par! . 4 fluch ii : yi/) avers ia hi*

pica that »uch joint obligor or contractor (:) ia living (a)

wttbio the lioiitA of Upper Canada, (b) and atates the

alulr (Ull

: lie

»» r.

11 .L r . . J 1

.

ly a r<M>i.aclnicnt of StaU 50 Ci<>o. III. rap. 2S, », 1.

' on a |>I<>A

• 1* in «"\ .

writ
.'Kill ji.i'fi \ />),.• ., II Si iV 4> . i»>i ,

n . ; 1.17 \ y-i Amg<M,

K

'
•'»n.

( ' I ' r non-jnlndcr of a co^ofpndant matt be full. clMtr and

M . •«« hmiatU tt ai v. Lmmd, li M. A W. old, ftcr i'arkr. li.

of " no
iV. 62«.

'"" * •"• •• •«. • nl«i of " nonjolodor" wllhla ll>«

I MA W

lauuU m;. ;/i^ v. UJU«<4^ a Lk>«L i'Ak U. CrW^ V.

pro^

,..^.. „,-^. ;..v .-vv V. .... ,.,«• it
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pUco of bU residence, (r) nor unless an affidavit of the

ftppenr thnt some of the joint contrnctors arc without the jnrUdictlon of the court:

Mih'iii'i/il V. Sc,./t. M. T. :{ Vii-. -IAS. K. <k 11. Dii,'. Altnttin.-nt. 6; uplield in Cor-

bitt V. Calvin ft <«/. I U. C. t^. H. Vl'i. It was remarkeil by Robinson, C. J., in the

latter cnsi', that a tlofcndnnt under such circumstunccs is not to bo un<iornto'>(l by
his j)loa as pleading tiie nonjoinder of tlic persons without tlie jurisdiction : lb.

The pica in Cn!<in v. Vi)ok el al, u]>held by the court, waa to tlie effect that thfl

Bupposfd pri)iui>ts were made jointly by defendant with ono Hiram Cook and
one Timothy 11. Dunn—tlial Cook was living; and resident within the jurisdictioo

of the court—and tliiit l)unn al tlie time the action was broujjht was and still \a

a resident of Lower Canada, out of the jurisdiction of the court. See a similar

pica and outhorities cited in support of it in note a to Xt-irlon ft id v. Stewart, 4 I).

^ L. 8".i. Hut in Knijlund the law contlicta with that laid down by our courta

upon this point, thou;;h the statute law in each country is much alike. In tho

first place, it has been held in Eny;land thit in tho case of joint contractors, where
one is out of the jurisdiction of the court, the contract thereby becomes jcjint and
several: see Henry v. GolJne;/, 15 M. «t W. 497, /xr Alderson, IJ. In the second

ploce, as a scijuence to this rensoninij, it has been held that no plea in abatement
can be ]>ut upon tiic record for non-joinder of co-contractors where some at the

time of plea pleaded are wilhr)Ut the jurisiliction of the court : J>ll ft al v. C'irzon,

4 C. n. '24SI
; see also M,ii/f>ur>/ v. Mmlie, 5 C. li. 283 ; 8. c. 5 1). ifc L. 'i'.t'i. These

cases beinjj more recent than ours, may have the effect of shaking the authority

of ours, at least to some extent. To apply ourselves to tlio rcosoninj; of the Eng-
lish cases we find it said by Williams, J., in Joll ct al v. Vurzon, 4 C.R 249, "that
tho Kn^. .Stat. 3 «t 4 \Vm. IV. cap. 42, s. 8, which requires the plea to state that

tho co-contractor, the non-joinder of whom is complained of, is resident within the

jurisdiction of the court, onxtn the jiarty of his plea in abatetnent if <«// the co-con-

tractors are not within llie jurisdiction of the court." This was the manner in which
the case waa argued, and is the reasoning upon which tho decision depends.

(r) The place as well as residence must now bo stated in the plea instead of in

the aflidavit as formerly. The plea must state tho tnie place and obode of the
party whose nonjoinder is objected to: .lA'ii//»i«rv v. .Vi«/(>, .'» C.R. 291, /vr Maule,.!.

Whether it does so or not is a matter which formerly mi^ht be controverted and
determined upon motion to set aside the plea : lb. If tho plea be falite, it is

apprehended that it may still bo set aside on motion. But the mooning of the

word " place" itself as used in this act is from ita vagueness, open to muc!i uncer-

tflinty. It is extremely doubtful whether in this province tho like precision must
bo observed as in England. Our 7 Wm. IV. cop. 3, a. 6, ropiired tho place to

bo stated with " convenient certainty." These too are the worils of the Eng. Stat.

8 A 4 Wm. IV. cap. 42, s. 8. What then, is meant by stating a place with con-

venient certainty ? Tho object of the rcfjuirement is luiciiiestionobly that tho

plaintiff may know not only who the co-contractors are, but aho the place of tlieir

residence, in order that he may be enabled to serve process upon them: secVrw-
ton et al V. Stewart, 4 D. A L. 92, ;x-r Wightman, J. Now there can bo no reason

f<ir holding greater preciseness to bo necessary for that purpose un«ler this section

than untler section 12, which requires a writ of summons to be indorsed with tiie

name and " place of abode" of tho attorney suing out the same. In this latter

case it i-* presumed that the street or house will not be recjuisite. Between the
expression •• place of abode" and " place of residence" tli-' < '" no difference.

A case h.is arisen in England under tho sectiim wliidi is to the one
hero nnimlnted, and is worthy of mention. Two deferi'i non-joinder

was pleaded, were stated to bo resident, tho one at " No. 20, Gower Street, Bed-
ford ."Square," the other " High Street, Canterbury." The court on affidavit that

inouiries were mo<le at "these places," nnd that no such persons were there

living, set aside both the plea and affidavit, although the defendant showed that
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troth of such pica bo filed therewith, (r) 19 Vie. c. 43, s. 73.
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Costs of lyf.
( f\ In all cases after a plea in abatement and amend-

such plea in v-' >" ....
i • i f i

abatement, ment, (^) as aforesaid, if it appears upon the trial of the action

that the person or persons so named in such plea in abate-

ment was or were jointly liable with the original Defendant

or Defendants, the original Defendant or Defendants shall be

entitled as against the PlaintifiF to the costs of such plea in

Judgment abatement and amendment; (Ji) but if at such trial it appears

defendants that the Original Defendant or any of the original Defendants

not liable is or are liable, but that one or more of the persons named
espec ive y. .^ ^^^^^ ^^^^ -^ abatement is or are not liable as a contracting

party or parties, the Plaintiff shall nevertheless be entitled to

Judgment against the Defendant or Defendants who appear

to be liable, (t) and every Defendant who is not so liable

shall have Jud2;ment and shall be entitled to his costs as

an indictment for i^erjury. But if an affidavit refer to the " annexed plea," and
the annexed plea is " intitled in the cause," and verba relata videntur in esse, there-

fore it amounts to the same thing as if the affidavit itself were intitled in the

cause, and an indictment for perjury would lie on such an affidavit : Prince et al

V. Nicholson, 5 Taunt. 337, per Heath, J. ; Richards et al v. Setree, 3 Price, 201,

per Thomson, C. B. ; Poole v. Pemhrey et ux. 1 Dowl. P. C. 694. It is usual not-

withstanding and perhaps safer to intitle the affidavit though annexed. But if

the affidavit be intitled at all it must be correctly intitled : Poole v. Pemhrey et

uz, 1 Dowl. P. C. 693 ; Phillips v. Hidchinson et al, 3 Dowl. P. C. 20 ; Clark v.

Martin, Ih. 222 ; Shrimpton v. Carter,^ lb. 648 ; Bland v. Dax, 15 L. J. N.S. Q. B. 1

;

Fletcher v. Lechmere, 2 Dowl. N. S. 848. The affidavit ought to state in the body
of it the place of residence of the party not joined : Petch et al v. Duggan, 1 Cham.
E. 141. Ko reference to a plea annexed will aid an affidavit if otherwise incor-

rectly intitled : Poole v. Pembrey et nx. 1 Dowl. P. C. 693. If the plea be filed

without an affidavit, or with an affidavit so insufficient as to amount to no affida-

vit, plaintiff may treat the plea as a nullity and sign judgment. But it would
seem that an affidavit though sworn before defendant's attorney, is not so far void
as to entitle plaintiff to sign judgment, however warranted he might be in moving
to set the plea aside : Horsfall v. Mattheimnan, 3 M. & S. 153.

(/) Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 39. Substantially the same
as our Stat. 7 Wm. IV. cap. 3, s. 7, which is a transcript of Eng. Stat. 3 <fe 4

Wm. IV. cap. 42, s. 10.

{g) i. e. Under section 69.

{h) Section 69 is silent as to the costs of the amendment. It is presumed tha^

they will, generally, be in abeyance until trial and verdict under this section.

They will abide the event, and as such form part of the costs of the cause.

(?) This provision is intended to prevent the effect of that rule which decides
that a plaintiff in an action of contract failing as to one defendant fails as to all

tlie defendants sued. The joinder of a co-defendant by plaintiff under and in

consequence of a plea of non-joinder by defendant is not so much the act of the
plaintiff as of the original defendant. Therefore it is only reasonable to declare
that plaintiff" shall not be made to suffer from the act of others.
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against the PlaintiflF, (/) but the Plaintiff shall be allowed

such costs, together with the other costs on the plea in abate-

ment and amendmentj as costs in the cause against the

original Defendant or Defendants who so pleaded in abate-

ment the non-joinder of such person
;

(A-) but any such

Defendant who so pleaded in abatement, may, on the trial,

adduce evidence of the liability of the Defendants named by

him in such plea. (/) 19 Vic. c. 43, s. 72.

72. (w) The joint obligation, contract or promise may be joint con-

given in evidence against any one or more of the joint obli- may*be^^'ven

gors or contractors, (?i) and shall have the same force and ^" '^"'^ence

(_; ) It is not declared in what manner defendant shall recover these costs from
plaintiff. Iso doubt it would be proper to proceed by rule and attachment in
case of non-payment. But the point as to whether defendant would be also enti-
tled to an execution as against the plaintiff is not yet decided.

(k) An action was originally brought for a debt against M. alone, who pleaded
the non-joinder of B. & G. The plaintiff amended accordingly, and went on in
his action against the three. M. paid £2.30 into court, and as to the residue
pleaded never indebted. The two others pleaded never indebted. The jurv found
a verdict for M. that only £230 was due, but against B. & G. that they were
jointly indebted with M. to the amount of £212. Upon this state of thino-s the
master allowed M. his costs against the plaintiff, but allowed the plaintiff his costs
against B. & G. His taxation was supported on the first point, but as to the
second it was held that plaintiff was not entitbd to costs against B. <fe G., neither
under the Statute of Gloucester because he was not entitled to damar>-es, nor under
the Statute of Anne as it was not a case of double pleading: Cazneau v. Morrice
et al, 25 L.J. Q.B. 120; see also Bird v. Hir/ginson, 5 A. <fe E. 83 ; and Partridge v.
Gardner, 6 Ex. 621. Plaintiff before paying the costs contemplated by this enact-
ment, would act prudently in having defendant's bill taxed. Then having ob-
tained the master's allocatur of the amount, plaintiff could without difficulty claim
to have that sum allowed upon the taxation of the general costs of the cause.

(l) This provision is intended for the benefit of a defendant who pleads in abate-
ment the nonjoinder of a co-defendant. From the time that he files and serves
his plea he is bound to substantiate it or pay the costs incurred bj- plaintiff in
consequence thereof. To substantiate his plea and so, if possible, prevent costs,

it is only just that defendant should be allowed to prove his allegations. The
allegations are in effect that certain persons not joined are with himself jointly
liable to the plaintiff.

(m) Substantially a re-enactment of Stat. U. C. 59 Geo. IIT. cap. 2.5, s. 2. The
object of the enactment is to carry out the principles involved in the precedin"-
section. If an action be brought against one or more of several joint contractors,
and thei-e be no plea in abatement setting up the non-joinder of the others, the
contract sued upon may, notwithstanding the non-joinder of the other co-contrac-
tors, be given in evidence against such as are made defendants. The practical
effect of this wiU be to allow plaintiff to sue and recover his claim from such co-
contractors as may be within the jurisdiction of the court, without at all endea-
vouring to proceed against those who may be without the jurisdiction.

(n) For well known reasons this section is confined to actions on contract. In
actions for torts the non-joinder of wrong-doers is not attended with the saii.e

results as in actions on contracts. See note d to section 68.
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against any effect fur the recoverv of Judgiment thereon as if it were only
one contrac-

.

tor. the obligation, contract or promise of the Defendant or Defen-

dants actually sued, (o) 19 Vic. c. 43, s. 74.

JOINDER OF CAUSES OF ACTION.

Several TS- (p) Causes of action of whatever kind, provided they

actfoii may be by and against the same parties and in the same rights, (^q')

be joined
^^^ ^^ joined (?•) in the same suit, (s) but this shall not

(o) Formerly it was necessary for a plaintiff suing upon "joint contract," to

proceed against all the contractors, whether within or without the jurisdiction.

Those within the jurisdiction were served with process—those without were pro-

ceeded against to outlawry. The latter proceeding is now in this respect alto-

gether dispensed with ; but it is still necessary if all the joint-contractors be
within the jurisdiction of the court that all be sued : Corbeti v. Calvin, 4 U. C.

Q. B. 123. If there be a non-joinder or mis-joinder of co-contractors, plaintiff

cannot cure his proceedings either by a nolle prosequi or nonsuit as to some of

the defendants. A nonsuit as to some is a nonsuit as to all. If plaintiff abandon
his suit as to some he abandons it as to all : see Commercial Bank v. Hughes ct al,

4 U. C. Q. B. IGT, per Macaulay, J. Contra in actions for tort: see Cleland v.

RMnson et al, 11 U. C. C. P. 416.

{p) Taken from Eng. Stat. 15 &. 16 Vic. cap. "76, s. 41.

(g) And in the same rights. From this it is inferred that a plaintiff has no right
now more than before the passing of this act to join a cause of action accruing
to him in his individual capacity with one accruing to him in a representative
character, as executor, (fee. : see generally Poioley et al v. Neioton, 6 Taunt. 45-3

;AMy V. Ashhy et al, V B. <fe C. 444; Webb et -ux. v. Cowdell, 14 M. * W. 820;
Kitchenman y. Skeel et al, 3 Ex. 49 ; Biqnell v. Uarpur, 4 Ex. '7'73 ; Hawn et al v.

Madden et al, E. T. 2 Vic. MS. R. & H. Dig. " Executor, <fec." ii. 1 ; Walker v.

Court, II. T. 6 Wm. IV. MS. lb. ii. 5 ; Davis v. Davis, T. T. 1 <fe 2 Vic. 2IS. lb.

ii. 6 ;
King et al v. Tliom, 1 T. R. 487 ; Smith v. Barroio, 2 T. R. 476 ; Petrie et

alv. Hannay, 3 T. R. 659; Jennings \. Neivman, 4 T. R. 347: Ord v. Famick,
3 East, 104 ; Henshall t. Roberts et al, 5 East. 150 ; Cowell et uz. v. Waits, 6 East.

405 ; Court v. Partridge et ux, 7 Price, 591.

(»•) May be joined, d'c. This is not comjpulsory upon plaintiff. He is enabled
but not compelled to join in the same suit several causes, <fcc. A plaintiff is not
likely to damage his claim for criminal conversation by adding a claim which
may direct attention to the question whether he is entitled to the price of goods
sold : see Brockbank v. The Whitehaven Junction P. Co. 31 L. J. Ex. 349.

(s) A plaintiff has not heretofore in actions brought by him been confined to

one cause of action. It has always been understood that a declaration may con-
sist of several counts, and that each count may state a separate cause of action.

Thug it has been quite allowable for the first count of a declaration to be on a bill

of exchange, a second on a promissory note, a third on an account stated, ttc.

:

Smith's Action-at-law, 10 ed. 77. Indeed, it has been lately allowed that several
causes of action might be joined in one and the same count. Thus it has been usual
in one count to condense two or more of the following—goods sold, work done,
money lent, money paid, money had and received, etc. : Steph. PI. 7 ed. 326. But
the rule allowing several causes to be joined in the same suit was subject to the ex-
press limitation, that demands only of a similar quality or character, i.e. o/^A^'TOmc
kijid, could be joined: lb. 325. Now the rule has been extended by the abroga-
tion of the limitation, and causes of action of ivhatever kind may be joined, pro-
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extend to replevin or ejectment, (?) or in tbe County Courts subject to

to causes of action which are local and arise in different Coun- ditions.

Tided they be by and against the same parties and in the same rights, (fee. The
amendment made is only as to the joinder of causes of action. It does not affect

the cause or gist of any single action. It neither makes that a cause which was
not one before the act, nor renders that less a cause which has been held to be
one. It does not affect the framing of declarations, except so far that each sepa-

rate cause of action a separate count would seem to be desirable, and for causes

of actiou not ejwsdem generis, separate accounts would seem to be indispensable.

If the counts can be stated shortly, as in the forms given in Schedule B. to this

act, such or similar concise forms should be adopted. In cases where a plaintiff

could or could not before the passing of this act declare on the common counts

for his cause of action, it is apprehended tlie law is still the same: see McKee v.

Huron Dist. Council, 1 U. C. Q.B. 368; 7'ockl y. The Gore Bank, lb. 40; JJcMahon
V. Cofee, lb. 110; Aitkin V. Malcolm, 2 U. C. Q.B. 134; McGvfny. Cayley,

lb. 308 ; Ducat v. Sweeney et al, M. T. 3 Vic. MS. R. & H. Dig. " Money had'and
received," 4; Ross et al v. Tait, H. T. 1 'vVm. IV. MS. lb. "Assumpsit" i. 5 ; Miller

V. Munro, 6 O. S. 166 ; Arm.^tro7ig v. Anderson et al, 4 U. C. Q. B. 113 ; Kttson v.

Short, lb. 220 ; Fisher v. Ferris, 6 U. C. Q. B. 534 ; Chapel v. HicJces, 2 C. <fe M. ^14
;

Spencer v. Parry, 3 A. tt E. 331 ; Baker v. Dewey, 1 B. A C. ^04 ; Amos et al v. Tem-
perley, 8 M. tfe W. 798 ; Paul v. Dod et al, 2 C. B. 800 ; Lamond et al v. Davall, 9

Q.B.'^IOSO; Fewings v. Tisdcd, 1 Ex. 295 ; Middleditch v. Ellis, 2 Ex. 623; Sweeting

V. AspUn, 7 M. &. W. 165; Garrard v. Cottrell, 10 Q. B. 679; Lewis v. Campbell, 8

C. B. 541 ; De Bernardy v. Harding, 8 Ex. 822. "Where there are two counts in a

declaration for distinct causes of action, and substantial damages are given upon
one and nominal damages upon the other, and the damages are entered up gene-

rally on the nisi prius record, parol evidence may be given to explain to what
extent the damages were given on each count: Preston v. Peeke, 31 L.T. Rep. 162.

[t) Replevin and ejectment cannot be joined together, nor can either be joined

with any other form of action. "Where the first count of a declaration was in

replevin and the second in trespass, a summons to strike out the second count
was made absolute with costs : 2'he Great Western R. Co. v. Chadwick, 3 U.C. L.J,

29. The remaining forms of action in common use may be joined. They are

assumpsit, case, covenant, debt, detinue, trespass, and trover. It may not be amiss
to refer to the authorities in which the boundaries between these forms of action

have been defined and preserved. Although no longer necessary to be strictly

observed, yet for many purposes the classifications and distinctions are important
to be kept in view.

Assumpsit and Case—See Ross et al v. Webster, 5 U. C. Q. B. 570 ;
Quin v. School

Trustees, 7 U. C. Q. B. 130 ; Woods v. Finnis et al, 1 Ex. 363 ; Boorman et al v.

Brown, 3 Q. B. 511 ; Coxirtenay v. Earle, 10 C. B. 73.

Assumpsit and Covenant—See Schlencker et al y. Moxey, 3 B. <fe C. 789; Owytine

V. Davy et al, 1 M. & G. 857; FilmerY. Burnby, 2 Scott, N. R. 689.

Assumpsit and Debt—See Beebe v. Secord et al, Tay. U 0. R. 409.

Assumpsit and Trover—See Land et al v. Woodward, 5 U. C. Q. B. 190; Orton v.

Butler, 5 B. & Al. 652.

Case and Debt—See Miles v. Bough, 3 Q. B. 845,

Case and Trespass— See Savignac v. Roome, 6 T. R. 125 ; Reynolds v. Clarke,

1 Str. 634; Turner et al v. Hawkins et al, 1 B. <t P. 472; Martinez et al v. Gerber,

3 M. <fe G. 88 ; Lear v. Caldecott, 4 Q. B. 123 ; Fay v. Prentice ei al, 1 C. B. 828

;

Firmslone et al v. Wheelcy et al, 2 D, <fe L. 203.

Covenant and Debt—See Harrison v. Matthews, 2 Dowl. N". S. 318.

Debt and Detinue—might be joined together even before the C. L. P. Act : see

Smith on Action, 76.

Trover and Detinue—Mockford v. Taylor, 19 C, B. :N'.S. 209.
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ties
;

(/f) and where two or more of the causes of action so

joined in cases in the Superior Courts are local and arise in

different Counties, the venue may be laid in either of such

Counties, (u) 19 Vic. c. 43, s. 75.

Court ma '^^- (^) Either of the Superior Courts or a Judge thereof,

order sepa- qj. ^\^q Judge of a County Court, {iv) may prevent the trial

of different causes of action together, if such trial would be

inexpedient, and in such case any such Court or Judge may

order separate records to be made up and separate trials to be

had
;
(x) but nothing herein contained shall restrict or dimi-

nish the obligation or right of a Plaintiff to include in one

action all or any of the drawers, makers, endorsers, and

acceptors of any Bill of Exchange or Promissory Note, (y)

19 Vic. c. 90, s. 9 ; 19 Vic. c. 43, s. 75.

Cases where ^^' (^^ ^^ ^^^ action brought by a man and his wife on

a husband ^^y cause of actiou (a) accruing personally to the wife, (b) ip

(it) This is necessarily the case owing to the fact that county courts, tliough

having a general jurisdiction to limited amounts in transitory actions, are yet

local courts and as regards locality independent of each other.

(m) See note n to section Y.

(y) Taken from Eng. Stat. 15 & 16 Vic. cap. '76, s. 41.

(w) -See note w to section 48.

(x) See Fereati v. Watlei/, 4 F. F. 1038 ; SherraU v. Webster, 8 L. T. N.S. 254.

(?/) This pi'ovision is new and not to be found in the Eng. Stat, from which the

one here annotated is adopted. It pointedly relates to our Con. Stat. U. C. cap.

42, s. 23, authorizing the holder of a bill or note to sue all parties to it in one

action, notwithstanding their several liability. If several actions should, notwith-

standing this provision, be brought when one only would suffice, costs in one only

shall be taxed : Con. Slat. U. C. cap. 42, s. 35.

(z) Taken from Eng. Stat. 15 A 16 Vic. cap. '76, s. 40. Founded upon the first

report of the Common Law Commissioners, latter part of section 19. The reasons

for the changes there recommended and here carried out are clearly stated. The
report proceeds, " With respect to the joinder of a cause of action arising to a
husband in his own right with one accruing to him in respect of his wife, as the
judgment in the event of his recovering a verdict, and the fund to which the
judgment would be applied, would be the same, we see no objection to permit the
joinder, in order to prevent the necessity of bringing two actions in respect pos-
sibly of a cause of action arising out of the same transaction ; as for instance where
an injury has been done to the wife and the husband by the same wrongful act."

(a) On any cause of action, c&c. It seems that these words are intended to have
a very general operation. "Any cause of action" applies to all causes of action,

whether ex contractu or ex delicto, without distinction.

{h) Accruing personally to the wife, i. e. any cause of action accruing personally

to the wife. These expressions deviate widely from tlie provisions of tlie English

I
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respect of wtich they are necessarily co-Plaintiffs, Cc") the and^-ife are
plaintills.

act, whence our section is taken. The English act is restricted to actions brou"-ht
by husband and wife, "for an injury done to the icife ;" see argument of counsel
in Joh)tso7i et ux. v. Lucas, 1 El. <fe B. 659, in which argument the court appa-
rently acquiesced. In fact the language used in the English act admits of no
doubt. The English section is confined exclusively to actions of tort. Ours
clearly extends to actions on contract as well as tort. The example given by the
Common Law Commissioners (note z ante) seems to favor the restriction 'made
in the English act ; but the course pursued by our legislature is evidently more
in accordance with the spirit of that report.

(c) In respect to which they are necessarily co-p>Iaintiffs. "When and for what causes
must husband and wife be " necessarily co-plaintiffs ?" The law upon this subject
conveniently divides itself into two heads corresponding to the two great divi-

sions of actions under one or other of which every cause of action must be found,
viz., actions upon contract and actions for torts.

Actions npo7i contract. In general the wife cannot join in any action upon a
contract made during marriage for her work and labour, goods sold, or money
lent by her during that time: Bidgood v. Way et ux. 2 W. Bl. 12.36; Buckley v. Col-

lier, 1 Salk. 114 ; Com. Dig. " Baron and Ferae," W. ; Weller et al v. Baker, 2 Wils,

414 ; Chambers v. Donaldson et al, 9 East. 471 ; Murphy v. Bunt et al, 2 U. C. Q. B.

284. For the husband is, in cases not falling within Con. Stat. II. C. cap. 'ZS,

entitled to her earnings, and tliey shall not survive to her but go to the personal
representatives of her husband, and she could have no property in the money lent

or the goods sold : Abbot et ux. v. Blofield, Cro. .Jac. 644 ; Weller et al v. Baker, 2
Wils. 414; Bidgood V. Way et ux. 2 W. Bl. 12.36; Buckley et ux.\. Collier, Cavth.

251 ; Crowhurst et ux. v. Laverack, 8 Ex. 208 ; Dengate etux. v Gardiner, 4 M. & W. 6,

per Abinger, C. B. But when the wife can be considered as the meritorious cause
of action, as if a bond or other contract under seal, or a jDromissory note be made
to her separately or with her husband : Howell v. Maine, 3 Lev. 40.3 ; Aleberry y.

Walby, 1 Str. 229 ; Ankerstein \. Clarke et al, 4 T. R. 616 ; Co. Lit. 351 a ; PhiUis-
kirk et ux. v. Pluckwell, 2 M. & S. 393; Harcourt et al v. Wyman, 3 Ex. 8lV. Or
if she bestow her personal labour or skill, on curing a wound, (fee. : Fountain v.

Smith, 2 Sid. 128 ; Brashfordv. Buckingham et ux. Cro. Jac. 77; Weller etux. v. Baker,
2 Wils. 424; Bac. Abr. "Baron and Feme," K. She may be joined with her hus-

band, or he may sue alone. In general, wherever the cause of action would sur-

vive to the wife, she and her husband ouglit to be joined in the action : see Craters

V. Madeley, 6 M. & W. 423. Where the wife is joined in the action in any of these

cases, the declaration must distinctly declare her interest and show in what res-

pect she is the meritorious cause of action, and there can be no intendment to this

effect: Bidgood v. Way etux. 2 W. Bl. 1236 ; Philliskirk etux. v. Pluckwell, 2 M. &. S.

393 ; Serres et ux. v. i)odd, 2 B. <fc P. N.S. 405 ; Hopkins et ux. v. Logan, 7 Dow). P.C.

360 ; Shuberg et ux. v. Cornwall, M. T. 5 Yic. MS. R. cfe H. Dig. " Arrest of Judg-
ment," 6. But after verdict everj-thing will be intended in support of the decla-

ration : Howe el ux. v. Thompson, M. T. 6 Vic. MS. R. it H. Dig. " Arrest of Judg-
ment," 13. Even since the English Common Law Procedure Act it has been held
that a declaration by husband and wife on an account stated must show that the

account was concerning matters over which the wife had an interest: Johnson et ux.

V. Lucas, 1 El. & B. 659.

Actions for torts. Torts may be either to the person or the property personal

or real of a party. The wife having no legal interest in the person or property
of her husband, cannot in general join with hini in any action for any injury to

them. For injuries to the person or to the personal or real property of the wife

committed before marriage when the cause of action would survive to the wife,

as a general rule she must join in the action : Milner et al v. Milncs et al, 3 T. R.
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husband may add thereto claims in his own right, (d) and

separate actions brought in respect of such chiiius may bo

627 ; Mitckinson r. Tlewson, 7 T. R. 348 ; Com. Dig. " Baron and Feme," V. Torts.

according to their nature may be divided in the manner above mentioned

—

i. Injm-ies to the person of the wife.

ii. " to the personal property of the wife,

iii. " to the real property of the wife.

i. Injuries to the person of the wife. If committed durinri coverture by batter}',

slander, &g., both husband and wife must join: Boggett v. Frier, et al. 11 East, .3m 1

;

Chambers v. Donaldson, 9 East. 471. For words spoken of the wife not actionable

of themselves but which occasion some special damage to the husband, he must

sue alone : Hanoood et ux. v. Hardwick ei ux. 2 Keb. ;^87, pi. 63 ;
Coleman et ux. v.

Harconrt, 1 Lev. 140 ; Russel et ux. v. Come, 1 Salk. 119 ; Baldwin v. Flower, 3 iMod.

120; Selwyn N. P. 12 edn. 345. If loss of special service be the damage alleged,

the wife should not be joined. Whatever might be the nature of the wife's ser-

vice the profits of it would accrue; to the husband: Dengaie et nx. v. Gardiner,

4 M. <fe W. 5.

ii. Bijuries to the personal property of the wife. Wherever the cause of action

had only its inception before the marriage but its completion afterwards, as in

case, of trover before marriage and conversion during marriage, or of rent due

before marriage and a rescue afterwards, husband or wife may join or may sever

in detinue trover or trespass : Bac. Abr. Detinue ; Bui. N. P. 53, 2 Saund. 47 b
;

Blackborn et ux. v. Greaves, 2 Lev. 107 ; Com. Dig. " Baron and Feme," X ;
AyUng

et ux. V. Whicher, 6 A. <Sc E. 259. Where the cause of action has its inception

as well as completion after marriage, the husband must sue alone—the legal

interest in personalty being vested by the marriage in him : Buckley v. Collier,

] Salk. 114; Bidgood v. Way et ux. 2 W. Bl. 1236; Spooner v. Brewster, 2 C.

ct P. 34.

iii. Injuries to real property of wife In real actions for the recovery of the land

of the wife, both husband and wife must join : Odill v. Tyrrell, 1 Bulst. 21 ; Com.
Dig. "Baron and Feme," V; Selwyn's N.P. 12 edn. 344. But under the old form

of ejectment the husband alone might be lessor of the plaintiff: Doe d. Eberts v.

Montrcuil, 6 U.C. Q.B. 515 ; Doe d. Peterson v. Cro7ik, 5 U.C. Q.B. 135. The hus-

band,alone may, it seems, still be plaintiff: Holmes v. Hennegan, 28 L. T. Rep. 25.

So it has been held that an action for damages to the realty though in tlie pos-

session of the wife was properly brought in the name of the husband : Jones v.

Spejue, 1 U. C. Q. B. 367.

{d) Claims in his own right. This is as general and comprehensive an expres-

sion as could well be used. It includes all manner of claims, whether upon con-

tract or for tort. One effect of the enactment will be to do away with the dirH-

culty that presented itself to the court in Dcngate et ux. v. Gardiner, 4 M. & W. 5.

This was an action by husband and wife for slanderous words spoken of the wife.

Special damage was laid for loss of service by the wife in consequence thereof.

The court held that as the rejBults of the service would belong only to the husband
and not to the wife, he only could sue for such special damage. Thus it was
decided in effect that for two causes of action closely united and arising out of

one and the same transaction, two separate actions were necessary, one for the

slander per se, in Avhich action both husband and wife should join ; the other for

the consequence of the slander in loss of service, &c., in which action the husband
ahjjie could sue: see also Bnssell et ux. v. Come, 1 Salk. 119; Com. Dig. Pleader

2, A. 1. Both these or similar causes of action might now be joined in the same
action under the section here annotated : see Hcekle v. Reynolds, 7 C. B. N.S, 114.
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coiLSolidatcd, if the Court or a Judge thinks fit
;

(c) but in

case of the death of either Plaintiff, (/) such suit shall abate

so far only as relates to the causes of action if any, which do

not survive. (;/) 19 Yic. c. 43, s. 76.

LANGUAGE AND FORM OF PLEADINGS IN GENERAL, AND OTHER
PROVISIONS IN RESPECT THERETO, (/i)

(e) Where a husband brought an action for a personal injury to himself -and

his trade by an explosion, and he and his wife brought a separate action for inju-

ries sustained by her resulting from the same explosion, the two actions were
consolidated : Hemstead v. Phcenix Gas Lhfht ct Coke Co. 3 H. <fc C. 745 ; see fur-

ther Morley v. Tlie Midland R. Co. 3 F. F. 901.

(/) I. Contracts. If the Jinshand aurvive, there is a material distinction to be
observed respecting chattels real and choses in action. The husband is entitled to

the chattels real by survivorship and to all rents, &c., accruing during the cover-

ture ; he is also entitled to all chattels given to the wife during co\ erture ia her

own right, though not to her in autre droit. But mere choses in action or contracts

made with the wife before coverture do not survive to the husband, and he must,

to recover the same, sue as administrator of his wife.

If the ivife survive, she is entitled to all chattels real which her husband had in

her right, and which he did not dispose of in his life time, and to arrears of rent,

<fcc., which became due during the coverture upon her antecedent demise, or

upon their joint demise during the coverture to which she assents after his death;

and to all arrears of rent and other choses in action to which she was entitled

before the coverture, and which the husband did not reduce into actual possession.

11. Torts. If the husband survive, he may maintain an action of trespass, <t'C.,

for any injury in resjject to the person or propertj^ of the wife, for which he

might have sued alone during coverture. Thus he might maintain an action after

the wife's death for any battery or personal tort to her, which occasioned him a

particular injury, as the loss of her society and assistance in domestic affairs, or a

pecuniary expense, or for any injury to the land of the wife when living. If the

wife die pending an action by her husband and herself for any tort committed

eitlier before or during coverture and to which action she is a necessary party,

the suit will abate. ^
If the M"/e survive, any action for a tort committed to her personally, orlR) her

goods, or real property before marriage, or to her personal or real property

during coverture, will survive to her.

(g) The above proviso may occasion some difficulty in the taxation of costs.

When the plaintiff or plaintiffs join several causes of action in the same suit, his

or their declaration ought to contain several distinct counts, one at least for each

cause of action. This, in the event of further proceedings, will in all probability

give rise to several distinct issues. Then to apply section 110 of this act, "The
co.sts of any issue eitlier of fact or of law shall follow the finding or judgment on

such issue, and be adjudged to the successful party, whatever may be the result of
the other issue or issues :" see also R. G. pr. 51.

(h) The sections following, from '76 to SO inclusive, aj'e founded upon the first

report of the Common Law Commissioners, section 20, et seq. All these sections

with reference to the time when the act came into force apply to future pleadings

not to past: Pinliom v. Souster, 8 Ex. 144, per Parke, B.

The expressed intention is to simplify " the language and form of pleadings."

What is understood by "pleadings?" In the words of the commissioners—they

are written statements made bj- the plaintiff and defendant of their respective
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Statements 7&. ('•) AH Statements which need not be proved, (j")

uutbe^'^'^ such as the statement of time, {Jc) quantity, quality and

notlfe'^made'^ valuc (/) where these are immaterial, (hi) the statement of

o-rounds of action and defence. The object is to ascertain what are the matters

really in controversy between the parties, so as to avoid all discussion and

inquiry on those which are not so—thus simplifying the matter for the decision

of the judge or jury, and saving the parties unnecessary expense and trouble.

To accomplish this object the plaintiff in the first place is required to state the

facts which constitute his cause of action. The defendant is required to answer,

and in so doing is compelled at his option to take one of the following courses :

—

either he denies the statement of the plaintiff; or confessing it, avoids its effect

by asserting some fresh fact ; or admitting the facts alleged he denies the legal

effect of them as contended for. In the second case, the plaintiff will be under

the like necessity, and will have to reply to the fresh matter of fact alleged by
the defendant, subject to the same rules. In like manner, if necessary, defendant

rejoins ; and so the parties proceed until it is ascertained that there is some fact

asserted by the one side and denied by the other, or that there is some propo-

sition of law affirmed on the one hand and denied on the other. The question so

raised is called an issue in fact or in law, according to its nature.

(0 Taken from Eng. Stat. 15 <fe 16 Vic. cap. 76, s. 49. Founded upon the first

report of the Common Law Commissioners, section 36. The words of the enact-

ment are verbatim the same as those used by the commissioners in their report.

(j) The law recognizes the rule that mere formal allegations need not be
proved. The term "formal allegations" comprises among other matters " all

those averments of place, time, number, value, qimlitv, and the like, which are

inserted in pleadings without being either essentially descriptive of the subject of

the claim or charge, or otherwise rendered material by special circumstances.

{k) Time is seldom material unless when of the essence of the contract : see

Wimslmrst v. Deeley et al, 2 C.B. 253 ; or unless the precise time of the happening
of an event is—with reference to the purpose &r which it is alleged in pleading

—

of the essence of that event: Nash v. Brown, 6 C. B. 584. When time happens
to form a material point in the merits of a case, if a traverse be taken, the tinre

laid is of the substance of the issue and must be strictly proved. In the indebi-

tatus counts, time, though not prefaced by a videlicet, has been held immaterial

:

Soutkty et al V. Jifagan, 10 Ir. L. R. 250. It was a general rule that to all travers-

able facts there should be time and place, though the want of them under certain

circumstances might be cured by the Statutes of Joefails : Ring y. Roxboi-ough,

2 C. (fe J. 423, per Bayley, B. Dates may be assumed to be material upon
demurrer when, if truly stated, they would support the plea demurred to : Ryalls

v. Bramall et al, 5 D. & L. 755, per Parke, B.

(1) Quantity, quality and value, are in general material in actions for goods

and chattels or their value : Bertie v. Fickeriny ct ux. 4 Burr. 2455 ; Holmes v. Hoclff-

son, 8 Moore, 379 ; Scott et al v. Jones, 4 Taunt. 865 ; Phillips v. Jones, in Error, 15 Q.

B. 859. Unless the article in respect of which the party is stated to be indebted

be of some value, there is no consideration for the subsequent promise : Mayor of
Read'mrix. Clarke, 4 B. <fe Al. 271, per cur. Sed qu. see Forms of Pleading in

Schedule E. to this act. Many of these objections could only be raised by special

demurrer, and it is now enacted "that no pleading shall be deemed insufficient

for any defect which could heretofore only be objected to by special demurrer :"

section 123, of this act.

(m) It is only necessary for defendant to state the substance of his cause of

action, whether upon contract or for tort : see forms as to both in Schedule B.,
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losing and finding, and bailment in actions for goods or their

value (rt)— the statements of acts of trespass having been

committed with force and arms and against the peace of our

Lady the Queen (o)—the statement of promises which need

not be proved, as promises in indebitatus counts and mutual

promises to perform agreements, (p) and all statements of a

like kind, (g) shall be omitted. (?•) 19 Yic. c. 43, s. 98.

and also see notes to sections 120, 122. Substantial words when used will include
averments, without the averments commonly stated under a. videlicet. An example
may be given. Plaintiff declared on contract, alle<2;ing tliat defendant agreed to
keep and employ his horses " for a certain space of time then agreed upon between
the plaintiff and defendant, to wit, for the space of one year next ensuing, and to
pay the plaintiff for the use thereof, certain hire and reward in that behalf, to wit,

£.50 a year for each of such horses, payable quarterly." Held that everj- thing
following the vidcUcets miglit be safely rejected and the declaration read as alleg-

ing a contract to hire for a certain time for certain hire and rewai'd : Harris v.

Phillips, 10 C. B. 650 ; see also Ward v. Harris, 2 B. <fe P. 265.

(«) The actions usually brought for goods or their value before Prov. Stat.

14 it 15 Vic. cap. 64, were detinue and trover. The averments of losing and find-

ing in trover have always been considered fictitious and immaterial. So of detinue,
it has been adjudged that the gist of the action is the detainer, and tiiat the bail-

ment is altogether immaterial— in the sense of being traversable. It has been
likened to the allegation of the loss in a count in trover: Clossman v. White, V C.
B. 54, per Wilde, C. J. ; see also Glcdstanc v. Hewitt, 1 C. tfc J. 665 ; Walker v. Jones,

2 C. & M. 672 ; Whitehead v. Harrison, 6 Q. B. 423 ; Mason v. Farnell, 12 M. ttW.
674. The bailment is of course material in actions on contract: see Ross v Hill,

2 C. B. 877.

(o) These averments have been held to be clearly immaterial, that is, not
traversable: see Harvei/ v. Brydries et at, 14 M. & W. 437; s. c. in Error, 1 Ex.
261 ; but see Spear v. Chapman, in Error, 8 Ir. Law Rep. 401.

(/») A promise set forth as a mere inference of law arising upon a liability

stated is not necessary to be proved, and therefore not traversable: see ^fllsson

v. nut et at, 5 U. C. Q.B. 00 ; Bmk B. X. A. v. Jones et at, 7 U. C. Q.B. 166 ; see
also ^fonnlford et al v. Hurton, 2 N.R. 62 ; Wade v. Simeon, 2 C. B. 548 ; but where
the i)romiso of plaintiff is the consideration of a contract, it is material : see
SiitJurl'iiidw Pratt et al, 11 M. & W. 290. In an action against the maker and in-

dorsers of a note, a joiiit and several liability need not, siuce the C. L. P. Act, bo
alleged : Gladstone et al v. Botccher ct at, 4 IT. C. L. J. 20.

(y) Where the declaration was on the common counts for board. <tc., found for

defendant's illegitimate child at defendant's rc(/uest, tiie request was held to bo
immaterial and not traversable: Flahertij v. Mairs, 1 U. C. Q.B. 221. The omis-
sion of a special request, even wlien necessary, has been held to be matter of form
only: MrLcod v. Jackson, 5 0. S. 318. Since tlie C. L. P. Act, a declaration on
an executory contract has been held good, altliougli the contract was not averred
to be under seal, and there was no allegation of mutual promises: Ancil v. Briker,
Chambers, March 10, 1857, Robinson, C. J.

(?•) Shalt be omitted. These words are compulsorj' : Moherly v. Baines, 2 U. C.
L. J. 234. The only penalty is an order of a judge to strike out the unnecessary
averments on the api)lication of the opposite party. Reasoning by analogy, it

may be mentioned tiiat oiu* old rule ^'o. 29 E. T. 5 Vic. ordered "that " every
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Entering, y^. (s) Everv declaration or other pleading (t) shall be
dating iuid ^^ *^

. Tfii p
-i ii

recording entitled of the proper Court, {uj and oi the day or the month
^° ' and year when the same is filed, (?/u) and shall also be entered

on the record made up for trial, and on the Judgment Roll,

under the date of the day of the month and year when the

same i-espectively took place, and without reference to any

other time or date, (v) unless otherwise specially ordered

declaration shall in future commence," &c., and that it was copied from Eng.

R. G. 3 Wm. IV. No. 33, under which it was held that averments made unne-

cessary by that rule might be struck out as surplusage: Alderson v. Johnson,

5 Dowl. P. C. 294 ; see also Dod v. Grant, 4 A. <fe E. 485. Statements which need

not be proved are needless averments, and needless averments may be struck out

on application to the court or a judge: Ward v. Graystoclc, 4 Dowl. P. C. 717.

The application for such a purpose ought to be made by defendant before plea:

Thomas v. Jackson, 2 Bing. 453. An amendment without doubt would be allowed

in every such case under section 222 of this act; but probably only upon payment
of costs: see Lawrence v. Stephens, 3 Dowl. P. C. 777. It is not likely that the

court would set aside a pleading pleaded in conti-avention of this section : see

Bacon v. Ashton, 5 Dowl. P. C. 94. An unnecessary allegation would not now,

it is apprehended, be demurrable : Bodenham el al v. Hill, 7 M. & W. 274 ;
Hart v.

Meyers, 7 U. C. Q. B. 416. In one case since the C. L. P. Act, upon an applica-

tion by defendant to a judge in chambers to strike out superfluous matter in the

declaration, the judge referred the declaration to the master, with instructions to

do so with costs : Patton v. Provincial Ins. Co. 3 U. C. L. J. 113.

(s) Taken from Eng. Stat. 15 & 16 Vic. cap. '76, s. 54. Substantially a re-

enac'.ment of old rule 29 of E. T. 5 Vic, which was copied from Eng. R. G. 1, of

H. T. 4 Wm. IV.: Jervis N. R. 115. The origin of the latter rule is Eng. rule

15 of M. T. 8 Wm. IV.: Jervis N. R. 98.

(t) " Or other pleading "—clearly embraces replication, rejoinder, <fec., but

apparently not a similiter added as of coiu'se by plaintiff for defendant where the

pleading of the latter concludes to the country : see Shackel v. Ranger, 3 M. & W.
4i)9 ; Eddin v. Ward, 8 Dowl. P. C. 725. The similiter when added by plaintiff

for himself has been held to be a pleading, and ought to be intitled : see Middle-

ton V. Hughes, 8 Dowl. P. C. 170. Contra: Blue v. Toronto Gas Co. 1 Cham. R. 7.

The similiter under this act is in efiect a traverse and so a pleading in the cause

:

Bee section 108.

{u) The court must be stated in the body of the pleading—intitling on the back

of it is not sufficient: Ripling v. Watts, 4 Dowl. P. 0. 290.

(?m) Both the day of the month and year must be given. It would be irregular

to omit the words, " in the year of our Lord :

" Holland el al v. Tealdi, 8 Dowl.

P. C. 320. The officer should not receive the pleadings at any place except the

office of the court ; Martin et al v. Smyth et al, 11 Ir. L. Rep. 67.

(v) A pleading dated on a day other than that on which it is filed, is an irregu-

larity only—not a nullity : see Hodson v. Pennell, 4 M. & W. 873. The copy

of a pleading wrongly dated is an irregularity : ComrneTcial Bank v. Boidton,

1 Cham. R. 15. An"d an application may be made to amend: see Ikin v. Plevin

et al, 5 Dowl. P. C. 594 ;
^yhippie v. Manley, 5 Dowl. P. C. 100; Hough v. Bond,

1 M. & W. 314 ; see further Day v. Wright, 5 Ir. L. R. 240 ;
Crotty v. Snagg,

8 Ir. L. R. 8 ; Hinds v. Shannons, 10 Ir. L. R. 458. The irregularity, if not

promptly moved against, may be waived: N.ewnham\. Hanny et al, 5 Dowl.
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by the Court or a Judge, (lo) 19 Vic. c. 43, s. 103.

78. (a;) It shall not be necessary to make profert of any profcrt,

deed or other document mentioned or relied on in any plead- uunecessary.

ing; (y) and, if profert be made, it shall not entitle the oppo-

P. C. 259. A demurrer to a pleading filed on the ground that the pleading was
•Nvronglj^ intitled has been set aside with costs: Neil v. Richardson, 2 Dowl. P.

C. 89. All added plea sliould bear the same date as the original pleas : Short v,

Simpson fit al, L. R. 1 C. P. 2.50 n.

Tlie omission to state the date of a pleading in the issue or record is clearly

such an irregularity as may be moved against. Where, in the issue, the dates
were omitted, but correctly given in the record, held a variance of which the
defendant was entitled to avail himself even after trial: Worthin/jton v. Wigley,

5 Dowl. 209; see also Ball v. Hamlet, 3 Dowl. P. C. 188. And wliere in a writ
of trial, the date was incorrectly given, the court upon application after verdict,

set aside the verdict and subsequent proceedings : Wright v. Ferrers, 5 Dowl. P.

C. 463 ; see White v. Farrar, 2 M. ife W. 288. But any such irregularity may be
waived if defendant appear at the trial and enter upon his defence : Fercival v.

ConneU, 6 Dowl. P. C. tiS; see also Whipple y. Manlei/, 1 M. & W. 432; Farwig
V. Cockcrlon, 3 M. & W. 169. It will make no difference though defendant's
counsel protest against the trial so long as he allow it to proceed : Blissett v.

Tenant, 6 Dowl. P. C. 43G. Defendant slionld apply to have the record amended
at the expense of plaintiff: Whipple v. Mauley, 5 Dowl. P. C 100.

(m') Court or jadge. Relative powers : see note w to section 48.

(x-) Taken from Eng. Stat. 15 cfe 16 Yic. cap. "ze, s. 55. Founded on the first

report of the Common Law Commissioners, section 41. "To prevent needless
length," the commissioners " proposed to do away with profert and oyer." Tiiis

section carries their proposal into effect. When pleadings were oral, a party
founding his claim upon a deed was bound to make profert, that is, to offer to

produce it to the court. Profert when made entitled defendant to demand oyer,
that is, to have the deed read. Thereupon the deed was read aloud by an officer

of the court. When written were substituted for oral pleadings the same forma
were observed, witii this exception, the defendant wlio demanded oyer was enti-

tled to a verbatim copj^ of the deed mentioned in plaintiff's declaration, wiiicii he
(defendant) usually set out at lengtli in liis jilea, and which for the purjioses of
pleading was taken to be part of plaintiff's declaration. Such a proceeding
caused endless prolixity, and in man}' cases useless expense. Hence tlie change
introduced by this act. It maj' be mentioned that the law as to profert extended
only to written instruments under seal: see Smith v. Ycomans, 1 Wms. Saund.
817 ;

Turquand et al v. Heiinet, 1 C. B. 179.

(y) In some cases the omission of jirofcrt without a corresponding substitute

may have the effect of placing a defendant in difficulty. One such case has actu-

ally arisen. An executor suing as such is not bound to produce probate until the
trial of the cause, though formerly bound to make profert of it. As the law now
stands, it might be held that lie is neither bound to ])roduce probate nor to set it

out upon oyer. The consucpieuco would be this. Defendant is sued by a person
who assumes to act as executor for a demand wliicli he is not disposed to dispute.
If he pay the demand to plaintiff, he may be paying money to a ])erson wlio is

really not executor. If he do not pay lie is put to the expense of a suit. The
court in one such case, considering " the pecnliarity of thecase and the anomalous
position in which defeiulaut was placed by an oversiglit of the legislature" in tho
exercise of a common law jurisdiction to prevent the abuse of its process upon
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site party to crave oyer of, or to set out upon oyer, such deed

or other document, (s) 19 Vic. c. 43, s. 104.

But may be 70- («) A party pleading in answer to any pleading in

plea?"
^ which any document is mentioned or referred to, may set out

the whole or any part thereof which is material, (I) and

the matter so set out shall be taken to be part of the pleading

in which it is set out. (c) 19 Vic. c. 43, s. 105.

application of defendant, stayed proceedings until probate should be taken out

and reasonable notice thereof given to defendant: Webb v. Adkins, 14 C. B. 401.

"When a party in pleading sets out partially and relies on a document not under
seal, the court may, since the C. L. P. Act, treat such document as if set out in

extenso and give judgment accordingly : Scgrave v. Barber, 5 Ir. C. L. R. 67
;

Armstrong v. Turqmnd, 9 Ir. C. L. R. 32 ; FHzpatrich v. Pine, 13 Ir. C. L. R. 32.

But this rule only aj^plies to documents of which oyer was demandable before

the C. L. P. Act : lb.

{z) Defendant may notwithstanding, if necessary to support his defence, set

out the agreement sued upon : see Wood v. The Cooper's Miners Co. 14 C. B. 428
;

also Smart v. Hyde, 1 Dowl. N. S. 60 ; Nash v. Breeze, 2 Dowl. N.S. 1015 ; Sievek-

ing ei al v. Button, 3 C. B. 331 ; Heath et al v. Durant, 1 D. & L. 571 ; Sharlandv.
Lie/child, 4 C. B. 521 ; Weedon v. Woodbridge, 18 L. J. Q.B. 158 ; Friar v. Grey et

al, 15 Q. B. 891. But the agreement so set out will be part of defendant's plea

and not of plaintiff's declaration: section 79. Defendant therefore cannot, rely-

ing upon his plea, demur to plaintiff's declaration : see Sim v. Edmands, 1 5 C. B.

240 ; see also 3Iaher v. Purcell, 13 Ir. C. L. R. 133.

(a) Taken from Eng. Stat. 15 & 16 Tie. cap. 76, s. 56.

(6) Even before this act, the party -who set up a document as a ground of

action was not bound to set out in his pleading more than was material for his

case ; but if the document was an instrument under seal it was necessary for him
to make profert which entitled his adversai-y to demand Oyer. In this way the

whole of the instrument was at length set out upon the record. As both profert

and oyer are abolished, a party adverse to a pleading which mentions and relies

upon any document must, in order to obtain a copy of it, make application for

leave to inspect. If he succeed, he will then be in a position to set out " the

W'hole or any part thereof that may be material " for his defence or action as the

case may be. This a party to a suit has always been entitled to do, and only
prevented from doing when unable to obtain a copy of the document in question.

This section applies to any document, whether under seal or not : The Penarth
Harbour, Bock and R. Co. v. The Cardiff Water Works Co. 29 L. J. C. P. 234, per
Willes, J. There is nothing at present to hinder either party setting out a whole
document in his pleading when it is expedient to do so in order to a correct
understanding of its intent and meaning : see Morrison et al v. Trenchard, 4 M. <fe

G, 709 ; see further note z to section 78.

(c) Under the old system of pleading, the party pleading set out the document
on O'yer, making it a part of the previous pleading ; but by section 78 of this act
profert and oyer are abolished; and by section 79, here annotated, the document
when set out " shall be taken to be part of the pleading in which it is set out."

It is a rule that a defendant cannot demur to a declaration upon the ground that
his plea shows something which makes the declaration untenable. Wherefore,
since the C. L. P. Act, a plaintiff declared for money paj'able to him under an
award, and defendant pleaded setting out the award in hcec verba, and concluded
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SO. (fO The Plaintiff" or Defendant in any action may .\stoav<?r-

aver performance of conditions precedent generally, (e) but luimance or

the opposite party shall not deny such performance generally, foiniam e of

and shall specify in his pleading the condition or conditions i,rca''deu't.'

precedent the performance of which he intends to contest. (/)
19 Vic. c. 43, s. 106.

" that the said declaration is not sufficient in law," the plea was held bad : Sim
V. EdmandH, 15 C. B. 240. It would also appear where under this act a party
sets out any part of a document pleaded by his opponent that the latter is not
called upon to traverse or make any answer to it : liegina v. Sadlers' Co. 22 L. J.

Q. B. 451.

(fZ) Taken from Eng. Stat. 15 <fc 16 Vie. cap. 76, s. oV. Founded upon the

first report of the Common Law Commissioners, section 42. The object of this

enactment, and indeed of all these enactments relative to pleading, is at once to
" curtail unnecessary prolixity," and to " cause actions to be defended on their

merits:" Common Law Commissioners. The effect of the enactaaeut seems to be
that a defendant, instead of denying every allegation of performance contained in

the declaration, will be confined to the denial of the performance of some condi-

tion " which he really believes has not been performed" : lb.

(r) This is a return to the ancient system of pleading : see Thorpe v. Thorpe,

1 Ld. Rayd. 662 ; see also Manly v. Cremonini, 6 Ex. 808. General averments
of the performance of conditions precedent have before tliis act been held good
on general demurrer, and onlv objectionable upon special demurrer : see Varley v.

Mauion, 9 Bing. 364, per Tindal, C. J. ; Proctor v. Sargent, 2 M. dt G. 20 ; De Medina
V. Norvian, 9 M. &, W. 820; see also Roakes v. Manser el al, 1 C.B. 531 ; K'mble v.

Mdh, 1 M. & G. 757 ; Cort et al v. Ambergate R. Co. 20 L.J. Q.B. N.S. 465 ; Caines v.

Smith, 15 M. (fc \\. 189 ; Kepp el al v. Wiggett d al, 6 C. B. 280. Special demurrers
having been abolished, such general averments would consequentl}- stand good and
unassailable: see Chambers v. Soden, 1 Ir. Jur. N. S. 79. Tlie Commissioners,
though sensible of this result, thought it had better be " substantially enacted."

The form of a general averment of conditions precedent given in tlie scliedule

should be observed. It is on a charter party as follows: "that the plaintitf dtd

all things necessary on his part to entitle him to have the agreed cargo loaded on
board the said schooner at Hamilton," <fcc. : Schedule B. No. 18. In a declaration

for the non-delivery of goods purchased, plaintiff, after admitting the delivery of
part, averred " tlie performance of all conditions precedent on the part of the
plaintiff to be performed, and that all things had been done and liappened to
entitle plaintiff to have the residue delivered to him," <fcc., held sufficient without
an averment of readiness and willingness to pay : Bentlei/ v. Da\ces ct al, 9 Ex. 666

;

see further Graves v. Legg ct al, 9 Ex. 715, per Parke, Ji. ; Rust v. Xotlidge, 1 El.

& B. 99; Bamberger et al v. The Commercial Credit Mutual Assurance Society, 15
C. B. 670 ;

Wheeler ct al v. Bavidgc, 9 Ex. 668 ; Phelps v. Prothern ct al, 16 C. B.
370; Getherv. Capper, 15 C. B. 39; Roberts v. Brett, 6 C. B. X. S. 611, 633;
Grei/ tt al v. Friar in Error, 15 Q. B. 901 ; Behn v. Burncss, 3 B. A S. 751 ; Tetley

V. Wanless, L. R. 2 Ex. 21.

(/) The principle in pleading that to a general averment there should be a
])articular issue has long been acknowledged. The reason of it is that the ques-
tion to be tried may be brouglit to some degree of certainty, and notice given
of what is to be agitated at the trial : Sayre et al v. Minns. Cowp. 578, per Lord
Mansfield. Tliis principle has, in a modern case, been fully canvassed and con-
firmed : Grey el al v. Friar, in Error, 15 Q. B. 901.
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TIME AND MANNER OF DECLARING. (;/)

{(f)
The first step in pleading is the declaration, in which plaintiff sets forth

the cause of his complaint particularly, and thereby explains his writ. Where
plaintiff has several causes of complaint he is allowed to pursue them cumulatively

in the same suit, provided they be against the same j)arties and in the same
rio-hts: section 13 of this act. Such different comj^laints constitute different parts

or sections of tlie declaration, and are known in pleading by the description of

counts. It is a singular fact that this act is silent as to the allowance or disallow-

ance of several counts, though provision is made for several pleas and other

subsequent pleadings: section 110. The law, therefore, in this respect, in this

province, remains much the same as before the act. The use of several counts in

the same declaration has always been permitted under certain restrictions : On-

sloiv V. Home, 3 Wils. 185; Smith el al v. Milks, 1 T.R. 475. A restriction in Eng-
land was to the effect that they should not be allowed " unless a distinct subject

matter of complaint was intended to be established in respect of each:" Eng. rule

5 H. T. 4 Wm. IV.; Jerv. N. R. 116. A restriction in this province, almost in

similar words, was held, from the peculiar phraseology of tlie rule, to have refer-

ence to costs only: Rule 32, E. T. 5 Vic. Cam. R. 3*7; and see Johnson v. Hunter,

1 U. C. Q. B. 280. Notwithstanding, the power of the courts to strike out such

coiants of a declaration as are double and vexatious has never been doubted. For
example, wliere a declaration contained ninety-eight counts upon as many notes

for £1 each, the court ordered all to be struck out but one: Cunnack v. Giindri/,

1 Chit. R. 10^; see further Nelson v. Griffiths, 2 Bing. 412; Lane \. Smith,

3 Smith, 113 ; 3Ieeke v. Oxlade et al, 1 K R. 289 ;
Gahelly. Shaw, 1 D. &, R. 171

;

Newbij V. Mason, Hi. 508. It is now provided by the new rules of pleading that

upon any application to strike out counts the court or a judge may allow " such

counts upon the same cause of action as may appear to such court or judge to be

proper for determining the real question between the parties on its merits:" N.

R. PI. 2. The power to strike out some of several counts founded on the same
cause of action is, it will be noticed, by this rule taken for granted. The courts

have a general jurisdiction in such matters, which has never been taken away or

altered by the rules, though in the exercise of it the courts have always been

governed by such rules : James v. Bourne, 4 Bing. N. C. 423, per Tindal, C. -T. It

has been held in many cases that if there be a distinct contract in respect of the

Bame subject matter, a count on each contract may be allowed : lb. j)cr Tindal,

C. J. A count on a promise to carry goods from Dublin to London, and a count

on a promise to carry tlie same goods from the wharf at London to plaintiff's

place of business have therefore been permitted in the same declaration : lb. 42 0.

see also VaughanY. Glenn, 5 M. & W. 577; Rex y. Archbishop of York et al,

1 A. & E. 394; Dueer y. Triebuer, 3 Dowl. P. C. 133; Wilkinson y. Small, lb.

564; Bleadeny. Rupallo, 9 Dowl. P. C. 857; Cahoon y. Burford, 2D. <fe L.

234; Lucas y. Beale, 2 L. M. <fe P. 47; Hernody. Wilkin et al, 11 Q. B. 1. The
common counts for the purposes of pleading and costs have been held to be sepa-

rate counts: see Jourdain v. Jolmson, 4 Dowl. P. C. 534; Fergusson v. Mitchell,

4 Dowl. P. C. 513; Spyer y. Thelwell, 4 Dowl. P. C. 509; Ring y. Roxbrongh,
2 C. <fc J. 418. Where a declaration contained eighteen counts, nine for malicious

prosecution and nine for slander, to which defendant pleaded the general issue,

and at the trial the jury found for plaintiff on the tenth, eleventh and twelfth

counts, and for defendants on the residue of the declaration: Held that a distinct

issue was raised on each count by the general issue pleaded without restriction,

and therefore that defendant was equally entitled to a deduction from plaintiff's

costs in respect of counts found for him, as if issue had been joined on these

counts by pleading separately to each : Cox y. Thomason, 2 C. <fe J. 498. From
what has been already said, it may be laid down that if counts are on the face of

them founded on the same subject matter of complaint, the court or a judge may,
upon application, strike them out: Hernod y. Wilkin et al, 11 Q. B. 1; Ramsden

i
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81. (h) A Plaintiff shall be deemed out of Court unless riaintitr
'^ ^

_ _ _
must declare

he declares (z) within one year (_;') after the Writ of Sum- witiiin a

V. Gray et al, 7 C. B. 961. In pleading several counts by the insertion of the
word "other," counts are made to represent dififerent subject matters: see Bart
V. LongJieM, 7 Mod. 148. Thus, a declaration upon an agreement contained two
counts. The first averred that plaintiff agreed to let and defendant to take cer-

tain premises specified, subject to an undertaking that defendant should keep the
same in repair. The second count stated in consideration that the defendant had
become and was tenant of a certain other messuage, he promised, <tc. At the
trial of this case one contract of demise only applying to one house only was
proved : held, that plaintiff was not entitled to recover damages in respect of the
breaches alleged in both counts : Ilolford v. Dunnett, 7 M. <fc W. 348. From this

it appears that where there are several counts apparently founded upon different

subject matters of complaint, but in fact the same, though allowed to stand to-

gether, plaintiff runs the risk of failing upon all except one at the trial. This
strengthens the general rule that several counts giving different versions of the
same subject matter will not be allowed : see Cholmondeley v. Payne etal, .3 Bing.
N. C. 7tt8

;
Jenkins v. Treloar, 4 Dowl. P. C. 690 ; Lawrence v. Stephens, 3 Dowl.

P.C. 777 ;
Thornton v. Whitehead, 4 Dowl. B.C. 747 ; Weeton et al v. Woodcock et al,

5 M. & W, 143 ; Roy v. Bristow, 5 Dowl. P. C. 4.52 ; Temperley v. Brou-n, 1 Dowl.
N.S. 310 ; Matheioson v. Ray, 16 M. & W. 329 ; Grissell et al v. James, 4 C. B. 768 ;

Fagan v. Harrison, 4 C. B. 909 ; Boozey v. Tolkien, 5 C. B. 476 ; Smith v. Thompson,
5 C. B. 486; BoareY. Lee, 5 C. B. 754; Arden v. Pullen, 1 Dowl. N. S. 612;
Gilbert v. Bales, 2 D. <fe L. 227 ; Ramsden v. Gray et al, 7 C. B. 961 ; Bulmer
V. Bousfield, 9 Q. B. 986 ; Simpson v. Rand, 1 Ex. 688. The application to strike

out counts ought to be made to a judge in chambers, in the first instance, and if

a doubt arise the parties may apply to the court : Ward v. Graystock, 4 Dowl. P.

C. 718, per Parke, B. The summons or rule ought to be drawn up on reading the
declaration or an affidavit of the identity of the counts: Hoy v. Bristow,' 6 Dowl.
P. C. 452.

(//) Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 58. A re-enactment of our
Ptule 19 n. T. 13 Vic, which was copied from Eng. Rule 35 11. T. 2 Wm. IV.

:

Jcrvis, N. R. 68. Inapplicable in an action of ejectment: Scope v. Paddison, 6 H.
<t N. 641. Held not to apply to a case where the plaintiff was prevented from
declaring by an order obtained bj' defendant to stay proceedings until security

for costs: Kossy. Green, 10 Ex. 891. Also held that where plaintiff's proceed-

ings were stayed by rule which expired on a certain day, that plaintiff was
bound to declare within a year from the expiration of that rule: Unite v. Hxtm-
phrey et al, 3 Dowl. P. C. 532 ; see also Borne v. Tooke, 2 Dowl. P. C. 776 ; Johns
v. Sanndcrs, 5 D. (fe L. 49 ; Ross v. Green, 10 Ex. 891. These rules were based upon
an acknowledged rule of practice that a plaintiff must declare within twelve months
after the return of first process: Worley v. IjCc, 2 T. R. 112 ; see also Penny v.

Harvey, 3 T. R. 123; Cooper v, Nias, 3 B, «fe Al. 271.

(i) Plaintiff to declare, within the meaning of this enactment, must serve as

well as file his declaration within the year: Badon v. Roberts, 9 Ex. 227; see

further Wallace v. Frazcr, 2 U. C. L. J. 184. If served after the expiration of a

year the declaration may be set aside upon application of defendant : see Barnes
V. Jackson et al, 1 Bing. N. C. 545. Provided the application be made within a

reasonable time : McKcnzie et al v. McNaughton et al, 3 Prac. R. 35.

(j) i. e. Within twelve calendar months: see Bishop of Peterborough v. Catesby,

Cro. Jac. 166. " Within one j'ear" and " within four terms," are not synonymous
expressions : Chaplin ct al v. Showier, 6 D. (fc L. 227. The days between 1st July
and 21st August—the long vacation—will be calculated as part of the year. It
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mons or Capias is returnable. (Jc) 19 Vic. c. 43, s. 107.

8S. (0 -A- notice (jii) requiring the opposite party to

stead of rule declare, or to declare peremptorily (?i) witliia eight

has beea held where a cause was removed from an inferior court, that plaintiff

could not be considered out of court until a year after the return of the writ by
which the suit was removed : Norrish v. Richards, 3 A. & E. 733 ; see also Pierce

V. Street, 3 B. <fe Ad. 397. Plaintiff after removal by defendant is not bound to

proceed in the superior court: Garton v. The Great Western R. Co. 1 E. (fe E. 258.

{k) The summons is returnable immediately after service : Conroy v. Pearson,

4 Prac. R. 201; Hodgson et al v. Mee, 3 A. & E. 765. Wherefore it would seem
that the year should be reckoned from the date of service : see Barnes v. Jackson
et al, 3 Dowl. P. C. 404. It is not to be undei-stood from this section that plaintiff

cannot be compelled to declare before the expiration of a year. Plaintiff has of right
until the expiration of the term next following the date of appearance within
which to declare. If within that time he neglect to do so, defendant can by
notice require him to declare within eight days, otherwise judgment of nan pros. :

13 Car. II. St. 2, cap. 2, s. 3, and section 82 of this act. But if the apjjearance
be entered in term, plaintiff may have the whole of the term next after the term
in which the appearance is entered : Foster v. Pryme, 8 M. & W. 6C4.

{l) Taten from Eng. Stat. 15 & 16 Vie. cap. 76, s. 53. Substantially a re-enact-

ment of rule 2 E. T. 11 Geo. IV. (Cam. Pailes 12), and old rule 10 E. T. 5 Vic.

{lb. 22.)

(m) It was a demand under the old rules 4 E. T. 11 Geo. IV. (Cam. Pailes 9), 10

E. T. 5 Vie. : lb. 22. Between a demand of plea and notice there is a distinction.

The latter is by this act expressly substituted for the former : section 92.

(n) There is no time limited within which these notices must be given. They
are not so much compulsory as optional ; but in order to force either party to

proceed with his action or defence, as the case may be, the notice is necessary.

For instance, a notice to declare given by defendant to plaintiff " otherwise judg-

ment," entitles defendant if his notice be unheeded to sign judgment of non pros.

But plaintiff has, it would seem, the whole of the term next following appearance

within which to declare : Foster v. Pryme, 9 Dowl. P. C. 749. And if after that

time defendant omit to serve a notice to declare, jjlaintiff will have twelve mouths
within which to declare: Chg^linY. Shoioler et al, 18 L. J. Ex. 34. Even if notice

to declare has been given, it is still in the power of plaintiff to apply for further

timetothecoui'tor ajudge: BeazleyY. Bailey, 4cD. <tL. 271; Crutchleyy. The London
4" BirminglMm R. Co. 2 D. & L. 102. If defendant sign judgment before the time

for shewing cause, the judgment will be set aside: Beazley v. Bailey, 16 M. <fe W.
58. If the pleading be delivered before judgment, though after time limited for

the pleading, the judgment will be set aside: Gray v. Pennell, 1 Dowl. P. C. 120.

If the time granted be allowed to expire without declaring, defendant may sign

judgment without a fresh notice: Teuton v. Gant, 5 Dowl. P. C. 153. In any
event, if plaintiff do not declare within one year after the writ is returnable, he
will be deemed out of court: section 81. So if no notice to plead be given by
plaintiff to defendant, or notice to reply by defendant to plaintiff, either party
will for that purpose have whatever time he thinks proper. After the expiration

of four terms from the last proceeding by plaintiff, it has been held that no future

proceeding can be taken without a term's notice: see Lord v. Hilliard, 9 B. & C.

621 ; Lumley v. Thompson, 3 M. & W. 632; also see Metcalf et al v. Ilelherington,

3 H. <fe N. 755. It is ordered by the English new rules that in such cases a calen-

dar month's notice shall be given: E,. G. H. T. 1853, No. 176; but this rule 176
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days, (o) shall be sufficient without any rule or other de- to declare,

inand. (oo) 19 Vic. c. 43, s. 102.
^'

83. No declaration, or pleading after declaration, shall be Deeiaratiou

filed or served between the first day of July and the twenty- not'to^e'^

first day of August in any year, and the parties respectively senedTin

in any case shall be entitled to the same number of days after vacit^l.

the twenty-first day of August to plead to or answer any

pleading filed or delivered before the first day of July, to

which they would have been entitled had this provision not

been made. 12 Vic. c. GO, s. 8; 19 Vic. c. 43, s. 05. (p)

84. Unless otherwise provided by Statute or rule of Dcdara-

^ ii- 11 IT 1 • tiuus and
Court, declarations and other pleadings and notices re- other piead-

quired to be served in any action whether in the Superior
'°^* "^^^

has not beea adopted by our courts. One of several defendants, who alone

appeared, has been held not to be entitled to si^^n judgment of non pros, though
lie demanded a declaration: see Ilavilet v. Breedon el al, 4 M. & G. 909; Shore et

v.r-. V. Bradley et al, T. T. 4 <fc 5 Vic. M.S. R. <fe 11. Dig. " Judgment of non pros." I.

This section has been held inapplicable to causes removed by certiorari : Garion
V. The Great Western R. Co. 1 E. <fe E. 258.

{o) " Within four days," in Eng. C. L. P. Act: see Mcdway v. Gilbert, 32 L. J.

Ex. 30. A notice here giving less time than eight daj's would be irregular, and
judgment signed within the regular time set aside : Braty v. Baldock, Barnes, 302.

[oo) Shall he sufficient " unless other^\'ise ordered by the court or a judge," in

old rule 10 E. T. Vic. The omission of these words in the section under consi-

deration cannot be of much importance, as the courts have luiliiuited power over

process and pleadings. Further time to declare, plead, reply, »tc., may still,

as much as ever, be obtained upon proper aiiplication to the court or a judge. A
defendant, having two days before tiic ordinary time for pleading had expired,

obtained an order granting him a week's further time to plead, it was held that

the further time to plead was to be computed from the exiiiration of the ordinary

time for pleading, and not from the date of the order : Brady v. Pickering, 5 U.O.

L, J. N. S. 25.

(p) This in effect preserves to Ontario the vacation first introduced by Pro-

vincial Statute 12 Vic. cap. 63, section G3 : see also R. G. pr. 9. The correspond-

ing vacation in England is from August 10th to October 24th: sec Eng. tStat 2
i h

Wm. IV. cap. 39, section 11. A plea filed or served during vacation is a nullity:
|
^^

Mills V. Broivn, 9 Dowl. P. C. 151. If the time for pleading expire before Istl ^ i>*
July, plaintiff is at liberty to sign judgment at any time between 1st July and/Aviv
21st August: Morris v. Hancock, 1 Dowl. N. S. 320; see also Sharp v. Fox, 1 II. ^ /

&, N. 49t). If the time for pleading expire on 1st July, judgment cannot be signed j^*, i
till the expiration of the time limited for pleading after 21st August: Severin v. 1/

^

Leicester, 12 Q. B. 949; and this practice applies where time to plead has been i^ X '/

given: Wilson et al v. Bradslockc, 2 Dowl. P. C. 416; Solomonson ct al v. Parker i .-,

et al, 2 Dowl. P. C. 405. A defendant who has a day's time to plead after the ^
happening of an event, has the whole of the day following that on which the event

happens: Connelly v. Brcmner, L. R. 1 C. P. 557; sec further as to computation

of time, Liffin v. Pitcher, 1 Dowl. X.S. T67; Dunn v. Hodson, 1 D. & L. 204.
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servedjnany or CountyCouits may be served ia any County, (q) 13 & 14
County. -IT. -,-, o\ ic. c. 52, s. 2.

CommencG- gflj_
^j.") Every declaration shall commence as follows, or

.deciiiration. ^o the like effect : (s)

( Vi'iiue.) (t) A. B., by E. F., his Attorney (or in person, (m)

(q) This flows from the general territorial jurisdiction of the courts in all parts

of this province, and so far as the section is concerned, it is as much applicable

to suits instituted in county courts as in the superior courts.

(r) Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 59. The commencement of

the form of a declaration here given is much the same as that prescribed by rule

13 H. T., 13 Vic, which was taken from Eng. R. G. 15, M. T., 3 Wm. IV.

(s) It should be remembered that the declaration must be intitled of the proper

court and of the true day of the month and year of pleading the same: see sec-

tion 77. And if it be intitled in a particular court, the action cannot afterwards

be transferred to a court of co-ordinate jurisdiction, unless the crown be concerned

:

Attorney- General v. Hallett, 15 M. <& W. 97.

(t) For the law as to venue see note w to section 7 ; see also PeacocJc v. Bell el al,

1 Wms. Saunders 73. If several causes of action, in themselves local, but which
arose in different counties, are joined together, the venue may be laid in either of

the counties : see section 7S. No venue need be stated in a declaration except the

one alleged in the margin: see Baydell et al v. Earkncss, 4 D. tfe L. 178; also

R. G. pi. 4. But local description, whenever requisite, must still be given in the

body of the declaration: Mayor of Berwick-vpon-Tweed v. Shanks, 3 Bing. 459;

Simmons v. LiUystone, 8 Ex. 431 ; Clayton v. Best, 8 L. T. N. S. 502; Richardson

V. Locklin, 6 B. cfe S. 777. Where wrong venue in a local action, and not appa-

rent on face of declaration, see Boyes v. llewetson, 2 Bing. N. C. 575 ; Richards v.

Basto, 15 M. & W. 244; Ililchins v. Eollinysworth, 7 Moore P. C. 228.

(n) If the declaration omit to show whether plaintiff sue in person or by attor-

ney, it will be irregular, and may be set aside: White v. Feltham, 3 C. B. 658;

Monck V. A'orlhwood, 2 U. C. L. J. KS. 268 ; Kelly v. Carroll, 1 Ir. 0. L. R. 192.

The application to set it aside should be made to a judge in chambers : see White

V. Fdlham, 3 C.B. 658. Such an omission before this act was, however, held to be

no ground of special demurrer: Murphy v. Burnham, 2 U. C. Q. B. 261. Where
the plaintiff in tlie commencement of his declaration, declares without stating that

he does so by attorney, the court may consider that he is suing in person : lb.

If the signature of an attorney be appended to the declaration, that shows that

plaintiff sues by attorney, and is not a repugnance of one part of the declaration

to another: lb. If the attorney's name be stated in the commencement of the

declaration, it is not necessary that it should be also subscribed: Crooks v. Davis

et al, 5 O. S. 141. But if the declaration be drawn up in a slovenly manner, the

court will direct an amendment: Murphy y. Burnham, 2 U.C.Q.B. 261. It seems if a

declaration be ordered to be amended in the name of the attorney, that is sufficient

to amend the declaration filed without filing an amended copy : Hart et al v. Boyle,

6 O. S. 168. All persons, excepting married women, infants and idiots, can sue

and declare bj' attorney. Married women must sue with their husbands, infants

hj prochein amy, and idiots in person. No attorney can be changed without the

order of a judge: R. G. pr. 4. The order may be granted without an affidavit:

I,i re Glasse v. Glasse, 2 U. C. L. J. 213. In case of the attorney dying, no
order is necessary : Ryland v. Noakes, 1 Taunt. 842. But notice of the appoint-

ment of a new attorney should be given to the opposite party before any proceed-

ings taken by such new attorney ; lb.
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as the case may be,) (t) sues (lo) C. D., (.r) who has been Fmn.

summoned (or arrested) (j/) by virtue of a Writ issued

on the day of , A.D. one thousand eight hun-

dred and (.-.} , for (Jiere state caufe of aclioii) : Ami

shall conclude as fijllows, or to the like efifect

:

And the Plaintiff claims (a) , (or if the action is Conclusion

Irought to recover specific goods,') (h) the Plaintiff claims a tion.

return of the said goods or their value, and for their

detention. 19 Vic. c. 43, s. 108.

SG- (o) If after a plea in abatement of the nor.-jiaiidcr of Cominence-

i T I • • rr- • 1 '
I • nient after

another person as Defendant, the Plaintin, without having

[v) An iniiint can only sue by prochein amy: St. Westminster II. cap. 15. .\n

authority to sue from tiie infant to the prochein ami/ is unnecessar}': Morgan v.

Thome, 9 Dowl. P. C. 228 ; see also Nunn v. Curtis, 4 Dowl. P. C. 729 ; Leech v.

Clabburn, 2 L. M. <fe P. 614. The latter is an officer appointed by the court:

Fitz. Natura Erevium, p. 2t5. The distinction between a guardian proper and
prochein amy, is pointed out in Simpson et al v. Jackson, Cro. Jac. 640. The decla-

ration in any action by an infant may be as follows ;
" Vtnue.— A. B. by E. F. who

is admitted b}' the court here to prosecute for the said A. B., who is an infant

within the age of twenty-one years, as the ne.xt friend of the said A. B., sues C.

1)., who has been summoned, &c.

{w) "Complains of C. D." were the words used in the E-ule H. T. 13 Tic. and

Eng. R. G. 15, M. T. 3 Wm. IV.

(z) Misnomer is no longer a ground for a plea in abatement: section 62. Par-

ties may sue or be sued in a representative capacity as executors, &.c. : see cases

collected in 1 Dowl. P. C. 98. As to the proper mode of declaring either when
defendant sued by a wrong name, appears b}' that name or otherwise by his right

name, see note d to section 53. If the name mistaken be idem sonans with the

true name, there can be no objection : Webb v. Lawrence, 1 C. <fe M. 806.

(y) To describe defendant as summoned when he was in reality arrested, is

irregular: Tory v. Stcvenn, 6 L>owl. P. C. 275.

(z) Every writ of summons and capias must bear date on the day when issued:

section 24.

(rt) The sum to be here inserted must be sufficient to cover all that plaintiff

expects to obtain. The jury cannot exceed the damages so limited: Chcveley v.

Morris, 2 W. Bl. 1300; I'icKwood v. Wright, 1 II. Bl. 643. It has been held where

a jury did give larger damages than the declaration authorized, that an amend-

ment might be made: Tcbbs v. Barron, 5 Scott, H". R. 837. If interest be claimed

by plaintiff as damages, it should be also included: see Watkins v. Morgan, C.

A: P. 661 ; Baker v. Brown, 2 M. <t W. 190. The sum to be awarded by the

judgment may be awarded without any distinction as to debt or damages: sec-

tion 240.

(i) As to execution for the specific delivery of chattels : see section 300.

(c) Taken from Eng. Stat. 15 <fe 16 Vic. cap. 76, s. 60. Substantially a re-en-

actment of rule 38 E. T. 5 Vic, which was copied from Eng. rule 20 U, T. 4 Wm.
IV: Jervis N. R. 125. •
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abatement proceeded to trial on an issue thereon, amends by adding

joLder. the omitted Defendant or Defendants or commences another

action against the Defendant or Defendants and the person or

persons named in such plea as jjint contractors, (c?) the com-

mencement of the declaration shall be in the following form,

or to the like effect

:

Form. ( Ve7iue.) (e) A. B., by E. F., his Attorney, {or in his own

proper person,) (/) sues (g) C. D. (h) (the Defendant origi-

nalhj named in the Summons) who has been summoned (or

arrested) (i) by virtue of a Writ issued on the day of

A.D. one thousand eight hundred and (j )
,

and G. H., the non-joinder of which G. H. the said C. D.

has heretofore pleaded in abatement, for, &c. {k) 19 Vic. c-

43, s. 109.

Forms of S7 . (_l) Thg forms contained under letter (B) shall be

if observed Sufficient, and those and the like forms may be used with

to be
^ ^^'^^

such modifications as may be necessary to meet the facts of
su cient.

^^^ ^^gg^ ^^-^ l^^j. ^ departure from such forms shall not

(d) This plaintiff might have done before the C. L. P. Act, and may do still.

He will by so doing avoid payment of costs : see note q to section 69,

(e) See note t to preceding section,

(/) See note u to preceding section.

iff)
" Complains of C. D." in rule 88 E. T. 5 Vic. and Eng. rule 20 H. T.

4 Wm. IV.

(/i) See note x to preceding section.

(i) See note y to preceding section.

{j ) See note z to preceding section.

[k) As to when such pleas may be pleaded, see notes to section 69.

[l) Taken from Eng. Stat. 15 (fe 16 Vic. cap. 76, s. 91.

(w) The forms given in the schedule are intended only as examples and not as

binding and invariable precedents. These forms state in the fewest words all

that is necessary to show a cause of action or ground of defence. They provide

for almost every case that usually occurs in practice, but may of course be modi-

fied to meet the special circumstances of any particular case : see Lowe v. Steele,

15 M. <& W. 380; also Fadwick\. Turner, 11 Q. B. 124. When the legislature or

the judges draw up stated forms of pleading, parties to suits ought to follow as

far as practicable the forms given : see Bailey et al v. Sweeting, 12 M. & W. 616.

The courts in England have more than once been constrained to call the attention

of the profession to the carelessness with which the forms given by the English

C. L. P. Acts are followed: see Wilkinson v. Sharland, 10 Ex. 724. The act no
doubt affords great latitude in pleading, but it has not removed the necessity for

stating a consideration for an ao;reement: Fremlitiy. Hamilton ct al, 8 Ex. 308. The
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render the pleading erroneous or irregular so long as the

substance is expressed without prolixity. (?i) 19 Vic. c. 43,

s. 140.

true construction to put on the act is to ascertain whether the pleading would

have been good on general demurrer before the act: Richards v. Beavis, 2 C. L.

R. 675, per Campbell, C. J. When a party complains of the violation of duty it

is not sufficient to charge generally a violation of duty ; the facts from which the

duty flows must be averred : Potts v. Plunkeit, 9 Ir. C. L. R. 290. If the plead-

ing contains an averment of some act which it is not necessary to aver, in order

to sustain the action proof of such averment is unnecessary : Davis v. O'Eara,

5 Ir. L. R. 337; see also Cavanagh et al v. Morrison, 1 Fox & Sm. 75.

(n) Prolixity seems to have been dreaded by the legislature when framing

this enactment. Nothing concise is bad if it indicate substance. No deviation

from the forms given shall be injurious so long as the substance is preserved

:

Fagg v. Nudd, 3 El. & B. 6.50, per Campbell, C. J. " If the act had prescribed

forms which was to be followed in all cases it might be that any deviation

from it would hurt; but here the legislature has carefully provided that no

deviation from the forms shall be erroneous or irregular, ' so long as the

substance is expressed without prolixity :' " lb., per Wightman, J. The forms

are not obligatory : Leslie v. Johnstone, 10 Ir. C. L. R. 83 ; see also Norton v.

Johnson, 1 Ir. Jur. 0. S. 126. And yet it is right to observe that inasmuch as

the act gives forms, it is only proper though not compulsory that such forms

should be observed. If the deviation be one of substance the pleading in which

it occurs will certainly be bad. Thus a declaration in an action for freight,

stating "that defendants are indebted to plaintiffs for freight" for the convey-

ance of goods, &G., has been held bad for not following the form given in the

schedule which contains the words " for money payable by defendant to plain-

tiffs," and for not showing any debt due m proesenti: Place v. Potts et al, 8 Ex.

7U5. The defect held to be demurrable in this case is one that might be

cured by pleading over : Wilkinson v. Sharland, 10 Ex. 724. But a deviation not

calculated to mislead is clearly not demurrable or otherwise open to objection.

Such has been held to be a count for money found to be due from defendant to

plaintiff on an account stated between them, though the words " for money pay-

able by defendant to the plaintiff" for" contained in the form given in the schedule

were omitted : Fagg v. Nudd, 3 El. & B. 650. This case proceeded upon tlie

supposition that the defendant had as much information from the form adopted

as from the form in the act. and that the omission to state that " the money is

payable" was immaterial, because the law implied as much from its being stated

to be due on an account stated. In other words it was held that tlie allegation of

the money being due on an account stated was equivalent to an allegation of the

money claimed being payable, and consequently of a debt due in pncsenti. Though
the decision may be sustainable as to an account stated it docs not follow tliat a

count framed for a money demand other than on an account stated would be good
without the words omitted in this case. On an account stated the law raises a

promise to pay on request, and no other can be substituted or superadded : see

Ilop/cins et ux. v. Logan, 5 M. <fe W. 241 ; Lattimore v. Oarrard, 1 Ex. 809 ; lioscorla

V. Thomas, 3 Q. B. 234 ; Kaye v. Button, 7 M. & G. 807 ; Elderton v. Fmmcns, 6 C. B.

174 ; Belcher y. Cook, 4 U. C. Q. B. 401. There may be a debt due in pra^scnti w\\\\

a solvendnm in futuro. And consistently with the form used in Fagg v. Nudd, 3 El.

<t B. 650, if not on an account stated, plaintiff might sue for a debt not payable at

the time of the commencement of tlic suit. In reference to this decision a learned

judge in a more recent case remarked tliat " there ought to be no equivalent," for an

allegation such as was there omitted, " for the act expressly says ' these words money
payable, <tc., shall precede money counts

:'
" Wilkinson v, Sharland, 10 Ex. 724, ^>f/-
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Declaration 88. (o) In case the damages laid at tbe conclusion of any

Courtriwt declaration in a County Court do not exceed the jurisdiction

cause'of'the of such Court, but the sums mentioned or claimed in the dif-

ceeciingttie ferent counts of such declaration do in the aggregate exceed
junsdietion.

^^^ jurisdiction of such Court, the declaration or any subse-

quent pleading shall not on that ground be subject to any

objection either by demurrer or otherwise, if the sum laid

io each count respectively be within the jurisdiction. (/>)

12 Vic. cap. 66, s. 8.

Alderson, B. : of the same opinion was Parke, B. Though a pleading stating in

substance all that the forms to the act contain may be good, yet it is difficult to

conceive how any pleading can be framed that will in femer words state what is

necessary either to show a cause of action or ground of defence. The omission of

a request to a count for work and labour renders the count bad : Corah v. Yomig,

6 Ir. 0. L. R. 138 ; Gason t. ORyan, 7 Ir. Jur. 0. S. 272. A plaintiiT declared thus :

" R. D. by E. F. his attorney, sues D. M., who has been summoned, &c." (stating

the process, as usual) " for money payable by the defendant to the plaintiff for

o-oods bargained and sold by the plaintiff to the defendant. Plaintiff then added

a second count on an account stated, and concluded, "and the plaintiff claims

£125." The defendant demurred upon the ground that it was not stated that the

o-oods were sold by plaintiff to defendant at his request, nor that the defendant

was indebted to plaintiff, nor in what amount, nor that the defendant 9wed
plaintiff any thing for the said goods and chattels. Held, declaration sufficient

and demurrer frivolous : Davies v. Muckle, 3 U. C. L. J. 115. A general alle-

gation that a l^arty conveyed or assigned, held sufficient without stating the

mode of conveyance : Sloane v. Flood, 5 Ir. C. L. R. 75. In a writ of revivor

sufficient to describe plaintiff as assignee of the judgment without showing how
he became assignee: Stapleton v. Bergin, 4 Ir. C. L. R. 421.

(o) This provision relates exclusively to county courts, the jurisdiction of which

as to amount is limited: Con. Stat. U. C. cap. 15, section 17.

( ») While plaintiff at the time the jurisdiction of a county court (district court

as it was then called) was only £25 in causes relating to debt, covenant, or con-

tract and £50 in causes of debt or contract, on the common counts, where the

amount was ascertained by the signature of the defendant, declared in assumpsit

upon three counts: 1st, upon a special agreement for £25 ; 2nd, work and labour,

£25 ; 3rd, account stated, £25 ; and concluded, " and thereupon the defendant, in

consideration of the premises respectively, promised to pay the said several sums

of money to the plaintiff, yet hath not paid any of the said monies, or any gart

thereof, to the plaintiff's damage, of £49;" and defendant having pleaded to the

merits, and plaintiff' had a verdict for £27. Held, upon a motion in arrest of judg-

ment, that though upon the face of the declaration the aggregate amount of the

sums claimed in the three counts exceeded the jurisdiction of the court, yet that

the court was not thereby necessarily ousted of its jurisdiction : Jordan v. Marr,

4 U. C. Q. B. 63. It was also held that the statement of damage to £49, without

an averment tliat the claim was liquidated by the signature of the defendant was
sufficient after verdict, and that though the verdict was in truth for £27 ujjon an

unliquidated claim, the plaintiff might still retain his verdict by remitting the £2
then excess of jurisdiction: lb. Whenever a verdict has been taken in a county

court for a sum bej'ond its jurisdiction, the plaintiff may cure the defect by enter-

in"- on the record a remittur for all damages beyond the pecuniary jurisdiction of
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CHANGE OF VENUE.

89. (e) The venue (/) in any action in the Superior Piovision if

Courts (f/) may be changed according to the practice now in changed*

force, (A) and notwithstanding a change of the venue, the

the court: Thomas v. Hilmer, 4 U. C. Q. B. 527. A declaration such as that in

Jordan v. Marr, 4 U. C. Q. B. 53, would now, it is apprehended, be clearly good
under the operation of the section here annotated as against any objection by
way of demurrer or in arrest of judgment.

(e) This section is a combination of our statute 7 Wm. IV. cap. 3, s. 14, and
C. L. P. Act 1856, i, 8.

(/) See note n to.s. 7.

((/) Of course, as county courts are local courts, there can be no change of

venue so long as the cause remains in the local court. But a writ of certiorari is

sometimes issued with a view to the removal of the cause into a superior court,

witli aview to a change of venue, wliere there are special grounds for tlie change.
The judge granting the writ has no power by the order for tlie writ to change
the venue ; for tlie application for change of venue must be a substantive motion

:

Patterson v. Smith, 14 U. C. C. P. 525.

(/t) The plaintiff is dominus litis, and, subject to the remarks hereinafter made,
is entitled to lay the venue in a transitory action where he pleases : Ktlli^ v.

Cavendish, 3 Law Rec. N. S. 67. The court will not deprive him of the right to

lay it where he pleases, unless there is a manifest preponderance of convenience in

a trial at the place to which it is sought to be changed : Helliv;ell v. Ilobson etaL,

3 C. B. N.S. 761. In Dane v. Hopwood, 7 C. B. N.S. 837, Willes, J., referring to

Uelliwell v. Hohson, said, " When the question arises again, perhaps that case may
require some consideration." But the rule laid down in HelVnuell v. Hobson does
not appear to have been successfully impeached in subsequent cases : see Moor v.

Boyd etal., 1 U. C. L.J. N.S. 184. The change of venue must in general be regu-
lated by the peculiar circumstances of each case : Gy^iy v. Dill, 2 Ir. Jur. N.S. 52.

If it be made to appear that there will be a great waste of costs in the trial of the
cause at the place where the venue is laid, and much saving of costs in trying it

at the place where it is sought to change the venue, the judge is at liberty to

exercise his discretion in the matter, and may make the order if he sees fit : see
Smith V. O'Brien, 26 L. J. Ex. 30 ; Grace v. "'ll'^^nie}*, 26 L. J. Q. B. 1 ; Moor v.

Boyd et al, 1 U.C. L.J. N.S. 184; Deid\. Manrjan, 1 Ir. Jur. N.S. 132 ; Allen v. The
Cork (Jc Bandon B. Co. 1 Ir. Jur. N.S. 139; Sujerinv. Dunbar, 1 Ir. Jur. N.S. 188;
Channon v. Parkhouse, 13 C. B. N. S. 341. The venue as laid by plaiutift' ought\
not to be disturbed merely because the cause of action arose elsewhere while the/
balance of convenience cannot be determined: O'Neill v. The Trustees of lite Lime-
rick Butler Jifarket, 6 Ir. Jur. N.S. 134 ; Bumfordv. Greuler, 6 Ir. Jur. N. S. 392

;

Enright v. The Promoter Lis. Co. 7 Ir. Jur. N. S. 163. Twenty-five witnesses and I

a liorse on one side against ten witnesses on the other was held not to be such a I

preponderance as to induce the court to bring back tlie venue from the place \

where the cause of action arose: Blackman et aJ v. Bainton, 15 C. B. N.S. 432 ; see

also Bumford v. Greuler, 6 Ir. Jur. N.S. 392. The court in considering the ques-
tion of convenience will not lose sight of the modern fixcilities of railway travel

:

Doylev. Hammond, 6 Ir. Jur. O.S. o06. The venue will not in general be changed'?"*

when the plaintiff is solvent and undertakes to bear any additional expense that^
j

may be occasioned by reason of its being retained : Banks v. C Sidlivan, 2 Ir. Jur.C*
N.S. 99. It is in the discretion of tlie judge cither to change it or not as he may
think conducive to justice on what are called ordinal-}- grounds, ?'. e. that the cause
of action if any arose in the county to which the change is sought, and not in the
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proceedings shall continue to be carried on in the office from

county where the venue is laid : Crump v. Crew, 4 U. C. L. J. 20. Phiintiff in

answer to an appHcation for change on the ordinary grounds may shew special

grounds for its retention at the place where laid: lb. The venue may be changed

in a penal action: Greenhow et at v. Parker, 31 L. J. Ex. 4 ; and also in an inform-

ation in the nature of a qiio warranto : Clark v. Reglna, 3 E. & E. 147 ; but not

where the crown is a party directly interested, without consent of the attorney

general : The Queen v. Shipman, 6 U. C. L. J. 19 ; see also Attorney- General to the

Prince of Wales v. Grossman, L. R. 1 Ex. 381. An application for change of venue

before appearance is irregular: Hoodv. Cronkritc, 4 Prac. R. 279; may be made

by defendant at any time after declaration and before plea on the common affida-

vit : see Kennedy v. Lynch, 10 Ir. C. L. R. App. xliv ; and should, if on common
affidavit, be made before issue joined : Be Rothschild v. Shilston, 8 Ex. 503. If

after issue joined, special affidavits are necessary : see Youde v. Youde, ,4 Dowl.

P. C. 32 ; Hodge v. Churchward, 5 C. B. 495 ; TT/«7e v. Neeld, 30 L. & Eq. 504,

c! P. 1855 ; Lewis v. Walters, 1 Ir. C. L. R. 486 ;
Corah v. Ward et al, 13 Ir. C. L.

R. App. xlii. Application to change on special grounds should not be before plea

pleaded : Stewart v. Johnstone, 4 U. 0. L. J. 21. The common affidavit alleges

" that the cause of action, if any wholly arose" in the county to which defendant

desires a change : De Rothschild v. Shilston, 8 Ex. 503. The common affidavit to

change the venue should be made by the defendant and not by his attorney, un-

less a sufficient excuse be shewn for not producing an affidavit by the defendant

:

O'Reilly V. Bond, 8 Ir. L. R. 1 18. When defendant is under terms to plead "on the

usual terms," or to take " short notice of trial, if necessary," the venue will not

be changed on common affidavit : Brettargh et al v. Dearden, McC. (fc Y. 106 ;
Clulee

V. Bradley, 13 C. B. 604 ; Jackson v. Kidd, 8 C. B. N.S. 354. Venue not changed

at instance of defendant, in an action on a bond where application made on the

common affidavit : Lossing v. Horned, Tay. U. C. R. 83. Not changed on com-

mon affidavit, in an action against carriers: Ham v. 3IcPherson et al, M.T. 5 Vic.

;

MS. R. & H. Dig. " Venue " 8. But changed on the common affidavit in an action

of replevin brought for the recovery of goods and chattels detained for a cause

other than a distress: Vance et al v. Wray, 3 U. C. L. J. 69. So in an action for

use and occupation : Smith v. O'Brien, 26 L. J. Ex. 30. It is a good answer to

• the common affidavit that the cause may be more conveniently tried in the county

Iwhere the venue is laid : Carruthers v. Dickey, 2 U.C.L.J. 185 ;
Vance et al v. Wray,

3 U. C. L. J. 69 ; Smith v. O'Brien, 26 L. J. Ex. 30. When the common affidavit

, is answered by the plaintiff on special matter, the court will exercise its discretion

' on the whole cause before it : Ross et al y. Napier, 30 L. J. Ex. 2. Not changed from

A. to B. on application of defendants, who were more numerous than plaintiffs,

and intended to be witnesses upon their own behalf: Rose v. Cook et^ al, 2 Cham.

R. 204. It is no ground for changing, that a person required as a witness at one

assize will be an associate at another, and that from the distance he cannot attend

both: Smith v. Jackson, M. T. 1 Vic. MS. R. & H. Dig. "cases omitted, Venue."

The mere fact of newspaper discussions, or of the existence of political feeling or

prejudice, is no reason for a change of venue, " It is not an uncommon thing for

parties to have an exaggerated notion of the attention paid to their own cases, or

for newspaper editors to attach an over estimate to the effect produced by their

own paragraphs:" Seely v. Ellison, 6 Bing. N. C. 231, per Maule, J.; see further

Dowling v. Sadleir, 3 Ir. C. L. R. 603 ; Walker v. Brogden, 17 C. B. N.S. 671. If

the case be one requiring a larger amount of intelligence and a more careful solu-

tion than is usually possessed by a common jui-y, the defendant's course is to

obtain a special jury: Moor v. Boyd et al, 1 U. C. L. J. N. S. 187, per Richards,

C. J. When the venue was changed on the usual affidavit, a motion to retain^ it

on the grounds of the partiality of the jury, and tliat the defendant might exercise

undue influence over the jurors, was refused : 0'Shaughnessy v. Lambert et al, 1 Ir.

L. R. 104. In an action for libel, the court refused to change the venue on the
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ground that the plaintiff was a county surveyor, and was on that account pos-

sessed of considerable influence with persons likely to be on the jury: Ilall v.

McKernan, 2 Ir. L. R. 859. In an action for libel, the court refused to change the\

venue to the county in which the action had wholly arisen, although all the wit-)

nesses on both sides resided there, the plaintiff having sworn to the prevalence of)

excitement on the subject there, and although he did not deny but that an impar-(

tial trial might be had there: Gallaher v. Cavendish, 3 Ir. L. R. STS. "Where on
a motion to change the venue from Dublin to Galway in an action for a libel pub-

lished in a Galway newspaper, and it appeared on the eve of the trial letters cal-

culated to excite a prejudice in the plaintiff's favour were published in a Dublin
newspaper, and on the other hand that a report of certain proceedings reflecting

injuriously on the plaintiff's character, published in the Galway newspaper, had
been read from the altars of many chapels in Galway, the court, under all the cir-

cumstances, made an order changing the venue to a third county : Ri/der v. Burke,

10 Ir. L. R. 474. The venue was changed from the county of the citj- of Cork to

the county of Cork, upon the grounds that the plaintiff had considerable local

influence in the city of Cork, and that the case had been very much talked of

amongst those likely to be impannelled as jurors: Carmichael v. The Water/ord

and Limerick R. Co. 13 Ir. L. R. 322. "Where an application by defendant to

change the venue had failed, and plaintiff published a garbled account of the

application in a local newspaper, with the intention of prejudicing the jurj', the •

court, on a second application on renewed materials, made au order for the change
of venue : 0'Shaughnessy v. The West of England Ins. Co. 2 Ir. Jur. O. S. 144.

Venue changed on an affidavit of the assignee of plaintiff, stating that he had been
very actively engaged in a late election for the countj' of Louth, and that a strong

feeling existed in the county, and three juries had been already unable to agree in

the cause: Dowdall v. Dowdall, 1 Law Rec. O. S. 35.5. So venue changed where
two abortive trials in an action of ejectment had taken place, and it was shown
that great excitement and prejudice prevailed against some of the parties: Keon
v. Keon, 3 Law Rec. N. S. 137. But in such a case it must clearly appear that

the adverse verdicts are attributable solely to such excitement and prejudice:

Jackson v. Lodge, 1 Ir. L. R. 161. In an action of debt for tithe composition, the

court refused to change the venue, it appearing that from the state of political

excitement in the county to which the defendant sought to remove the case a fair

trial could not be had: Anon, 4 Law Rec. N. S. 62. Venue" changed in an action

for assault against a magistrate, the alleged assault being an attempt to suppress

an Orange procession, under the Yearly Processions Act: Stewart v. Lynar, 1 Ir.

L. R. 199. Where, in an action for false imprisonment, the venue had been changed

on the application of the defendants, the court, on the application of plaintiff,

ordered the venue to be brought back to where it had been originally laid, there

having been two abortive trials in the place to which it had been changed, and
there being good reasons to suppose that a satisfactory trial could not be had in

that place : Kelly v. The Londonderry and Enniskillen li. Co. 3 Ir. Jur. N. S. 392

The circumstance that the defendant was a wealthy trader and director of a local

bank, and as such possessed great influence among those persons who served as

jurors, held not surticient cause for a change of venue : Reynolds v. Power, Smythe,

139. So in an action for libel, a change of venue was refused on the ground that
;

the plaintifl' was a county surveyor, and was on tliat account possessed of influence
j

with jurors: JIall v. McKernan, 2 Ir. L. R. 359. Tlie venue was changed in an

action on a fire policy upon an affidavit of the materiality of a view of the premises

burnt: McDonnell v. Carr et al, Hayes, 375. Venue not changed from the county

of the city of Dublin, upon the ground that the attendance of the treasurer of the

county to which it was sought to change the venue was necessary: Cronin v. Pur-

cell, 1 Ir. Jur. N. S. 10. Where the plaintiff resisted an application to change the

venue, and stated in her affidavit that one of the witnesses had made himself busy
in influencing jurors, and boasted that the plaintiff had no chance of success, the

court refused to listen to such statements, and changed the venue on terms : Crooke
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V. Rice, 6 Ir. Jur. N. S. 398. Refused where defendant was proprietor of a local

newspaper haviuj^ considerable influence in the county, and had since coinmence-

[..'"ment of action evinced a disposition to exercise his influence to the prejudice of

plaintiff": Walker v. Brogdin, 17 C. B. N.S. 5*71 ; contra, Kelly v. Cavendish, 3 Law
Rec. N. S. 67. But the court intimated that it would interfere if defendant

should, before the trial, publish anything in relation to the matter of the action

reflecting on plaintiff": lb. Held a good ground for change that the attornej* for

defendant was under sheriff" for the county where the venue was laid, and had
made it a special jury case: Hilton v. Green, 10 W. R. 627; see also McLoughlan
V. The Roj/at Ezcliawje Ass. Co. 9 Ir. L. R. 510. So where defendant was county
judge of tlie county: Anon, 4 Prac. R. 310. Not sufficient that the question to be
tried was the alleged insolvency of a member of parliament of considerable influence

in the county where the venue was laid: Salter v. McLeod, 10 U. C. L. J. 70. No
ground for change that either party has retained the most eminent counsel on the

circuit, unless done oppressively: Curtis v. Lewis, 12 W. R. 951. Nor the fact that

I.
' counsel retained by one of the parties speaks the Gaelic language, which is the

mother tongue of many of the jurors: Moor v. Boyd et at. 1 U. C. L. J. N. S. 187.

The frequency of sittings of nisi prius in London has been held not to be a suffi-

cient ground for change of venue: Cole v. The Hull Dock Co. 11 W. R. 284; see

also Benham v. Wetherel, 11 W. R. 66. In applying to change the venue it is not

necessai'y for defendant to swear to merits: McDermott v. Jameson, 1 Ir. Jur. N.
/ S. 51. But the venue will not be changed unless the party seeking to change it

V states explicitly in his affidayit that he intends to examine witnesses and that their

1 testimony is material: Donnelly v. Darcy, 2 Ir. Jur. N. S. 1S7. The number of

witnesses should be given in the affidavit: Busteed v. Raymond. 7 Ir. Jur. O.S. 22;
Harnett v. Torrens, 1 Ir. L. R. 116. And if possible the names: Blest v. Neil,

''12 Ir. L. R. 518 ; and place of residence : Diamond v. Gray et al, 5 Prac. R. 33. It

I

is in general a good answer to show that plaintiff has witnesses in the county
iwhere the venue is laid: Watson v. Kennelly, 3 Ir. L. R. 214; Doyle v. Ham-
mond, 6 Ir. Jur. O. S. 306. If all the witnesses for defendant be shown to

! reside in the county to which the change is sought, and none for the plaintiff

in the county in which it is laid, and no ground for believing that there

cannot be a fair trial in the county where the witnesses reside, the venue
. will be changed: Larimer v. McElraih, 5 Ir. L. R. 588; Wilson v. Thompson,

1 Ir. Jur. N. S. 187. An application to change the venue to a county in

which all the witnesses resided, except one of plaintiff's witnesses, granted,
the defendant undertaking to pay the additional expense of the latter witness
to the place of trial: Blacker v. Hanlon, 5 Ir. Jur. O. S. 39. The refusal

of the judge appointed to hold the assizes to try the same is good ground:
McDonell v. Provincial Ins. Co. 5 U. 0. L. J. 186; Ham et ux, -y. Lasher et al.

10 U. C. L.J. 74. So where defendants, sued by the municipal corporation of the
county of Ontario, applied for a change of venue to the county of York, upon
the grounds that as the municipal corporation of Ontario were plaintiff's all the
inliabitants of that county were interested, the change was granted upon paj'ment
of costs, and upon the understanding that the defendants would pay the extra
expense of mileage incurred for plaintiff's witnesses in consequence of the change,
and in the event of defendants succeeding undertaking that they would not tax
against plaintiffs such extra mileage of their own witnesses: Tlie Municijial Council
of Ontario v. Cumberland et al, 3 U. C. L. J. 11. The same terms were expressed
in a case where the change was ordered in consequence of the refusal of a judge
upon good grounds to try the cause : Ham et ux. v. Lasher et al, 10 U.C.L. J. 74. The
costs of the application to change the venue when successful are often made costs

in the cause : Geary v. Warren, 5 Ir. L. R. 425. Where the motion at instance of
defendant failed the costs were made costs in the cause to the plaintiff', but in no
event to defendant

: Shaw v. Harris, 7 Ir. Jur. O. S. Ill ; Prosser v. Cuddy, 1 Ir.

Jur. N.S. 105; and in one case wholly refused to plaintiff though successful in his

resistance to the application, because of unnecessary and improper statements ia

I
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which the first process in the action issued
; (/) but the

Court or any Judge (7 ) may, (Jc) on application of either

party, order the issue to be tried or damages to be assessed .

in any other County than that in which the venue has been

hiid, and for that purpose may order a suggestion to be

entered on the Record, that the trial may be more conve-

niently had or damages assessed in the County where the

same is ordered to take place. {I) 19 Yic. c. 43, s. S ; 7 AYm.

IV. c. 3, s. 14.

his affidavits : Lt/nch v. Connolly, 6 Ir. Jur. O. S. 245. The court will seldom
interfere with tlie discretionary power exercised by a judije in chambers, where
the affidavits before him are special: Beygv. Forbes ctal, 13 C. B. Gl-t; Cartwr'n/ht

V. Front, 3 H. &. N. 278 ; S-loistcr et al v. Wlicehoright, 8 C. B. N.S. 383 ; Pcnhallow
et al V. IVie Mersey Dock it Harbour Co. 29 L. J. Ex. 21 ; Scoble v. Ilenson, 9 U.C. L.J.

131. The better course appears to be to apply at chainbers to bring back the venne
upon fresh affidavits : Brown v. Clifton, 10 \V. R. 86. The plaintiff will not in sjeneral

be allowed to change his own venue to a county in wliich he might in the first

instance have laid it: Barton et al v. Nowlan, 4 U. C. L. J. 20.^ Nor will he be
allowed to change in order to avoid the consequences of his own delay or laches :

Crooks V. House, 3 O. S. SOST Suiith v. Cotio7i, 1 U. C. Q. B. 397. '"In order to e.x-l'

pedite the trial of a cause where plaintiff swore that otherwise he would probablyN
lose his debt, a change was ordered : Mercer v. Voght et al, 4 U.C.I^J. 47 ; Bleakleyf
V. Fas(ou,% U.C.L..J. 23 ; see also Frazerv. EdwardSj 5 Ir. C.L.R. 540. So where
the venue was by mistake laid in the wrong county : Richardsonjr. Daniels et al,

3 U.C.KJ. 205. Plaintiff's application should be properly an application to amend
his declaration : Crawford v. Ritchie, Tay. U. C. K. 84 ; Doe d. Crooks v. Cummiuff,
8 U.C. Q.C 6.T ; Ward et al v. Se-csmith, 1 Prac. R. 382 ; but see Vaughan v. Huhba
et al, 1 Cham. R. 76. Affidavit, by whom to be made, in such cases: Williams v.

Iliggs, 6 M. & W. 133. When change of venue is sought by plaintiff, he should
pay the costs of the application: Hewitt V. Hewitt, 3 Ir. C. L. R. 222; Comerfordx.
Daly, 11 Ir. C. L. R. G2. No venue can be changed unless upon consent of par-

ties without an order of the court or a judge, after a rule to shew cau.se or judge's
summons: R. G. pr. 19. However simple and common the affidavit may be, if an
order be made in pursuance of a rule or summons upon which the ojipasitc party
may be or has been heard, it is a special order within the meaning of tlie rule :

Begg v. Forbes et al, 13 C. B. GIO, per Maule, J. The object being to obviate the
necessity of resorting to tlie clum.sy expedient of bringing back the venue upon an
undertaking to give material evidence in the county where the venue was origi-

nally laid : Clnlee v. Bradley, 13 C. B. 608, per Maule, J. Venue not changed by
rule of court, judge's order, and service alone. It must be in fact altered : Hornby
V. Hornby, 3 U. C. Q. B. 274. But plaintiff is bound by service of order, and if

change necessary he must make it: Clegliorn v. C'lrroll, 14 U. C. Q. B. 480.

(i) All proceedings as a rule nmst be carried on in that office from which first

process issued.

(_;) Court or judge. Relative powers: see note w to section 48,

{k) Maij—discretionary : Con. Stat. F. C. cap. 2, s. 18, sub-s. 2.

(/) This is the practice in local actions : Ham el vx. v. Lasher ct al, 10 U.C.L..I. 74.

It is one that has for a long time prevailed in criminal cases: see Arch. Crown
Practice, ij<ci. The form of suggestion ma}' be the same mutatis mutawlis as that

followed in criminal cases: see The King v. Hunt et al, 3 B. «fe Al. 444. In a local

action it is not obligatory to order the trial iu the next adjoining county if on
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PLEAS AND SUBSEQUENT PLEADINGS. (»i)

Signature of 00. (n) The signature of Counsel shall not be required to

reqiiirwi."" any pleadiGg, («) nor shall any wager of law be allowed, (oo)

19 Vic. c. 43, s. 134 -, 7 Wm. IV. c. 8, s. 10.

Time for 91- (p) Iq cases wherc the Defendant is within the juris-

bi'fwbeli^'^ diction, ($<) the time for pleading in bar, (r) unless extended

view of all the circumstances of the case a change to a county more remote be

deemed more convenient or desirable : Jlam et uz. v. Lasher et al, 10 U.C. L.J. 74.

(m) The essential rules of pleading are in no wise changed by the act : see

Holmes v. Bagge, 22 L. J. Q. B. 301 ; Metzner v. Bolton, 9 Ex. 518. And though
tlie courts have liberal powers of amendment under section 222, yet it is doubtful

wliether these powers can be so far exercised as to enable a defendant to put a

defence upon the record differing from that by him first pleaded : see Mitchell et ux.

V. Crassweller et al, 22 L..J. C.P. 100. The pleas upon the record must show a good
" ground oi defence," or they will be open to demurrer: section 120. The facts

necessary to sustain the defence must be stated in a clear and distinct manner.

It has been held that if defendant sued by a corporation plead over and take no
exception to the declaration that the court cannot take judicial notice of the want
of legal authority in the plaintiffs to sue in their corporate capacity : Bank of
British N. A. v. Sherwood, 6 U. C. Q.B. 213. Pleas on the face of them not identi-

fied with the cause, by being intitled, <fec., have been held defective : Shore v. Shore,

3 0. S. 176, note a. Now they must be pleaded according to the directions laid

down in section 96 of this act. Pleas, if tiled, though not served, will be suffi-

cient to prevent plaintiff signing judgment: MackinnonY. Johnson, 3 0. S. 169.

And though pleaded by a person who is not an attorney, it seems they are not

upon that account null : Hill v. Mills, 2 Dowl. P. C. 696.

(n) First part taken from Eng. Stat. 15 & 16 Vic. cap. '76, s. 85. Substantially

a re-enactment of our rule 13 E.T. 5 Vic. : Cam. Rules 23. It has not at any time

been the practice in this province to have pleadings signed by counsel. They
have been always signed by tlie attorney in the cause or party in person as the

case might require.

(o) In England the court in one case allowed a special case to be set down for

argument, which though signed by the counsel for defendant was not signed by
the counsel for plaintiff, who intended himself to argue the case in person : Udney
V. East India Co. 13 C. B. '742. The signature of counsel to motions in coitrt is of

course still necessary.

{oo) Wager oflavi. So called because the defendant put in his sureties that at

such a day he would make his law, that is, take the benefit which the law allowed
him : 3 Back. Com. 341. It was obsolete even in the time of Blackstone, but was
attempted in a modern case : King v. Williams, 2 B. & C. 538 ; and is now by
above statute expressly abolished.

{p) Taken from Eng. Stat. 15 & 16 Vic. cap. '76, s. 63. Substantially a re-en-

actment of rule 10 E. T. 5 Vic. and U. C. Stat. 2 Geo. IV. cap. 1, s. 5.

{q) As to defendant without the jurisdiction, plaintiff after service of summons
is at liberty to proceed in such manner and subject to such conditions as to the
court or a judge shall seem fit : see sections 43, 44, 45.

(r) A plea in bar may be defined as one which shows some ground for barring
or defeating plaintiff's action. It is, in short, a substantial and conclusive answer
to the action.
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by the Court or a Judo;e, (s) shall be eight days, (t) and a defendant is
J

^

n J \ / o J } K J witlim the

notice requiring the Defendant to plead in eight days, other- jurisdiction.

wise judgment, (u) may be indorsed on the copy of the

declaration served or be delivered separately, (y) and in cases

(5) The courts have always had power, upon motion, to grant a defendant

longer time to put iu his plea than tliat limited by the practice of the court. The
powers are now usually entrusted to a judge in chambers : see note w to section 48.

In one case a twelve months time was granted : Hunt v. Barclay, 3 Dowl. P. C. 646.

The application for further time to plead should be made before the time when plain-

tiff would be entitled to sign judgment: Ottiiceil v. D'Aeth, Barnes, 254 ; Burnett v.

Newton, 1 Chit, R. 689 ; Calze v. Lord Lyttelton, 2 "W. Bl. R. 954 ; CumherWje et al

V. Carter, 6 M. & G. V48. But if the summons be returnable before judgment signed,

judgment signed while the parties are attendinsj the judge would be irregular:

Abernethj v. Baton, 6 Scott, 586; see also Wells y. Secret, 2 Dowl. P. G. 447 ;

Spenceley v. Shouh, 5 Dowl. P. C. 562 ; Barton v. Warren, 14 L.J. Q.B. 312 ; Daley

V. Arnold, 1 Dowl. N. S. 938 ; Glen v. Lewis, 8 Ex. 132. The application may be
made though previously a " peremptory" order for further time had been obtained

by consent: Beazleyv. Bailey, 4 D. <fc L. 271. Where an order was for four daj's'

time to plead, omitting the word "further," Iield that the time should be com-
puted from the date of the order and not from the expiration of the original time

to plead ; La7ie v. Parsons, 5 Dowl. P. C. 359. If defendant's summons be dis-

missed and the time for pleading have expired, defendant will not be entitled to

more time for pleading than the rest of the day on which the summons was dis-

missed: Mengens v. Perry, 15 M. & W. 537, confirmed in Evans v. Senior, 4 Ex. 818.

(t) It has been held that defendant is entitled to eight days to plead to a new
assignment: Unger v. Crosby, 3 0. S. 175. And that after a demand of replica-

tion plaintiff has eight days to rej^ly: Robinson v. McGrath, H. T. 2 Vic. M.S.
R. & H. Dig. "Practice," I. 10. Sunday, though & dies non, if neither the first

nor last of the eight daj-s, is counted: Shoehridge v. Irwin, 6 Dowl. P. C. 126. In
computiug the eight days allowed to plead, the first and last days are inclusive

unless the last day be a dies non : Moore v. the Grand Trunk Railway Co. 4 U. C.

L. J. 20. The day of service of the declaration is reckoned as one of the ciijht

days for pleading : lb. When defendant obtains a rule or summons which stays
the plaintiff's proceedings, he is entitled to have a reasonable lime allowed him
for the purpose of taking his next proceeding : Huglics v. Walden, 5 B. it C. 770,
note, per Abbott, C. J. And the whole of the day on which the rule or summons
was disposed of is no more than a reasonable time : lb. But where defendant,

having obtained an order for time to jdead, took out a summons for particulars

which were dismissed after the expiration of the time given for pleading, he was
held onlj' entitled to the remainder of the same day for j^leading: Mcngcns v. Perry,
15 M. & W. 537; Evans v. Senior, 4 Ex. 818. A defendant obtained a judge's
order for leave to plead several matters, but at the time the order was obtained
was not enabled to draw up the rule, the rule office being closed, held that the
time for pleading having been obtained, and no extension of time having been
obtained, judgment signed on the morning of the following day was regular: Ghn
V. Zeu'i.s, 8 Ex. 132. Judgment signed for want of a plea on the day thut a sum-
mons for security for costs was discharged, and summons to plead several pleas
made absolute, was set aside as irregular though the time for pleading liad

expired: Dean v. Thojnjyson, 4 Prac. R. 301.

(«) Judgment cannot, it is apprehended, be signed if the pleas are in the oflSce

and filed, though not served.

(y) The notice to plead, if not delivered with the declaration, may be delivered
any time after the declaration: Anon, 2 Wils. 137 ; see also West v. Radford,

Burr. 1452.
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in the County Courts tho declaration, and all pleadings

and notices requiring to be served, may be served in any

County, (w) 19 Vic. c. 43, s. 112.

Notice to 93. (x) A notice requiring the opposite party to plead,

sumcient. reply, rejoin, or otherwise, as the case may be, within eight

days, otherwise judgment, shall be sufficient without any

rule (y) or other demand; (s) and such notice may be deli-

vered separately or be indorsed on any pleading which the

other party is required to answer, (a) 19 Vic. c. 43, s. 111.

(mi) The county courts, thoiigh local so far as the place of holding tlie courts

are concerned, and though restricted as to pecuniary amount of jurisdiction, are

for service of papers, &c., territorially co-extensive with the superior courts

of law.

(x) Taken from Eng. Stat. 15 & 16 Vic. cap. '76, s. 62, Founded upon the first

report of the Common Law Commissioners, section 60.

(y) Rules to plead were made unnecessary by old rule 4 E. T. 11 Geo. IV. and

rule 10 E. T. 5 Vic, and demands of plea were thereby substituted.

(2) Demands of plea are now made unnecessary, and notices to plead substi-

tuted. The notice, if indorsed, may be in the following form :
" The defendant

is to plead, reply, <fec., hereto in eight days, otherwise judgment." If not indorsed

the notice may be in the same words, but intitled in the court and cause, and

both dated and signed by the attorney serving the same. A notice thus :
" To

plead in days has been held to be a notice to plead according to the prac-

tice of the court and within the time limited by the rules of the court : Biffer-

man v. Langelle, 2 B. & P. 363; see also Collins v. Rose, 5 M. & W. 194; Ramm
V. Duncomb, 2 D. & L. 88. It is doubtful whether such a notice would not now
be set aside as irregular or amended at the costs of the party who served it.

Where the time linaited in the notice to plead was less than that allowed by the

practice of the court, judgment signed by plaintiff for want of a plea, though

signed after the time limited by the court, was set aside : B^-aty v. BaldocJc, Barnes,

302. But where the time given was greater than that allowed by the court,

defendant was held entitled to the whole of the time so given : Solomonson et at v.

Parker et al, 2 Dowl. P.C. 405. These cases it is apprehended will apply to rei^lica^

tion, i&c, and other pleadings subsequent to plea: Wlnterhottom y . Lees, 2 Ex. 325.

No pleading can be filed during vacation : see section 83. An irregularity in a

notice to plead may be waived by defendant taking out a summons for further

time to plead : Pope v. Mann, 2 M. & W. 881. Indeed the want of a notice may,

it seems, be waived by defendant's conduct, for instance—if he obtain an order

for time to plead : Pearson v. Reynohh, 4 East. 571 ; see also Nias v. Spratley,

4 B. & C. 386. Even a summons for time to plead, obtained by defendant, may
be held to be such a waiver: Bolton v. Mannincf, 5 I>owl. P. C. 769, sed qu; see

Becker v. Shcdden] 3 B. tfe P. 180. But a summons obtained by one of two defen-

dants who appear by separate attorneys will clearly not affect the rights of the

remaining defendant : Showier v. Sioakes et al, 2 D. tfe L. 3. No judgment for want of

a plea can be signed as a general rule without a notice to plead : see Ueath v. Rose,

2 B. tfe V. N.R. 223 ; Fenton v. Ansiice, 5 Dowl. P.C. 113. it has been held that a

demand of plea cannot be served before declaration filed, however short the time

may be : Read v. Johnson, Tay. U. C. R. 489.

(a) If not delivered with the declaration, may be delivered at any time within

twelve months after declaration : see note v to section 91.
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93. (6) Express colour (c) shall not be necessary in any Express

pleading. (<7) 19 Vic. c. 43, s. 113. cessary.

04:. (e) Special traverses (/) shall not be necessary in And special

any pleading. (7) 19 Vic. c. 43, s. 114.

95. (h) In a plea or subsequent pleading, it shall not be crtaia,,.-,. .. all'-Kations

necessary to use any allegation 01 actionrm non or actionem an.rpniyew

ulterius non, or to the like effect, or any prayer of judgment; "" ^"-'^^^^^

(6) Taken from En^. Stat. 15 & 16 Vie. cap. 76, 8. 64. Founded upon the first

report of the Common Law Comhiissionera : section .39.

(c) Before this act it was a rule that pleadings should not be argumentative.

This gave rise to what was called exjuess colour. TIius, if to a declaration

stating that jilaintiff was possessed of a house, the defendant was in liis jilea to

state tliat the house was his, the pica would have been held bad as being an
argumentative and indirect denial of tlie statement in the declaration that the

house was the house of the plaintiff; but if tlie defendant were to state and show
that he had a f;ood title to tlie house, and admit the i(hiintift''s possession in fact,

but surmise that the j)laintiff was in i)osscssii)n by some bad title, the plea would

be good, as giving exprcsa colour to the plaiiititi""s alU-ced possession. This form

of pleading is now more a matter of history than of practice,

{d) The "express colour" declared to be nnnecessary by this section is o

course that fiction in pleading of which an example is given in the previous note

a proceeding characterized by tlie Common Law Commissioners as being, " ho
ever ingenious, too subtle and ouglit to be aboiislied." Indeed its express abol

tion by tiiis section is almost a work of supererogation. The want of " expres

colour," technicallj' so called, has always been a defect of form, which could only

be objected to on special demurrer, and it has been enacted " that no pleading

shall be deemed insutiicicnt which could heretofore only be objected to on s]K?cial

demurrer :" section I'iS. But by the operation of tiiis act, independently of the

section under consideration, tlie omission of such a fiction is not only unobjection-

able but actually commanded, for an allegation or " statement tiiat need not be

proved," should be omitted: section 76.

(e) Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 65. Founded upon the first

report of the Common Law Commissioners, section 44.

(/) The form of a six-cial traverse comprised first an inducement or statenien

of new matter which was required to be an indirect denial of the fact intended to

be traversed, and, sccond/f/, the conclusion or traverse, which was in these words,
" without thus, that, d:c." (denying directly the fact intended to be disputed). If

the inilucement stood alone the ph'a would have been open to objection for orgu-

mentativeness, because it would only show by inference or indirectly that the

allegation intended to be denied could not be true. The direct or " J»y>''c/a/ tra-

•verse," therefore, was added to avoid such an (»l>jeetion. Of it, os of express

colour, it may be said now only to be interesting in an historical point of view.

(.<;) The abolition of special traverses by express enactment maj- be also said

to be a work of supererogation, and for the reasons mentioned in note «/ ' I'l"

preceding section.

(/i) Taken from Enir. Stat. 15 cfc 16 Vic. cap. 76. s. 66. SubstJintially a n- - n-

nctment of rule 41 E. T. 5 Vic. which was copied from Eng. R. (t. 3 H. T. 4 Wm.
IV: Jervis N. R. 122. These rules were expressed to be applicable only to a

s
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nor shall it be necessary in any replication or subsequent

pleading to use any allegation of preclude non, or to the like

effect, or any prayer of judgment. (J) 19 Vic. c. 43, s. 115.

Commenne- 06- ) No formal defence shall be required in a plea,
mentofpiea.

^^^^^.y qj, cognizance, (Jc) and it shall commence as follows,

or to the like effect : (/)

The Defendant, by E. F., (m) his Attorney, (n) (or in

person, as the case may he) says that (o) (Jiere stale first

defence), (p)

And it shall not be necessary to state in a second or other,

plea, or avowry or cognizance, that it is pleaded by leave

of the Court or a Judge, (g) or according to the form of the

plea or subsequent pleading, intended to be pleaded in bar of tlie whole action

generally, as distinguished from pleas, to the further maintenance thereof only, a

restriction which does not prevail as regards this section.

(?) It was held under our rule 11 E. T. 5 Vic, that it was a good gi-ound of

special demurrer to a replication that it improperly concluded with a prayer for

relief: Rees v. Dick, 1 U. C. Q. B. 496. Such an objection would not now be

entertained on demurrer : section 123. It is apprehended if any pleading contain

matter by this section declared to be unnecessary, that the proper course would
be to strike out such matter, under section '76.

(j) Taken from Eng. Stat. 1.5 & 16 Vic. cap. 76, a. 67. Substantially a re-en-

. actment of our rule 10 E. T. 5 Vic, which was copied from Eng. R. G. 10 H. T.

4 Wm. IV: Jervis N. R. 123.

(k) Though a formal defence be used the plea would not upon that account be

set aside : Bacon v. Ashton, 5 Dowl. P. C. 94.

(?) The plea must be intitled of the proper court, <fec. : see section 77.

(m) An infant can only plead by guardian. The commencement of a plea in

such case may be as follows: " E. F. admitted by the said court here as guardian

of the defendant to defend for him, he being an infant within the age of twenty-

one years, <fcc."

(n) A plea for another by a person who is not an attorney is not a nullity

:

Eill V. Mills, 2 Dowl. P. C. 696.

(o) The court will consider every plea as pleaded to the whole declaration,

which is not in the introduction limited in terms as a defence to part only : Poul-

ton V. Dohnage, 6 U. C. Q.B. 277 ; see also rutney v. Sioann, 2 M. & W. 72. If a

plea professing to answer the whole declaration answer only part, plaintiff may^
demur : EddinonY. Pigram, 16 M. & W. 137; Chappellet aly. Davidson, 18 C. B. 194.

If professing to answer only part answer the whole, plaintiff's course is to make
application to have it amended under section 119. Special demurrer was formerly

open to plaintiff in such case: Grmj v. Pindar, 2 B. & P. 427.

(/>) If tlie defence be an equitable one the plea must begin thus, " For defence

on equitable grounds, <fec." : see section 124.

{q) i. e. Obtained under section 110.



S. 97.] DEFENCES AFTER COMMENCEMENT OF ACTION. 115

statute, (r) or to that effect, but every such plea, avowry or

cognizance, shall be written in a separate paragraph and be

numbered, (s) and shall commence as follows, or to the like

effect

:

And for a second (&c.) plea to (stating to uhat it is Seconapiea.

pleaded) (/) the Defendant says that, &c.

And no formal conclusion shall be necessary to any plea Formal

1 IT / N -in -IT-
c.Illusions

avowry, cognizance, or subsequent pleading, [it) Jy Vic. c. uuuecessary

43, s. 116.

07. (v) Any defence arising after the commencement of Defence^ ' • \ y J o
^

_
arising after

any action shall be pleaded according to the fact («;) without

(r) i. e. The statute authorizing double pleadin;; or some particular statute ia

which power to plead a defence in a special form is conferred.

(s) A defendant may in one plea refer to allegations in another, in the same
manner as in separate counts of a declaration : Beaton v. McKenzie, T. T. 1 «fe 2

Vic. M. S. R. <k n. Dig. " Pleading," XI. 1 ; see also Date v. The Gore Bist. Mutual
Fire Iks. Co. 14 U. C. C. P. 548.

(<) See note o, supra.

(n) Priiyer of judgment; etc, is declared to be unnecessary by the preceding
section ('.'5).

(v) Taken from Eng. Stat. 15 & 16 Vic. cap. 16, s. 68.

(w) Between pleas contemplated by this section and pleas puin darrein con-

tinuance contemplated by the section following, tiiere is a difference. The lat-

ter must express the ground of defence to have arisen since the last plea ; but

the jileas here intended may express the ground of defence as arising after the

commencement of the action, which may be at any time after writ issued and before

plea pleaded. It is enough if the plea di.sclose on the face of it matter which
arose since tlie commencement of the action: Brooks v. Jennings, L. R. 1 C.P. 476;
GresUj V. Gibson, L. R. 1 Ex. 112. But if pleaded to the whole cause of action it

will be bad if it leave any jjart of the cause of action unanswered: Ash ct al v.

Pouppeville, L. R. 3 Q.B. 86. Plaintiff may confess the plea and sign judgment for

liis costs : Barnett v. The London <L-N. W. R. Co. 5 U. <L' N. 004 ; PCummcr v. llrdye,

24 L.J. Q.B. 24 ; Cook v. IIopcwcU, 1 1 Ex. 55,5 ; Morr/an ct <d v. Ilardiiifj ft al, 1 1 W. R.

65; JliU V. Ilowcll, Law Times, May 26, ISOO, p. 130, Q. P>. It was hold before this

act that no sucli plea could be pleaded in bar to the action, thou^xh it miglit be to

the further maintenance. A ground of defence arising after action brought was
looked upon as something collateral, admitting tiie action to be well brought, but
alleging that by reason of the new matter, plaintiff ought not further to maintain
liis action. It was considered that a cause of action at llie lime of the commence-
ment of the suit was thereby acknowledged, whereas a jilea in bar must deny any
cause of action to have ever existed: LcBrctv. I'apillon, 4 East. 5n2. The fol-

lowing may be given as an example of such a plea. To an action on the case by
plaintiff as owner of a steamship, against defendants as owners of another steam-

ship, for injuries caused to plaititirt"s vessel by collision ; defendant pleaded
amongst other pleas a release after action, by a certain person jointly entitled

with the plaintiff to the ship and to the cause of action and damages in the decla-

ration mentioned: Suckling v. Wdson et al, 4 D, jt L. 167. Such a plea having
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''*i!.'°i"V'°^
any fijriual commencement or conclusion, (x) and any plea

which does not state whether the defence therein set up arose

before or after action, shall be deemed to be a plea of matter

arising before action, (y) 19 Vic. c. 43, s. 117.

Or after Cue 0§. (^a) In cases in which a plea ^?«s darrein continu-

ing, aiiidavit aiicc (Ij) was furmcrly pleadable (c) in Bane or at J^isi

Prim, {((') the same defence may be pleaded with an allega-

been lieltl to be one in bar of the further maintenance of the action, and not in bar
of the action generally, has been held to be inconsistent with and not pleadable

with pleas in bar: lb., but now see R. G. pi 22. And yet before this act it Avas

held that though such a plea was improperly framed in bar to the whole action,

instead of its further maintenance, that the court after verdict was bound to pro-

nounce judgment that the action be not further maintained: Cobbett v. Grey et al,

4 Ex. 729 ; see also Allot v. Hopkins, 13 M. & W. 94. It has also been held in

England, owing to the peculiar wording of the statute 2 Geo. II. cap. 22, s. 1.3,

thiit a debt which arises after action brought cannot be the subject of a set-off:

Richards v. James, 2 Ex. 471.

(.r) It is therefore apprehended that whether the plea be to the further main-

tenance or otherwise, the court will be bound to give judgment according to the

very rii;ht and justice of the matter in dispute. The j^lea if improperly framed
was objectionable only upon special demurrer, which by this act is abolished i

section 123.

[y) Matters of defence which arose before action must be pleaded in chief

:

Vanglinn v. Browne, Andr. 328 ; see also Wilson v. Wymonsold, Say. 268.

(a) Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 69. Substantially a re-en-

actment of our old rule 23 E. T. 5 Vic, which was copied from Eng. rule 5 H. T.

4 \Vm. IV.: Jervis, N. R. 115.

(/;) Plea puis darrein continuance. This term is applied to a well-known form

of pleading, though the reason for the name no longer exists. B}' an ancient

rule of practice, when adjournments of proceedings took place for certain pur-

I)oses from one day or one term to another, there was alvvaj-s an entry made on

the record expressing the ground of the adjournment and requiring the pai-ties to

re-appear at tlie given day, which entries were called continuances. In the inter-

vals between such continuances and. the day appointed, the parties were, for the

purposes of pleading, out of court, and consequently not in a situation to plead.

But it sometimes happened that after a plea had been pleaded, and while the

parties were so out of court in consequence of the continuance, a new matter of

defence arose, which did not exist and which the defendant consequently had no

opportunity to plead before the last continuance. This new defence he was there-

fore entitled (at the day given for his re-appearance), to plead as a matter that

had happened after the last continuance—jj-m/s darrein continuance. Ko entry of

continuances shall be made on any record or roll whatever or in the pleadings

:

R. G. pi. 25. But pleas puis darrein contiratance are .preserved by the section

here annotated.

(c) Conviction of plaintiff of a felony after action : Barnett v. The London cO N.

W. R. Co. 5 II. <t N. 604. Plaintiff having become an alien enemy by a declaration

of war after action : Alcinous v. N/jreu, 4 El. & B. 217, are examples of the plea.

(d) Pleadable in banc or at nisi priun. Between these two there is a distinction.

The former has been held to be pleadable by attorney and the latter by counsel

only. The former may be filed and delivered to the opposite party, but th«
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tion that the raatter arose after tlie last pleading; (e) but

unless the Court or a Judge otherwise orders, (/} such plea

latter can only, it seems, be delivered to tlie judge at nisi jirius: Pai/ne v. S/icii-

stoiie, 4 D & L. 396; and both require to be verified by atfidavit. If tliese dis-

tinctions are still to be observed, the effect of this section will be that if tlie plea
be jileaded before the sittin;;s at nhi priits, it must be pleaded in bnnr, filed and
served, as other ordinarj" pleadings ; but if after the commencement of the u'isi

prius sittings, it must be pleaded at Jiisi prItiK and given to the judge. Tlic object

of these rules of practice is to prevent the inconvenience that might arise if a
cause were for trial in one place and a plea filed and served in anotiier : Pa>/nc v,

Shensfone, 4 D. cfe L. 398, per Patteson. .1. It would also seem'that the plea may be
pleaded at nisi pmts though there was time to plead it in hone: Princed at v. Nichol-

son, 5 Taunt. 333. If pleaded at nisi prius it must be before verdict; but will be
in time though the jurv have left the bar, provided there be no actual renderinjj

of their verdict : rUdl'N. P. 310 ; Todd v. Enilt/ ct al, 9 M. cfe W. f.oe. Certainly
it would be too late after the discharge of the jury : Anon, Cro. Car. 232. When
j)leaded at nisi priits it should be transcribed by the jiroper officer on tlie record:
Mi/crs V. Tai/lor, 2 C. it P. 3nti. And the i)residing judge must certify it as part
of the record : Abbot v. Rngehji, 2 Mod. 3U7; Townsmd v. Smith, 1 C. <k K. 160.

If good in point of form and in other respects regular, it has been held that the
judge though of opinion that the plea is pleaded for delay only has no discretion to
refuse it: The Corporation of Ludlow v. Tiilcr, 7 C. & P. 537. The authoritv of this

case since the C. L. P. Act is much' shaken: see section 119. The plea though
bad may, it seems, be amended : Ilolroijd dal v. Reeiet al, 3 Q.B. 591 ; but see Bull

. N. P. 309 ; Moore v. JIaickins, Yelv. 18(>. It has also been held that a judge at nisi

prius cannot receive from plaintiff a replication or even a confession of the plea:
Fascall v. Ilorsleij ct al, 3 C. & P. 372 ; but see II. G. pi. 22 and 23. The judge's only
power has been held to be to return the plea as parcel of the record : Moore v.

Hawkins, Yelv. 180. And it has l)een held that ho had no authorit}' to reject

or set aside'the jdea, though insufficient in point of law: Paris v. Sal/cc'd, 2 W'ils.

137 ; Fitch v. 2'oulmin, 1 Stark. 02.

(c) A plea puis dnrricn continuance has been held in England to operate as a
withdrawal of pleas in chief, so as to entitle plaintiff to discontinue without costs:

Wollcn V. Smith, 9 A. & E. 505. And so as to prevent defendant if successful

recovering the costs of such ])rior pleadings : Lj/ttleton v. 6Vo."!.'» ct al, 4 li. tfe C. 1 1 7.

The prior pleas have been held to be so far waived by a plea puis darrein coutui-

uance that if the latter turn out to be defective defendant cannot avail himsi-lf of
his former jileas : Ji n-ber v. Palmer, I Ld. Rayd. 093. The only reason why the
defendant on ])leading puis darrein continunnce must withdraw or be hehl to have
withdrawn his former pleas, is that otherwise he would pli-ad ilouble : see Gordon
ct al v. Robinson, 3 Prac. R. 3»i6. And the ])ractice with respect to thi8 wa3
settled before the statute of 4 Anne, cap. Iti, which first allowed double jileading:

Wuffiier V. Imhrie, 2 L. M. it P. 334, per Parke, B. ; but see R. (J. pi. 23. Defen-
dant can onl}' jdead one j)lea puis darrein continuance : Bull N. P. 311. It would
appear that if any issue remain to be tried, it may be pleaded, though plaintiff

has obtained a verdict on other issues: Woffuer v. Inibric, 2 L. M. it P. 333; sec also
Wrif)hl v. r>urro>i<ihfs rl al, 3 C. B. 344 ; Cordon ft al v. Iiol>in»on, 3 Prac. R. 306.
After judgment by default no such plea will be allowed : Shaw v. Shaw, M.T. C Vic.
M.S. R. it II. Dig. " Puis darrein continuance." 1. An attorney cannot j>roceed for

his costs after this plea, unless he establish a clear case of fraud: White v. li'ulton,

E. T. 2 Vic. Jf.S R. it 11. Dig. " Attorney," <tc.. III. 9. Judgment upon a jdea
puis darrein continuance is peremptory: Beaton v. Forrest, Aleyn, 66,

(./*) The party has a certain time within which to plead as of right. It is dis-

cretionary with the court or a judge to allow him to plead after that time upoa
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shall not be allowed {g) unless accompanied by an affida-

vit (/i) that the matter thereof arose within eight days next

before the pleading of the plea, (i) 19 Vic. c. 43, s. 118.

99. 0) Except (/c) in actions for assault and bat-

proper grounds being laid for it. But the plaintiff has a right to come and con-

test the defendant's reasons for not proceeding according to the strict course and
practice of the court, and to take the opinion of the court or a judge thereon.

And that opinion if in favor of defendant will, as a general rule, be only upon
payment of costs : Dunn v. Loftus, 8 C. B. 76.

(g) Qn. Would it be void or irregular only if pleaded contrary to this enact-

ment ? The expression " shall be allowed" refers to some authority vested with

power to allow or disallow, and implies reference to that authority to decide. If

a plea were void in its inception a reference would be absurd. The want of an

affidavit would for this reason appear to be an irregularity only : see Gordon ei al

V. Robinson, 3 Prac. R. 366.

(7i) Generally the affidavit states the plea to be true in substance and matter of

fact: Minshall v. Evans, 4 C. <fe P. 555, per Patteson, J. If the affidavit refer to

the plea and the plea be intitled in the cause, tlie affidavit Avill be sufficient

though not specially intitled: Prince et al v. Nicholson, 5 Taunt. 333. It would
seem to be necessary that the affidavit if made during the nisi prius sittings

should be sworn before the presiding judge : Bartlett v. Leighton, 3 C. A P. 408.

The affidavit may be dispensed with if the subject matter of the plea arose at the

trial and before the judge : Toild v. Emly, 1 Dowl. N.S. 598. And in other cases

also in tlie discretion of the court or the judge: Dunn v. Loftus, 8 C. B. 76;

Warren v. Kirby, M. T. 3 Vic. M.S. R. &, H. Dig. " Abatement," 5 ; but see Powell

V. Duncan, 5 Dowl. P. C. 550. A copy of the affidavit should be served with the

copy of plea, or if affidavit dispensed with, copy of order dispensing with it

should be served: Gordon et al v. Robinson, 3 Prac. R. 366.

(t) If the last of the eight days fall on Sunday a plea on Monday would be

good : Dudden v. Triquet, 4 M. & W. 676 ; see also R. G. pi-. 166. And if the last

day expire during the nisi prius sittings the plea ought to be delivered to the

judge within the eight days, though the case may be low down on the docket:

Townsend v. Smith, 1 C. & K. 100. But if the last of the eight days fall between

the 1st July and 21st August, when shall the plea be filed and served ? Between

these dates, as a general rule, no pleading can be filed : see section 83, and notes.

In the English act, whence ours has been taken, it is provided that " such plea

may wlien necessary be pleaded at nisi prius between the tenth day of August

and twenty-first day of October." However, in this province, no court of nisi

prius sits until long after the vacation.

{j) Taken from Eng. Stat. 15 tfe 16 Vic. cap. 76, s. 70. Substantially the same

as our old U. C. Stat. 7 Wm. IV. cap. 3, s. 13, which was copied from Eng. Stat.

3 A 4 Wm. IV. cap. 42, s. 21. Both our statute of Wm. and the English statute

of which it is a transcript concluded in substance as follows—"to pay into court

a sum of money by way of compensation or amends, in such manner and under

such regulations as to the payment of costs and the form of pleading, as the said

judges or a majority of them as aforesaid, by any rules or orders by them to be

froiu time to lime made, shall order and direct." In tliis province, pursuant to

this statute, rules 17 and 18 of E. T. 5 Vic. were passed. In England, R. G. of

H. T. 2 Wm. IV. Nos. 55 and 56, of H. T. 4 Wm. IV. Nos. 17, 18, 19, and T. T.

1 Vic.

{k) This is a general law with respect to payment of money into court. In the



S. 99.] PAYMENT OF MONEY INTO COURT. 119

tery, (I) false imprisonment, (m) libel, slander when not Defenfiant

within the fifth Section of the Act to amend the law relat- money into

... Court, ex-

ing to libel and slander, (n) malicious arrest or prosecu- ceptincer-

. • -11 1 • /» 1 1 • • rr> ^'"- cases.

tion, criminal conversation or debauching ot the plaintiti s

daughter or servant, (o) a sole Defendant (p) in any ac-

cases excepted defendant can only have a right to pay money into court if he act

in some character or under some special circumstance which entitles him by act

of parliament to pay money into court, for instance, as a justice of the peace, die.

:

see Aslo7i v. Perkes et al, 15 M. & W". 385 ; Key v. Thimblehy, 6 Ex. 692 ; Thompson
V. Shcppard, 4 El. <fe B. 53. And it has been held since the C. L. P. Act that it is

not now any more necessary than formerly for one party to state and the other

to deny the special character or circumstances which give the right to pay money
into court contrary to the usual rule of law in such cases : Ih.

{T) Assault and battery. Similar words in the Eng. Stat, of Wm. were held to

be used only with reference to the persons of plaintiff and his wife, and not to

that of his son or servant. Plaintiff, for instance, suing for an assault upon his

son would be subject to a plea of payment into court : Kewton v. Holford et al,

6 Q. B. 921 ; see also Aston v. Perkes et al, 15 M. &, W, 385 ; Evans v. Walton, L.

R, 2 C. P. G15.

(m) False imprisonment. As to magistrates and others sued for something done
in an official capacity, see note h ante.

(n) Libel. The exception is as regards libels printed in a newspaper or peri-

odical publication by Con. Stat. U. C. cap. 103, s. 5, as to which see O'Brien v.

Cletnent, 15 M & W. 435; C/iadwick y. Hcrapath, 3 C. B. 885; Lnfonc\. Smith
et al, 3 H. <fe N. 735 ; s. c. 4 H. <fe N. 158 ; Jones v. Mackie, L. R. 3 Ex. 1.

(o) Debauehing ofplaintiff''s daitgliter or servant. This particular kind of injury

having been expressly excepted, it would seem to show according to tlie rule

ezpressio wiius, itc, that other cases of injuries to members of plaintiffs family are

not excepted : Newto7i v. Holford et al, 6 Q. B. 926, per Tindal. C. J. Such for in-

stance as enticing away plaintiffs daughter or servant : Evans v. Walton, L. R.

2 C. P. 615.

(/)) To entitle a sole defendant to pay money into court no order is necessary;

but in the case of one or more of several defendants the law is different (section

here annotated). An order when necessary may be obtained at any time before plea.

It may be immediately after writ issued, but then it must be done in such a way
as not to prejudice the plaintiff, and so as not to deprive him of any costs to

which he would be otlierwise entitled: Edwards v. Price el al, 6 Dowl. P. C. 489, per

Patteson, J. Though the summons be taken out before declaration, the payment
into court must be afterwards pleaded to tlie declaration: 3fol.son v. Mnnro,
1 Cham. R. 97. The money may be paid in respect of one or more of several

counts : Fullwcll v. JIall, 2 W. B!. 837 ; Uallct et al v. East IndiaCo. 2 Burr. 1 12(1 ; and
not necessary to show how much is paid in respect of one count and how much to

another : Marshall v. Whiteside et nx. 4 Dowl. P.C. 760 ; except when there are counts

on a bill or note: Jourdain v. Johnson, 2 (/. M. <t R. 564 ; TattcrsaU v. Parkiusoji,

16 M. <fe W. 752. No other plea will be allowed to that part of the declaration

to which the plea of payment into court is pleaded : 2'hompton v. Jackson, 8 Dowl.
P. C. 691; Hart\. Denny, 1 II. <t N. 609. In one case, where money was by
mistake paid into court it was allowed to be withdrawn : Weltster v. Emery, 10

Ex. 901. The plea may be amended and a further sum be paid in: Domett et al v.

Young et al. Car. <fe M. 465. The effect of the plea is to admit a cause of action and
damages in respect thereof to the amount paid in : Story v, Finnis et al, 6 Ex. 127 ;
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tion, (5) without rule or Judge's order, or one or more of

several Defendants (by leave of the Court or a Judge (r)

upon such terms as the Court or Judge thinks fit), (s} may

pay into Court a sum of money by way of compensation or

amends. (0 8 Vic. c. 13, s. 36 ; 13, 14 Vie. c. 60 ; 2 Geo.

IV. c. 1, s. 25 ; 19 Vie. c. 43, ss. 119, 121.

10©. (w) The money shall be paid to the proper officer of

the Court (f) who, for receiving the same, may exact a sum

but not necessarily the cause of action in the declaration alleged : Schre;^er v,

Cardcn, 11 C. B. 851; PerrenY. 3lonmouthshire Ji. ct Oa7ial Co. 11 C. B. 855.

Where the declaration comprises several causes of action and money is paid iu

o-enerally, the court will not order particulars as to what items of plaintiff's claim

the money is paid into court : The Thames Iron Works and Ship Building Co. v.

The Royal Mail Steam Packet Co. 10 C. B. N.S. 375 ; but see Baxendale et at v. Oreat

Western R. Co. 6 H. (fe N. 95; see further section 101 and notes thereto.

{q) In actions. The present section extends to damages in detinue : Phillips

V. Hayward, 3 Dowl. P. C. 362 ; Crossfield et ux. v. Such, 8 Ex. 159 ; but see Allan
V. Du7in, 28 [j. T. Rep. 257 ; and in trover : Peacock v. Nichols, 8 Dowl.. P. C. 367

;

Key V. Thimblehy, 6 Ex. 692; and to trespass by one tenant in common against

another for destruction of the common property : Cresswell v. Hedges, 1 H. & C.

421. A defendant is not entitled to pay money into court in a case where the

plaintiff assigns several breaches in his declaration under Stat. 8 & 9 Wm. III.

cap. 11, and where the judgment obtained by plaintiff is to stand as a security

tor any future breaches of covenant of which the defendant may be guilty t

Bishop of London v. McNeil, 9 Ex. 490; England et al v. Watson, 9 M. & W. 333.

The Stat. 8 & 9 Wm. III. cap. 11, is expressly excepted out of the operation

of this act: see section 148. The court sustained a plea of i3ayment into court

as against a demurrer to it in an action on a replevin bond : Thompson v. Kaye
et al, 13 U. C. C. P. 251. But replevin bonds are not within the operation of the

statute of Wm. : Bletcher v. Burn, 24 U. C. Q. B. 259. Bonds within the statute

of Wm. clearly do not come under the operation of this section : Lowe v. Aforice,

19 U. C. C. P. 123.

(»•) The words " by leave of the court or a judge" must be taken exclusively to

refer to an application by one or more of several defendants to be allowed to pay
money into court. The practice as to these latter was first introduced by the

discretionary power of the court. It is still made subject to its discretion, and
may be subjected to terms : Kay v. Panchiman et al, 2 W. Bl. 1029, per De Grey„
C. J.

[s) Court or judge. Relative powers : see note w to section 48.

{t) Justices of the peace and other public officers when sued either for an act

done within their jurisdiction or in excess of jurisdiction, may pay money into

court: Con. Stat. U. C. cap. 126, s. 13.

(?/) Taken from Eng. Stat. 15 <fe 16 Vic cap. 76, s. 72. Substantially the same
as English rule 18 of H. T. 4 Wm. IV., which was never in force in this province.

(v) Proper officer— Qto. Is it intended where an action has been commenced in

the office of a deputy clerk of the crown, tliat money may be paid to such deputy
as the " proper officer," and as being the officer with whom the plea is filed ?

It is apprehended, not.
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not exceeding one per cent, on the sum so paid in, (w) and omcertoor r '\ J ri'ci'ive one

who shall sign a receipt for the amount in the margin of the perctnt. op
" ^ '^

^ moneys pai

plea, (xy for signing which receipt he shall be entitled to i"to court,

twenty cents, (>/) and the sum so paid in shall on demand be

paid out to the Plaintiff, (,~) or to his Attorney upon a written

authority from the Plaintiflf. («) 2 Geo. IV. c. 1, s. 2G
;

19 Vic. c. 4.3, s. 121.

101. (I'O Payment of money into Court (c) shall be Siuh pay-

pleaded (d) in all cases as nearly as may be in the following picaJt-a.

(?<)) The per centage is not to be charged except where the money is paid into

court under a plea: Carrall v. Potter, 3 Prac. R. 11. Where mone\- was ])aid in

under a judge's order to abide the result of another suit, it was held that the only

charge allowable to the clerk was 20s. under the tariff of costs : Jb.

(x) No receipt on the margin of the plea was required under our old practice:

IfUes V. Har~,cood, 1 U. C. Q. B. .515. The omission of the receipt may now be
held to render the plea irregular, and entitle tlie opposite party to move to set it

aside: Harsant v. Bnak, 6 Jur. 1110. Taking the money out of court is a waiver

of any irregularity in paying it iu : Griffiths v. Williams, 1 T. R. 710.

(,?/) This fee obviously is only chargeable where the money is paid into court

under a plea : see note w supra.

{£) Plaintiff will be entitled to the money, whatever may be the result of the

action. If he die, then his legal representatives only will be entitled to it : Palmer
V. Rciffcnstein, 1 M, & G. 94. And on the other hand, money paid into court by
a defendant who afterwards dies, will, as against the same plaintiff, avail defen-

dant's executors, if sued for the same cause of action : Carey v. (Jhoute et al, M. T.

6 Vic. MS. R. «fe U. Dig. "Payment into Court," 2.

(a) Plaintiff's signature to the written authority, when produced by the attor-

ney, need not be veriiied on affidavit, unless so required by the master : R. G. pr. 1 1.

(6) Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 71. Substantially a re-enact-

ment of our rule 17 of E. T. 5 Vic, which was copied from Eng. rule T. T. 1 Vic,

(o) As to when and in what cases money may be paid into court, see section 99

and notes thereto.

(c?) As a general rule, the money should be in truth paid into court before plea;

see Gover y.'A'/kins, 3 M. & W. 216 ; Clark v. Dnyin, 3 I). <fc L. 513. But tliere may
be cases in which the court will j)resume that it has been done, thougli it has not

in fact been done: see Rcmhl et al. v. Mallesoii, 16 M. <fe W. 828. Tiie old mode
of payment into court was by a rule to strike the sum paid into court out of the

declaration, which rule it was always necessary to produce at the trial. The ploa

of payment, which, being upon the record, proves itself, is considered a less expen-

sive course, and is therefore substituted for tlie old mode: A'ei/ v. Thimhlcb;i,

6 Ex. G92. If plaintiff's claim be composed of several demands, to some of which
he has a defence and to others none, and he wish to plead payment into court, his

proper course is to plead to the demands which he disputes separately, and then

plead payment into court as to the residue: see Coates et al v. Slevcn-t, 3 Dowl. P. C.

784 ; Sharman v. Steveuson, 3 Dowl. P. C. 709. The effect of a plea of payment into

court depends much upon the form of action in which it is pleaded. In an action

of assumpsit on a special contract, the plea admits that contract : Seaton v. Benedict,

.
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form, mutatis mutandis : (e)

Por^ The Defendant, by E. F. (/) his Attorney, {g) {or in

person, &c.,) (Ji) (if pleaded to part, (t) saij, as to
,

Bing. 32, ^er Gaselee, J. ; Drake v. Lcwin, 4 Tyr. 730 ; Speck v. rhillips, 5 M. & W.
279 ; Arclter v. EnglisJi etal, 1 M. & G. 8Y3 ; and the breaches of it as alleged : Wriffht

V. Goddanl et al, S A. <fc E. 144 ; but not the amount of damages claimed by plain-

tiff in respect thereof: see AUwood v. Taylor et al, 1 M. & G. 279 ; Cooper v. Blick,

2 Q. B. 915 ; see also Turner v. Diaper, 2 M. & G. 241 ; Mondcl v. Steel, 8 M. & W.
^ 858 ; Robinson v. Ilarrnan, 18 L. J. Ex. 202 ; Twyman v. Xnowlex, 22 L. J. C. P. 143

;

I but where, as in indebitatus assumpsit, the demand is made up of several items, the

plea admits nothing more than that the sum paid is due in respect of some cause
of action : Seaton v. Benedict, 5 Bing. 28 ; Hingham et al v. Robins, 7 Dowl. P. C. 352

;

Archer v. English et al, 1 M. tk G. 873 ; Ooff v. Harris, 5 M. &, G. 573. Particulars

,

where several causes of action, as to intended application of the payment refused :

Thames Iron Works & Ship-Building Go. v. Royal Mail Steam Packet Co. 10 C. B. N.S.

875 ; but see Baxendale v. The Great Western R. Co., G H. <fe N. 95. The admission
by payment into court in an action of tort is something analogous to the admission
by payment into court in indebitatus assumpsit. The effect is this, the defendant
says he will not dispute what is alleged against him in the declaration, to the ex-

tent of £ , leaving the plaintifif all his rights, intra the £ pleaded, and not
prejudicing himself in his defence ultra that sum: Story v. Finnis et al, 6 Ex. 123

;

Schreger v. Garden et al, 11 C. B. 851 ; Perrin v. The Monmouthshire R. & Canal Go.

11 C. B. 855. See also Knight v. Egerton et al, 7 Ex. 407; Leylandr. Tancred et al,

16 Q. B. 664. In England defendants have been refused permission to plead with
payment into court, a plea denying the whole cause of action alleged in the decla-

ration: Thompson V. Jackson, 8 Dowl. P. C. 591 ; Dearie v. Barrett, 2 A. (fe E. 82;
O'Brien v. Clement, 15 M. <fe W. 435 ; see also Thomas v. Hawkes et al, 8 M. & W.
140. Where, in an action on a bill of exchange for £40, defendant paid £41 8.s.

into court, it was held that evidence of payment of part before action brought
was inadmissible : Adams v. Palk, 3 Q. B. 2. If the payment be made and pleaded
in an action when it should not be made, plaintiff's course is to move to strike

out the plea under this act. As to the effect of inconsistent pleas when allowed
to stand, see Fischer v. Aide, 6 Dowl. P. C. 594 ; Twemlow et at v. Askey et al, lb. 597.

(e) The form given by this act must be adopted " as near as may be " in all

cases. It is not necessary, in the special cases of justices of the peace and particular

officers entitled to pay money into court by different statutes, that the character of

the defendant should be stated in the plea. The provision that the plea shall be
"as near as may be" in the form given, "mutatis mutandis," is only to authorize

such alterations as may be necessary in order to adapt the plea to the names of

the parties, cause of action, sum paid, and the like: Thompson v. Sheppard, 4 El.

<fe B. 53 ; Aston v. Perkes et al, 15 M. & W. 385 ; Lowe v. Steele, lb. 380.

(/) See note m to section 96.

{g) A plea for another by a person not an attorney is not a nullity, but may be
set aside on motion: see note n to section 96.

(/i) The plea ought to show whether defendant pleads in person or by attorney

:

see note u to section 85.

(i) Money may be paid into court and pleaded as to one or more of several
counts : Fullwell v. Hall, 2 W. Bl. 837 ; Hall et al v. Fast India Co. 2 Burr. 1 1 20. It

has been held that payment made jointly upon two breaches in covenant is good,
without showing how it is intended to be applied to each : Marshall v^ Whiteside

et ux. 4 Dowl. P. C. 766. But where, among other counts, there was one on a bill of
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parcel of the money claimed,) (/) brings into Court the sum

of (A;) , and says the said sum is enough to satisfy the

claim of the Plaintiff in respect of the matter herein pleaded

to. 19 Vic. c. 43, s. 120.

109. {m) The Plaintiff may (n) reply to a plea of pny- Ropiynf

ment of money into Court, by accepting the sum so paid in, fuchli^se!^

in full satisfaction and discharge of the cause of action in

respect of which it has been paid in, and may in that case

tax his costs of suit, and in case of non-payment thereof

exchange, it was suggested that the plea of jiayment into court shouUl state how
much of the money was intended to be applied to the bill : Jourdo.in v. Johnson,
2 C. M. & R. .564 ; Armfidd v. Bnrciin ct al, 8 Dowl. P. C. 247 ; Tatlermll v. Parkin-
son, 16 M. ck \V. 752 ; also see UnleyRon v. Jfackeiizie, 3 Bing. N. C. S24; Harris v.

Bushel/, 2 Dowl. N. S. 514; Bills et al v. Mesnard el al, 10 Q. B. 266 ; Baileij et al

V. Sweeting, 1 D. cfe L. 653.

{j) A plaintiff may recover less than he claims in his declaration, so the defend-
ant in his plea may allege that less is due than is claimed : Tattersall v. Parkinson
16 M. &. W. 757, per Parke, B.

(Z) A payment into court of a less sum than that admitted by the plea to be
due, would be bad : see Tattersall v. Parki)ison, 1 6 M. it W. 752 ; Grimsley v. Parker,
S Ex. 610. If plaintiff be entitled to interest on his cause of action, defendant
should pay interest, to be reckoned to the date of payment, and not merely to the
date of the commencement of the action : Kidd v. Walker, 1 Dowl. P. C. 3.T1. A
defendant may be allowed to amend his plea by ])leading payment of a further
sum than that at first pleaded: Domett et al v. Yvunfj et al. Car. cfc M. 4('i5. Where
defendant paid into court the amount claimed and offered to pay costs wiiich plain-

tiff declined, undertaking to pay them himself: Held, that defendant was entitled

to succeed on his plea of paj-ment into court : Thame v. Boast, 17 L. J. Q. B. 339.

{I) And says that the said sum is enovr/h to sritisfi/, ttc. This is tantamount to the
old form of no damages ultra, and is a substitution therefor. It is the material
and traversable point in the plea. Where, to an action for goods sold, money due,
<fcc., defendant pleaded as to part never indebted, and as to the residue payment
after action brought, naming the sum, which plaintiff accepted and received in
satisfiU'tion of the said claim of A, " and of all dainot/cs accrued in respect thereof,"
but only proved that the amount so paid was tlie debt sued for without costs:
Held, plea not proven : Cooke v. Hopcice'.l, 26 L. T. llep. 224.

(w) Taken from Eng. Stat. 15 «fe 16 Vic. cap. 76, s. 73. Substantially a re-

enactment of Rule 18 E. T. 5 Vic, which was copied from Eng. rule 19 T. T.'l Vic.
The effect of this section is to allow plaintitt" either to take tiie money paid
into court with his costs, or to re])ly damages ultra. Whatever may be tlie result
of the cause, plaintiff will be entitled to the amount paid into court, provided
defendant be not a justice of the peace or other person entitled to special protec-
tion by statute.

(n) Plaintiff shall be at liberty cither to accept or refuse the money paid into
court. Defendant by pleading payment into court admits plaintifTs right to re-

cover sohie damages, but contends tlial he has no right to a sura exceeding that
paid into court and pleaded. Tliis of course the plaintiff may dispute in his
replication, and thereupon proceed to trial. The amount of damages to which a
plaiutiii' may be entitled is generally a question for the decision of a jury.
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piaiiitiir within forty-eight hours, may sign iudgment (o) for his costs
satislied. Jo ' j c j ^ k ^

SO taxed ; ( ij) or the Plaintifi mgy reply that the sum paid in
Plaintiff not

, .„,.,.. n ,

satisfied. is not enough (g) to satisfy his claiui in respect oi the matter

to which the plea has been pleaded, (r) and in the event of

an issue thereon being found for the Defendant, the Defen-

dant shall be entitled to judgment and his costs of suit, (.s)

19 Vic. c. 43, s. 122.

(o) Where plaintiff's attorney, by mistake, accepted money paid into court, and

signed judgniont for costs, the judgment upon application of plaintiff and upon
payment of costs, was set aside, and plaintiff permitted to proceed with his action :

Hmery v. Webnter, 9 Ex. 242.

{p) The quantum of costs to be allowed plaintiff will depend upon the foi-ra of

issue raised by the plea of payment into court: see Ilaroldy. Stnilh, 5 II. & N. 381.

\ That plea may be either in respect of the whole cause of action, or only of a part

( selected, and, as it were, isolated by defendant. If the plea be to the wliole

declaration, plaintiff is undoubtedly entitled to take out of court the amount so

pleaded, and to tax his costs of suit, which ends the cause. But if defendant has

filed several pleas, of which the plea of payment into court applies onlj' to part of

the declaration, and the remaining pleas to the residue, the plaintiff" by accepting

the money so paid into court is only entitled to the costs of the cause in respect

to that part of the declaration to which payment is pleaded : Rumhelom v. Whatley,

16 Q. B. 397 ; also R. G. pr. 12 ; and must either reply or enter a nolle prosequi as

to the residue: Emmett v. Standen, 6 Dowl. P. C. 591. If he elect to go to trial,

and fail on the residue, defendant will be entitled to the costs of the cause in

respect of such defence, commencing at " Instructions for plea," but not before :

R. G. iH-. 12. And if plaintiff' in such a case neglect either to enter a nolle prosequi

or to proceed to trial, defendant will have the right, upon proper demand, to sign

judgment of non pros. : see Topham v. Kidmore, 5 Dowl. P. C. 676 ; Goodee V. Gold-

smith, lb. 288 ; Coates el al v. Stevens, 3 Dowl. P. C. 784.

(q) Plaintiff, if he afterwards change his mind, may apply to amend his repli-

catioH by accepting the money paid into court, upon paying defendant all costs

incurred by him subsequent to the payment into court : Kelly v. Flint, 5 Dowl.
P. C. 293.

(r) This is in lieu of the old form of replication, that the defendant '• was and

(is indebted to plaintiff in a greater sum" than that paid into court: see Faithful

V. Achley, 9 Dowl. P. C. 555.

(s) Defendant in this case, it is apprehended, would be entitled to liis costs of

suit, and not merely those incurred since payment into court, according to the

old practice ; the costs to be in respect of the whole or a portion (as the case

may be) of the plaintiff's cause of action so far as covered by the plea of payment:
see Harrison v. Watt et iix, 16 M. (fe W. 316 ; Thame v. Boast, 12 Q. B. 8ti8; Rum-
below V. Whalley, 16 Q. B. 397. This rule as to costs will apply if plaintiff" be non-

suited: ShilUbeer v. Lingjoood, 15 L. T. Rep. 143. Or if defendant be allowed to

sign judgment under section 227, upon a suggestion that plaintiff' neglects to pro-

ceed to trial: see McLean v. Phillips, 7 C. B. 817. And if part of the demand be
\\paid after action brought and the remainder paid into court and pleaded, defen-

Vdant will be entitled to the general costs of the cause: Horner v. Denham, 12 Q.

B. 813. But where plaintiff having after plea obtained leave to amend his decla-

ration on payment of costs by increasing the amount of damages, and defendant
having after amendment paid money into court by which one of his pleas became

/

I
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103. (0 Iq case doubts arise as to the form of pleas when P'^a good,

. , .
though it

causes of action may be considered to partake of the character treat an ai-,,„,,„ ,„ ..
,

- leg(,'d breach
both or breaches ot contract and 01 wrongs, (21) no plea good of contract

1 iiiii-'ii 1 IP- ^^^ wrong,
in substance shall be objectionable on the ground 01 its treat- and rice

versd.

unavailable, held that he was not entitled to the costs of such plea: Gould y.
Oliver, B'xug. N. C. 115. The phraseology of this section, thou<jli apparently 1

contemplating paj-ment pleaded to the whole declaration, is clearly like that of I

the old rules ; the policy of which was to make each party pay costs in respect of
that part of the case iu which he was wrong : case in Chambers, reported in note
a to p. 520 of 4 D. <t L., per Alderson, B. ; see also Ooodee v. Goldxmith, 5 Dowl.
P. C. 288; Amor v. C'nthbcrt et al, 1 Dowl. N. S. 160. Where therefore to debt
for goods sold, money lent, etc., defendant pleaded except as to lbs. parcel, ttc,
never indebted, and as to the sum of 15s. ])ayment into rourt, and plaintitf joined
issue on the former plea, and accepted the 15s. paid in court and the issue was
afterwards found for the defendant, it was held that plaintiff was entitled to all

the costs relating to the 15s. paid into court: Harrison v. Watt et nr, 16 M. & W. ^
316: see further R. G. pr. 12. Where in an action of covenant the declaration
contained several breaches, and £10 were paid into court, on one breach, leaving
the others to be tried, upon which plaintitf recovered Is. damages, plaintiff was
held entitled to costs, notwithstanding the judge certified under Stat. 4o YA.t.. cap.

6, s. 2, "that the jury in this case found a verdict for Is. damages and no more;"
Jiichards V. Bhtck, 6 C. B. 443.

(f) Taken from Eng. Stat. 15 (fe 16 Vic. cap. V6, s. '74,

(?<) It is unnecessary to enumerate any such doubts, as the section itself is

Bufhciently explanatory ; but it may be mentioned that in the early case of Powell v.

Lnijion, 2 B. & P. N.R. 365, the question arose, and it was held that to a count ap-
parently in case, but substantialh" in contract, a plea in abatement for non-joinder
(which can onl}" be pleaded in an action on contract) was good: see also Buddlex.
Widson, 6 T. R. 369. A similar plea has been held to be inadmis.sible in an action
clearly founded upon a tort : Mitchell v. Turhutt et al, 5 T. R. 649 ; see also Govelt
V. Radnidgeetal., 3 East. 62; Elwellv. The Grand Junction R. Co., 5 M. & W. 669,
Where, in case against a common carrier for not safely conveying goods accordino"
to undertaking, to which defendant pleaded not gudty, held that the plea admitted
the goods to have been received as alleged, but denied negligence iu the jierform-
ance of tlie duty resulting from the contract : U ehb v. Puc/e, 6 M. it G. 1 96. Though
this section relieves deieiulants from the embarrassment of deciding whether a
declaration is framed on breach of contract or for a wrong, 3-et it leaves open to
doubt the effect of pleas on contract when i)leade.i to declarations sounding of tort
or vice versa, e. g. non axsuinjjsit to an action on the case, or not guilty in an action
of assun)p.iit. As to the efl'ect of these and similar pleas in general, see R. G. pi.

6 et seq., an(\ in connexion therewith the following cases: Passevga- v. Brookcn,
1 Bing. N. C. 587 ;

llemvting v. Parry, 6 C. cfe P. 5«0 ; Smith v. Parsons, 8 C. <k P.'

199; Spencer v. Dau'son, 1 Moo. <fe R. 552. The mode in which the doubts here
mentioned are precluded, is a necessary consequence <>f section 123, which enacts
that no i)leadiiig sliall be deemed insufficient which could heretofore have been
objected to on special demurrer only; for a jilea, though held bad before this act,

for example, non assumjisif, in case was considered open to objeclion ui)on special
demurrer only: Davison v. }foret(>n, 1 Chit. R. 715; //<i/ne v. . Jh. 710^ note*
Jvemy v. Furrant, 1 Dowl. P. C. 453 ; see also Smith v. Jones, 3 D. tt R. 621. And
it has been enacted by this act that either party can only object by demurrer to
the pleading of the op])()site party, on the ground " that such jjlea'ding does not
set forth sufficient ^rroHnd of action, defence or reply," «tc.: section 12'j.
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ino; the declaration either as framed for a breach of contract

or for a wrong, (y). 19 Vic. c. -43, s. 123.

lOJ:. (vo) Pleas of payment (ct-) and set-off, (//) and all

(v) It mav be necessary to draw attention to the fact that this section only

declares that a plea good in substance shall not be objectionable merely because it

treats a declaration as framed for a breach of contract, which is in fact for a wrong
or vice versa, but does not render unobjectionable pleas in assumpsit to any form

of action in which such pleas have heretofore been held or declared to be bad,

such, for example, as 7ion assuinjmi to an action on a bill or note, <fec. : see R. Ct.

pi. 6, etse<]. ; also Kelii/ v. Villebois, 3 Jur. 1172 ; 3fasson v. Hill et al, 5 TJ.C. Q.B. 60

;

Sewell V. Bale, 8 Dowl. P. C. 309 ; Eddison v. Peagram, 4 D. »fe L. 277 : Bousfield

V, Edge, 1 Ex. 89 ; Harney v. Hamilton, IS L. J. Ex. 377. It is presumed that

pleas pleaded in contravention of established practice, may be set aside upon

aiii^lication under section 119 of this act,

(w) Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 75,

(z) A. plea of payment is only necessary when there has been a debt incurred.

No debt can be said to have been incurred where there has been no credit. Thus,

where a man makes a purchase and eo inslanti pays for the article and takes it

and gives the money for it, tliere is no debt—it is an exchange of money for

goods and tliere is no occasion to plead payment, for tlieman was never indebted.

Tlie same principle applies to all transactions that fairly conie under tlie same

arrangement, whether a man goes to an inn to eat his dinner, and pays for it

immediately, or whetlier he goes to remain tliere for more than one meal, or even

for a day or several days, where it is never intended that there sliould be any

credit given, except for the moment as it were, while the goods are being lianded

over to be paid for : Wood et uz. v. Blelcher, 27 Law T. Uep. 126 ; see also Bmsey v.

Barvett, 9 M. & W. 312 ; Littlechild v. Banks, 7 Q. B. 739 ; Fitzgerald et al v. The

London. Co-operaiive Assou. 27 U. C. Q.B. 605. It has been held in debt on simple

contract tliat where defendant pleads payment of a certain sum of money he must

prove payment of that sura, (even though it be laid under a videlicet) in order to

entitle him to a verdict on tlie whole plea ; but tliat the plea may be taken distri-

butively and the issue found for defendant as to the amount proved to have been

paid, and as to tlie residue for plaintiff: Cousins v. Faddon, 2 C. M. tfe R. 547.

Therefore, wliere in debt for goods sold and delivered, and work and labour done,

the defendant pleaded y<rs^, nuuquam indebitatus ; secondly, as to parcel of the sum
demanded, to wit, £338, payment of £338 in dischai'ge of that parcel ; thirdly, a

set-off for money paid ; the plaintiff proved a special contract for good sound

saleable bricks, to be made for him by the defendant, at a certain price per thou-

sand, and delivery of so many as amounted at tliat rate to £396 ; tlie defendant

proved payment of £314 and a set-off for £21, and proved also that the bricks

were badly made, and the jury found the value of those delivered to be not more
than £335 ; the court directed the verdict to be entered on the plea of payment
as to £314 for the defendant, as to the residue for the plaintiff'; on the plea of set-

off as to £21 for the defendant, as to the residue for the plaintiff"; on the plea of

nunquam indebitatus as to the whole sinn demanded, except £335, for the defen-

dant; so as to give the defendant judgment on the whole record: lb.

(y) The statutes of set-off are 2 Geo. II, cap. 22, s. 13, and 8 Geo. II. cap. 24,

ss. 4, 5. It has been held that if defendant plead to the whole cause of action set

forth in the declaration a set-off' of a sura of money, but do not prove that the

amount so pleaded is equal to or greater than the aggregate amount of plaintiff's

claim, there must be a verdict on that plea for the jilaintiff : Moore v. Butlin, 7 A.
& E, 595. It is an advantage to a defendant to be allowed to plead generally



S. 104.] DISTRIBUTIVE PLEADINGS. 127

other pleadings (z) capable of being construed distributively, ^\^*^^-"t*™

shall be taken distributively, (a) and if issue be taken thereon t'lnstiued
•" ^ ^

_
distriliu-

and so much thereof as is a sufl&cient answer to part of the tiveiy.

that a greater sum is due to him than the amount of the plaintiff's demand ; but
then defendant has no right to take an unfair advantage of plaintiff by pleading
to the whole, and thus taking the chance of proving as much as he can, and claim

to be allowed a verdict for as much as he has proved, wlion he has not proved
any set-off equal to that which he has pleaded or to the debt which the plaintiff

has established. The general rule must apply, that if a party plead a special

plea and fail in proving any part of it, he fails in proving the whole quoad the

issue raised: Tuck v. Tuck, 5 M. <t W. Ill, per Abinger, C. B. But defendant
cannot as a general rule for this purpose take into account a defence which arose
after the commencement of the suit: see sections 97 and 98, and notes thereto.

The language of the plea of set-off is to be understood as applying to the state of

the account between the plaintiff and the defendant at the time of the commence-
ment of the action. The defendant by that plea alleges that the plaintiff' was at

the time the action brought indebted to him in an amount equal to or greater

than tliat in which he was indebted to plaintiff, and that such debt is still owing
to him, defendant: Spradbery y. GiUam, 2 L. M. & P. 367, joer Parke, B. Tho
plea lias been held to be so far divisable that if defendant by means of it taken
with other pleas on the record, cover the ^L'hole of plaintiff's demand, he will be
entitled on that plea to have a verdict entered in his favor for the amoimt proved

:

Tack V. Tuck, 5 M. & W. 112, per Parke, B. ; see also Fordy. Beech, 11 Q. B. 842
;

Aichols V. 2'uck, 1 C. L. Rep. 5.32. But in this as in tlie case of a single ]ilea to the

whole declaration if the amount proved be less than tlie amount of claim estab-

lished by plaintiff, the issue must be found for plaintiff: Tuck v. 7\u'k, 5 M. tfc W.
109 ; see also KUner v. Badey et al, 6 M. & AY. 382 ; Green v. Marsh, 5 Dowl. P. (\

669. The case of 7\ick v. Tuck is not so correctly reported in 7 Dowl. P. C. 373,

as in .5 M. & W. 109. It in eft'ect decides that plaintiff cannot have a verdict on
a plea of set-off unless the plea cover plaintiff's demand as it stood originally, or

as reduced by some other j^lea, but is no authority for depriving a defendant of

the set-off in reduction of damages. Therefore it has been since held that a set-off,

if pleaded and proved, though it do not cover the whole of plaintiff's claim, may
prevail in reduction of damages : Rodgers et al v. Maw, 15 M. & W. 44-i.

(z) And all other pleadings. This section seems to embrace all forms of

actions and all forms of pleading in any particular action—demurrers included.

Demurrers have been held divisible long before this act : Hinde etalr. Gray, I M.
<fe G. 201, note a; see also Briscoe v. Uill, 10 M. & W. 735 ; Yales\. Tearle, 8 Jur.

774. Whether there be a demurrer upon the record or not, the courts have laid

down the rule that judgment must be given ujion the whole record according to

the truth. And that where several breaches are assigned in a declaration to the

whole of which there is a demurrer, if any breach is well assigned, the plaintiff is

entitled to judgment as to that breach : Slade v. Haidey, 13 M. <fe W. 757.

(a) Before the C. L. P. Acts where there was a plea justifying under an alleged

right of way with horses, carts, and carriages, for the purpose of fetching water
and goods from a navigable river, and the jury negatived the right as to the

carrying of goods but affirmed it as to tlie carrying water, the court directed the

verdict to be entered distributively : Knight v. Woore, 5 Dowl. P. C. 201. And
where in trespass for breaking and entering three closes, defendant pleaded that

the closes in which, &c., were the soil and freehold of one L. T., to which plaintiff

replied alleging seisin in four other parties who demised to plaintiff, wliose seisin

the defendant in his rejoinder traversed, and at the trial plaintiff' proved a case

only as to tico of the closes, but off'ered no evidence as to the third, it was held
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causes of action be proved, and found true by the Jury, a

verdict shall pass for the Defendant in respect of so much of

the causes of action as are answered, and for the Plaintiff in

respect of so much of the causes of action as are not an-

swered
; (5) and if upon a plea of set-off the Jury find a larger

that the issue was distributable, and that pLiintiff was entitled to a verdict as to

the two closes and defendant as to the third : Phythian v. White et al, 1 M. & W.
216 ; see also Sharlmid v. Loaring, 1 Ex. Zib ; Vivian v. Jenkin et al, 3 A. <fe E. 741

;

Kontledje v. Abbott et al, 8 A. & E. 592. On a plea of libemm tenementum to an

action of trespass quare clauKum fregit, the defendant is entitled to a verdict if he

prove a title to that part of the close in which the trespass was committed, and

is not bound to prove title to the whole close : Smith v. Royston, 8 M <fe W. 381.

So as to a plea of leave and license to that action : Bracegirdle v. Peacock et al, 15

L. J. Q.B. 73; Adnmsy. Andrews, 20 L. J. Q.B. 33. Where a declaration was for

breaking and entering a close generally and pulling down certain posts and bars

standing thereon, to which defendant pleaded that there was a footway over the

close, and that defendant, because the posts and bars obstructed the way, pulled

them down, replication traversing the footway: Held that on these pleadings

defendant was entitled to a verdict on proof of a right of way in any direction

over the close: Webber v. Sp-irkes et al, 10 M. & AV. 485. But where in case for

disturbing the plaintiff's right of ferry from Greenwich to the Isle of Dogs and
back again, to which defendant jjleaded, Ji''st, not possessed of the ferry, secondly,

that there was no such ferry ; and plaintiff at the trial proved one half of what
he claimed, i. e. the right from but not to the Isle of Dogs, it was held that the

right alleged was divisible, and that plaintiffs were entitled to have the verdict

entered for as much as they proved : Giles et al v. Groves, 12 Q. B. 721 ; but see

Higham v. Rabbett, 7 Dowl. P. C. 653. So where to an action for applying water
to other purposes than those of an engine defendant pleaded a prescriptive right

to use the water for the purposes of a boiler and cistern. Defendant proved his

right as to the boiler but not as to the cistern. Held that the verdict should be
entered distributively : Proprietors of the Rochdnle Canal Co. v. Radcliffe, 21 L. J.

Q. B. 297. So in trover for certain goods described in which plaintiff succeeded
only as to part of the goods claimed, it was held that defendant, who had pleaded
amongst other pleas a plea denying plaintiff's property in the goods was entitled to

have the verdict entered distributively : Williams et al v. J'he Great Western Railway
Co. 8 M. & W. 856 ; see also Elliott v. Bishop, 10 Ex. 622. The same principle

has been applied to actions for libel charging several offences, each of which
might be separately justified : Clarke v. Taylor et al, 2 Bing. N.C. 654 ; Monntney v.

Walton, 2 B. & Ad. 673 ; McGregor v. Gregory, 11 M. & W. 287. So in an action

on several bills or notes to which there is a plea that they and each of them were
and was produced by fraud : Wood v. Peyton, 2 D. <fe L. 172 ; see also Loweth v.

Sniith et al, 2 D. tfe L. 212. It has been clearly held that where a plea is so far dis-

tributive that part of it is an answer to the declaration, and the remaining part
unnecessary to be proved, that proof of the former part is of itself sufficient to
entitle defendant to a verdict: Atkinson v. Warne, 1 C. M. & R. 827. A plea
pleaded to the whole declaration but an answer only on the face of it to some of
the counts, is bad altogether and cannot be construed distributively under this
section

: Chappell et al v. Davidson, 2 Jur. N. S. 544 ; Lyne et al v. Siesfield, 1 H.
& N. 278. But a plea to several counts bad as to some and good as to others may
be taken distributively: Bl'igrave v. Bristol Waterworks Co., 1 H. <fe N. 369. See
further Stears v. South Essex Gas Light and Coke Co. 9 C. B. N.S. 180.

(b) This section seems to apply only to pleas that answer the action by confes-
sion and avoidance, not to pleas "in denial : Wilkinson v. Kirby, 23 L. J, C. P. 224.
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sum proved to be due from the Plaintiff to the Defeudant
Jf^j^jj^^ant'^''

thaa is proved to be due from the Defendant to the Plaintiff,
f^^J^^^,^""^^

a verdict shall pass for the Defendant for the balance remain- Piaiutia-
^ tban to nim

ing due to him, (c) and he shall have Judgment to recover

such balance and his costs of suit, (f?) 19 Vic. c. 4o, s. 124.

1®5, (e) A Defendant may either traverse generally such Traversing„-, '1-111 • -ii. 1.
facts alleged

01 the facts contained in the declaration as mignt have been indeciara-

denied by one plea, (/) or naay select and traverse separately

It in effect extends the doctrine of Cousins v. Paddon, 2 C. M. <fe R. 547, and Tu^lc

V. Tuck, 5 M. & W. 109, to all descriptions of pleadings: Parr v. Jewell, 16 C. B.

684 ; Freshney et al v. Welis ei al, 26 L. J. Ex. 228 ; Bemidt v. Thompson, 4 W. R
594; Paiersony. Harris, 2 B. <i: S. 814; see also Gabriel ei al v. Dresser, 15 C. B.

622. It does not say that the principle of pleading is to be altered, accord-

ing to which it is held that a plea which is bad in part is bad altogether

:

Crump V. Adaey et al, 1 C. <fc M. 3o2 ;
Clarkson v. Lawson, 6 Bing. 266 ;

Foulkes v.

Scarfe et al, 4 Scott, N. R. 'TIS. The record is still to be taken as a whole record,

and the meaning of the section is that when at the trial the facts of a cose can be

t'lken distributive!y, they are to be so taken : Wilkinson v. Kirby, 23 L. J. C. P. 228

per Jervis, C. J.

(c) The same in principle as in old Stat. U. C. 11 Geo. IV. cap. 5, s. 1.

(d) Tlie right of a defendant to costs in general depends upon Stat. 23 Henry
VIII. cap. 15 (extended by 4 Jac. I. cap. 3), which statute as construed in several

cases applies, although a defendant cannot have a verdict in his favor on every

part of the record : Elderton v. Emmens, 5 D. cfe L. 489. Costs are only given by
this section to a party who succeeds upon an issue raised on the record : Reynolds

V. Harris, 3 C. B. KS. 267 ; see also Traherneet al v. Gardner et al, 8 El. &, B. 161 :

Davis V. Thomas, 5 Jur. N.S. 709.

(e) Taken from Eng. Stat 15 <fe 16 Vic. cap. 76, s. 76.

(f) Such was the practice at common law. One plea only was allowed to be

pleaded, and that plea true : Gully et al v. The Bishop of Exeter, 5 Bing. 45, per Best,

C. J. In several actions there is a fixed and appropriate plea for traversing the de-

claration, in cases where the defendant means to deny its whole allegations, or the

principal fact on which it is founded. The form of plea or traverse has usually been

denominated the general issue in the particular action. It appears to have been

so called because the issue that it tenders, involving the whole declaration or the

principal part of it, is of a more general and comprehensive kind than that usually

tendered by a simple traverse. But as by the provision of recent rules of court

(H. T. 4 Wm. IV., corresponding to ours of E. T. 5 Vic. of which R. Cr. ])!. 6

et seij. are re-enactments,) such issues are now more limited in their effect than

formerly, and the term "general issue" is therefore less appropriate: see R. G. pi.

6 et se(f. an^ notes thereto; also Sch. B. No. 30 et seq. to this act. To review the

cases distinguishing what defences may be given in evidence under the general

issue, and what must be specially pleaded, would demand a treatise on pleading.

Reference may be here made to a Digest of the decisions, compiled by Richaid

Charnockof Grav's Inn, London ; see also Blackie v. Pidding, 6 C. B. 196 ;
Ch'irnky

V. Grundy, 2 C. L. Rep. 822. If the general issue and special pleas be pleaded

by defendant, and if it appear to the judge in chambers that a question uiieht

arise at nisi prius as to the admissibility as evidence of the matter specially

pleaded under the general issue, the special pleas should be allowed to stand

:

Licmley v. Gye, 22 L. J. Ex. 9.

9
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any material allegation in the declaration (g), although it

niioht have been included in a geaeral traverse. (A) 19 Vic.

c. 43, s. 125.

(q) The o-eneral rule of law undoubtedly is, that a party shall not be allowed to

take liis traverse in such a form as to make matter which is immaterial, parcel of

the issue: Colborne v. StociJale, Stra. 493; Gorajn v. Sioeeting, 2 Wms. Saunders,

204 a But in certain cases, in which material and immaterial matters are mixed

up in one combined and undivided allegation, the opposite party has been held

entitled to traverse the whole compound allegation in the terms in which it is

pleaded- Takm et al v. Perienf, Yelv. 195 ;
Smith v. Dixon, 7 A. <fe E. 1; Cutis r.

Stirridge et al, 1 1 Jur. 585 ; Kwg v. Normmi, 4 C. B. 884. No traverse should be ^
so large as to compel the opposite parly to prove more than he otherwise would M
be bound to do in order to support his claim or defence : Uden v. Turtle, 10 M. & W. j|
635 ; Bradley v. Bardsleu et al, 14 M. & W. 873 ;

Soarenj. Glyn et al, 8 Q. B. 24, S
The'rules as to travei-ses are in general terms thus mentioned in Steph. PI. 7 ed. ^|
220 etseq. \. The traverse must not be taken on an immaterial point. 2. It must

not be too large, nor, on the other hand, too narrow. Numerous authorities are

referred to by the learned author in support of these rules. The obligation to

apply for leave to plead double or else, judgment, applies as much to traverses as

to affirmative pleadings: Rosse v. Cummmgs, 2 U. C. L. J. 227. Plaintiff of course

will not be allowed to attempt a traverse of that which is not allowed in the

declaration : Jarvis v. Durand, 4 U. C. L. J. 22. But there are certain pleas of

which any two or more of them may be pleaded together as of course, without

leave of the court or a judge: see section 112.

(/i) In order thai a defendant may not be put in a worse situation than when

the general issue in its widest acceptation of the term was permitted, provision

has been made for the allowance of several special pleas, separately traversing

material allegations formerly traversed by one general plea. Instead of one plea

onlv, as at common law, being allowed, it is not an uncommon thing now to find

several upon the record. The strictness has been relaxed, for the promotion, but

not for the perversion of justice: Coolingv. The Great Northern Railway Co. 15Q.B.

496, per Campbell, C. J. The concluding part of the section under consideration

does not apply to the pleading of several matters, as to which generally, see section

110 and notes thereto. The express power to traverse specially an allegation

contained in the declaration, although it might have been included in a general

traverse, is new, and such as has been heretofore refused: Sutherland^. Pratt etal,

1 1 M. tk W. 312, per Parke, B. The true principle of pleading several matters is,

that if the justice of the case require it, the court will not prevent it ; but the court

will not allow a party so to plead, merely for the purpose of throwing difficulties in

the way of his opponent: Gullg et aly. 'Bishop of Exeter, 5 Bing. 48, per Gaselee, J.

The object of pleading is to narrow the matter in dispute to a single point; there-

fore a defendant is not permitted to traverse a series of facts wholly immaterial

to his defence: lb. 45, per Best, C. J. In criminal cases the law allows a prisoner

to put the prosecutor upon proving his case in every material particular ;
but in

civil proceedings the interest of both parties requires that they should be put to

as little expiense as possible. It is an important duty of the court, in the exercise

of its discretion as to pleas, to render justice as cheap and as expeditious as

possible: lb. 46; see also The London and Brighton R. Co. v. Wilson, 6 Bing.

N. C. 135 ; The London & Brighton R. Co. v. Fairclough, lb. 270 ; The South-Eastern

R. Co. V. HehUewhite, 12 A. & E. 497. If a defendant, under colour of this section

abuse the powers conferred as to traversing separately material allegations of

plaintiff's declaration, not admissible under section 112, the course of tlie latter is

(if no leave has been granted to traverse separately under section 110 the several

matters), to sign judgment under section 113; but if leave has been given, then
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100. (t) A Pkintiif may traverse the whole of any plea Traversing

or subsequent pleading of the Defendant by a general

denial, (j) or admitting some part or parts thereof (A;) may
•

plaintiff must apply to the court or a judge, under the provisions of section 119

of this act. Where, since tliis act, in an action of crim. con., defendant applied

under section 110 to be allowed to plead, 1st, not guilty ; 2nd, that the person

whom defendant debauched was not plaintiff's wife; 3rd, leave and license of

plaintiff; 4th, that before and at the time of the committing of the grievances

complained of, plaintiff' had relinquished and renounced the society, comfort and
assistance of his wife, and had separated himself and was living apart from her,

and had never since returned to her ; Burns, J., disallowed the second plea as

being included in the first, and therefore " unnecessary," and also disallowed the

fourth, as affording no answer to the declaration, and therefore "bad in substance" :

Thorn V. Huddi/, 2 U.C. L.J. 230. But see Patterson v. McGregor, 28 U.C.Q.B. 280.

(0 Taken from Eng. Stat. 1.5 (fe 16 Vic. cap. 76, s. 11.

[j] The general form of replication intended by this section is in the nature of

the replication de injuria, and is indeed a substitute for it: Glover v. Dixon et al,

9 Ex. 158 ; Stewart v. Roidand-i, MS. U. C. C. P. E. T. 1865. And with respect to

the replication de injuria, it was a settled rule that it put in issue only the material

allegations of the plea : Davis v. Chapman, 2 M. & G. 92*7, })er Tindal, C. J. ; Elkin

V. Jatison, 13 M. <t W. 655 ; Forster v. Bettes et al, 5 U. C. Q. B. 599 ; and was only

pleaded when the plea contained matter of confession or of excuse: Crogate's case,

8 Rep. 67 a ; Wliitlaker etal v. Mason, 2 Bing. N. C. 359 ; Isaac v. Farrar, 1 M. & W.
65 ; Parlter v. Riley, 3 M. &, W. 230 ; Hamphreijs v. 0' Connell, 1 M. & W. 370 ; Solly

et air. Neish, 4 Dowl. P.C. 248; Jones etal y.'Senior, 4 M. &W. 123; Noel v. Rich,

4 Dowl. P. C. 228 ; Salter v. Furchell, 1 Q. B. 209 ; Scott et al v. Chappelow, 2 Dowl.
N. S. 78; Thompsony. Breakenridffe etal, 3 O. S. 170; Blair v. Bruce, 5 O. S. 524;
Leonard v. Buchanan, M. T. 6 Vic. 3fS. R. & H. Dig. " De Injuria," 4 ; Davidson v.

Bartlett et al, 1 U.C. Q.B. 50 ; Hamilton v. Davis et cd, II). 176 ; Vanorman v. Leonard,

2 U.C. Q.B. 72 ; Rattray v. McDonald et al, 3 U.C. Q.B. 354 ; Boicn v. Haicke, 5 U.C.

Q.B. 568 ; McCnnife v. Allan et al, lb. 571; Macfarlane v. Kczar et al, lb. 580; Boswell

T. Ruiian, 6 U.C. Q.B. 199 ; Muttleberry et al v. Hornby et al, 6 U.C. Q.B. 61 ; Brooke
V. McCaiis^and, lb. 104 ; Richardson v. Phippeii, 9 U.C. Q.B. 255 ; Parks v. Maiibee,

2 U. C. C. P. 257 ; Coleman v. Sherwood, 3 U. C. C. P. 359 ; Walker et al v. Havke,
lb. 428. Where the plea contained matter of denial and not of excuse, plaintiff "s

only course, if not otherwise able to put in issue by one general replication the
whole subject matter of the defence, was to take issue separately on independent
and material allegations: Reyil v. Green, 1 M. <fe W. 328. This section does not
dispense with the necessity for replying specially where that was necessarj- before

the act : Glover v. Dixon et al, 9 Ex. 158. It does not appear to applj' to a plaintiff

in replevin : Trentv. Hunt, 9 Ex. 14. Qnoire, if a general replication is a sufficient

traverse of a plea by a defendant averring performance of conditions precedent:

see Tetley et al v. Wanless, L. R. 2 Ex. 25, per Bramwell, B. De injuria has been
held to be a good replication to a general or special plea of fraud: Wojihbourti v.

Burrows, 1 Ex. 107.

{k) It is an established rule of pleading, that by pleading over, every traversa-

ble allegation which is not traversed is admitted : Ihahon v. Jones, 1 Salk. 90.

But allegations not material are not thereby confessed: Rex v. Bishop of Chester et

al, 2 Salk. 560. In a case, which underwent much discussion in the House of

Lords, it was hold that the rule as to admissions upon the record applied oul3'^ to

cases in which there was an express admission upon the record, or a pleading in

confessioTi and avoidance: Givynne v. Bumell et al, 6 Eing. N. C. 453 ; and that a
replication which put in issue part only of a plea, thereby admitted the residue to
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deny all the rest or deny any one or more allegations. (I)

19 Vic. c. 43, s. 126.

Replica- lOT. (jn) A Defendant may in the li^e manner (n) deny
tions, &c.

^i^g whole or part of a replication or subsequent pleading of

the Plaintiff. 19 Vic. c. 43, s. 127.

Joining 108. (o) Either party may plead in answer to the plea or
issue.

subsequent pleading of his adversary, that he joins issue

thereon, which joinder of issue may be as follows, or to the

like effect : (p)

The Plaintiff joins issue (5*) on the Defendant's, first (&c.

specifying which or what part) plea.

The Defendant joias issue upon the Plaintiff's replication

to the first (&c. specifying which) plea.

Joinder how And such form of joinder of issue shall be deemed to be a

denial of the substance of the plea or other subsequent plead-

be true ; and that if such residue were true and a good defence, a repleader might
be awarded at the instance of defendant : see Atkinson et al v. Davies, 2 Dowl. N.S.
'7'78

: see also R. & H. Dig. "Arrest of Judgment," passim and " Repleader." Some-
times an express admission is made of certain facts contained in a pleading, with a

denial of other facts upon which issue is taken: see Cnrnahy v. Wdhy, 8 A. & E.

872; Hewitt v. Macquire, 21 L. J. Ex. 30; Tuckey v. Hawkins, 4 C. B. 655.

{!) This is applying to plaintiffs, in their replications, the rules already enacted

as to defendants in their pleas : sec. 105. It has never been doubted that a plaintiff

who is at liberty to deny several facts stated in a plea, might select some only and
traverse them: Garten v. Robinson, 2 Dowl. N. S. 41, per Wightman, J.

(m) Taken from Eng. Stat. 15 & 16 A^ic. cap. 76, s. 78.

(n) In like manner, &c., i. e. in the manner prescribed in sections 105, 106. This

section in effect extends the doctrine of Cousins v. Paddon, 2 C. M. & R. 547,

mentioned in notes to sections 105, 106, to all descrij^tions of pleadings : Parr v.

Jewell, 16 C. B. 684.

(0) Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 79.

{p) Compliance with section 77 as to the intitling of the pleading is neces-

sary : see notes in that section.

{q) " Takes issue" are the words used in Schedule B., No. 43. It is suggested
that in practice the plaintiff "joins issue" upon a negative jalea, and " takes issue"

upon an affirmative one. When he joins issue it is unnecessary to add any further

pleading on the part of the defendant, the issue being then completed. But if

plaintiff " takes issue," it seems that he ought to add a similiter for defendant.

This he may do as part of the issue and may at once proceed : Paterson, Macna-
mara & Marshall's Prac. 202. The similiter is not abolished by the C. L. P. Act.
It may still be used as a pleading and as "the last pleading," for the purpose of
giving notice that a jury is required under the Law Reform Act of Ontario

:

Quebec Hank v. Gray et al, 5 U. C. L. J. N.S. 70.
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ing, and an issue thereon
;

(r) and in all cases where the

Plaintiff's pleading is in denial of the pleading of the Defen-

dant, or some part tf it, the Plaintiff may add a joinder of

issue for the Defendant, (s) 19 Vic. c. 43, s. 128.

(r) The object of this new form is merely to enable a party in a compendious

manner to traverse all those allegations in a pleading -which he could have
traversed before the act: Glover v. Dixon et al, 9 Ex. 159, ^^er Pollock, C. B.

The new form only traverses such material facts as conld formerly be traversed,

but where the plaintiff was bound to new assign, he must still do so : lb. per

Parke, B. For example, if in trespass quare clausum frexjit defendant having an

easement which he pleads, but which in use he exceeded, it is for plaintiff to new
assign : Colchester v. Roberts, 4 M. & W. 769. Special provision is by this act

made for new assignments : section 115. But to return to the text. It is enacted

that the new form of joinder of issue " shall be deemed to be a denial of the sub-

stance of the plea or other subsequent pleading and an issue thereon." And it is

a rule that no new matter foreign to the issue joined shall be admissible in

evidence. Such facts therefore as would go to disprove the plea or other pleading

upon which issue is joined would be i^roper evidence. New matter, if not dis-

proving anything advanced in the plea, must be specially pleaded : Srn/re v.

Earl of Rochford, 2 W. Bl. 1165 ; Thompson v. Hardinge et al, 1 C. B. 940 ; Ewer v.

Jones,<i Q. B. 623 ; Ryan v. Clark et al, 7 D. <fe L. 8 ; Evans v. Ogilvie, 2 Y. <fc J. 79
;

Cowling v. Higginson, 4 M. & W. 245 ; Penn v. Ward, 2 C. M. & R. 338 ; Oakes et

nz. V. Wood, 2 M. & W. 791 ; Cowlishaw v. Cheslyn, 1 C. & J. 48 ; Wyldy. Fickford

et al, 8 M. tfe W. 443 ; Baker v. Walker, 3 D. & L. 46 ; May v. Seyler et al, 2 Ex
563 ; Tolhurst v. Notley, 17 L. J. Q.B. 97 ; Weeding v. Aldrich, 9 A. & E. 861 ; Jones

V. Jones et al, 4 D. <fe L. 494 ; Robertson v. Gantlett, lb. 548 ; EJyre v. Scovell et al,

5 D. <fe L. 516 ; Powell v. Bradbury et al, 7 C. B. 201 ; Spotswoode v. Burrow et al,

19 L. J. Ex. 226.

(s) The power of one party to join issue for the other appears to be restricted

to plaintiffs. It is usual for plaintiff to add the joinder, make up the issue, and
deliver it with notice of trial, all at the same time. But defendant is not conclu-

sively bound by these acts of plaintiff. lie may serve tipon plaintiff a notice '

that " he does not receive the issue delivered in this cause, but considers the same .;

as a replication." Tliereupon it is open for defendant either to plead or demur in
;|

the usual manner. The English practice limits defendant for this purpose to four \
days: Adkins v. Anderson, 1 Dowl. N.S. 877; and our practice is now similar:

R. G. pr. 33. If defendant neither plead nor demur within the time limited, plain-

tiffs course is to sign judgment for want of a plea : Twycross v. King, 6 Q. B. 663.

A demurrer that is frivolous entitles plaintiff to move to Bet it aside and to enter

judgment : 2\dbot v. Bu'kelcy, 4 D & L. 306. But where there are pleas on the

record other than that demurred to, judgment so signed would appear to be irre-

gular: lb. Tlie rule in such case sliould be to set aside the issue, trial, and subse-

quent proceedings : lb. And where in conscqueuce of a frivolous demurrer plaintiff

was prevented from*going to trial, tlie coiu-t notwithstanding tlie existence of

several issues made a rule absolute for plaintiff to sign judgment as for want of

a plea, unless defendant should consent to the following terms, viz., tiiat the

pleadings ending in the demurrer be struck out, tiie defendant paying the costs

of the application, and of preparing for a trial whicli had been lost, within lour

days after application, and taking short notice of trial for the sittings after tcim
Tucker v. Bamesley, 4 D. <fe L. 292. But it has been held that if a defendant at

any stage of tlie cause strike out the joinder and demur, and that demurrer is not

net aside as frivolous, it renders nugatory a notice of trial previously gi\(n.

Nothing that plaintiff could afterwards do would render such notice good : P< o a
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109. (t) Either party mav, by leave of the Court or a
Pleadiu},'

*v^. V ;
, , , , ,. ,

anddeiimr- Jud^e ( u') plead and demur to the same pleadino; at the same
rill" at the o )

v y i
.

same time, time, (v) upou an affidavit by such parfl^ or his Attorney, if

Affidavit required by the Court or Judge, to the effect that he is

mluired. advised and believes that he has just ground to traverse the

several matters proposed to be traversed by him, and that the

several matters sought to be pleaded as aforesaid by way of

confession and avoidance are respectively true in substance

and in fact, (if) and that he is further advised and believes

V. Pain €t aJ, 2 L. M. <fe P. 613, })er Erie, J. ; see also Lock v. The Wtlta, Soiyierset,

and Weymoulh R. Co. 14 Law T. Rep. 415.

(/) Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 80. Founded upon the first

report of the Common Law Commissioners, section 49. Held in England to apply

to pleadings in quare hnpedit: Marshall v. Bishop of Exeter etal, 7 C. B. N.S. 653
;

see also Reginaw. Seale, 5 El. <fe B. 1. The crown has a prerogative right to plead

double traverse and demur at the same time : Tobin et al v. The Queen, 14 C. B. N.S.

505 ; Regina v. Diplock, 19 L. T. N. S. 380. Held on an information for intrusion

upon land of the crown, there being no proof that the defendant had been out of

possession for twenty years, that under not guilty defendant could not give
evidence of title under a crown lease : Regina v. Sinnoit, 27 U. C. Q. B. 539,

Held also on this plea that the crown was not entitled to judgment alone, but
must go down to trial to show intrusion and damages : Ih.

{u) Court or judge. Relative powers, see note w to section 48.

(v) The power of pleading and demurring is placed under the control of the
court in order that it may •' not be resorted to for delay." The application is

discretionary and may be made to the court or a judge in chambers. If to the
latter and he decline to grant it, the court above will not generally interfere with
his decision: Thompson v. Knowles, 18 Jur. 1018. And if defendant without leave
" plead and demur to the same pleading at the same time," it would seem that
plaintiff may treat the whole as a nullity and sign judgment: Bayley v. Baker,
1 Dow). N. S. 891. As to power of defendant to rejoin and demur: see Dunne v.

Gumley, 8 Ir. C. L. R. App. ii.

(w) The privilege given by this section is only to be allowed where a man
shows by his own affidavit that he has merits in fact as well as in law : Lnmley
V. Gye, 16 Jur. 1048. The court will not be satisfied with an aflfldavit following
the words of the statute (" he is advised and believed," (fee.) where the matters
are within the personal knowledge of the party pleading: Ih. per Parke, B.
In such a case the affidavit must be positive ; but in other cases expression
of belief in the words of the statute will be sufficient: lb. If a third person
be vouclied by defendant, it should be shown by him either that he has made
inquiry of that person, or that it would be impossible or inconvenient so to do :

Ih. In an action on a contract the court allowed defendant both to plead
and demur to the declaration, though the validity of the contract sued upon
had been affirmed on a motion for an injunction in the court of Chancery, to
winch the defendant was a party, and in the decision of which court he"^ had
acquifsced

:
Ih. So to a declaration alleging that the defendant requested the

plaintiff to lend him a sura of money, and falsely, fraudulently, and deceitfully
represent.^d to the plaintiff that the defendant had attained the age of twenty-one
years, and that the plaintiff confiding in the truth of the said representation and
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that the objections raised Ijj such demurrer arc good and

valid objections in law, {x) and the Court or a Judj^e may

direct which issue shall be first di.sposed of. (//) 19 Vic. c.

43, s. 129.

pretence, did lend the defendant a sum of money, «fec. : whereas the defendant had
not at the time of his malting the said representation and pretence, attained the

age of twenty-one, but was an infant under that age, as tlie defendant at tlie time

of his making the said representation well knew, and that the defendant refused

to pay the said loan, ifec., whereby the plaintiff was damaged, <fec. : Fricc v. Hewdt,

8 Kx. Hfi. Defendant obtained leave to demur and to plead, tirst, not guilt}-, and
secondly, a traverse that plaintiff confided in the alleged fraudulent representation

upon an affidavit of the defendant's attorney, which stated that he was advised

and believed that Lhe defendant had under the circumstances aforesaid just ground
to plead not guilty to the declaration, and also a traverse that i)laialiff confided

in the alleged fraudulent representation, and that lie was also advised and believed

that the declaration would be held bad in substance on demurrer : lb. In an
action to recover the price of a horse sold, the defendant pleaded that he became
and was indebted to plaintiff by means of the fraud of plaintiff. The plaintiff

applied for leave to demur and to reply to that plea, and it was refused : Lawton
V. Elmore, 30 L. T. Rep. 244.

(x) As to which see sections 119, 123, of this act and notes thereto.

(?/) The meaning of this provision is that it shall be in the discretion of the

court in which the cause is entered to direct which issue shall be first disposed of

in that court. Therefore where there wore issues in law and in fact in a case,

and the former were decided in favor of the plaintiff", the court in which the deci-

sion took place refused to delay the issues in fact until the issues in law were
finally disposed of in a court of error, where defendant contemplated bringing the

case : Lwnley v. Of/e, 2 El. <fe B. 216. Now in all cases where leave is given to

raise an issue or issues of law together witli an issue or issues of fact to any
declaration or subsequent pleading, the issue or issues of law shall be determined

before the trial of the issue or issues of fact, unless otherwise expressly ordered

by the court or judge in the rule or order permitting such issue or issues to be

raised: Rule M. T. 29 Vic. 2.5 U. C. Q. B. 150. It is generally advisable to detei'-

mine a demurrer first, for if it goes to the whole cause of action and is decided

against tlie plaintiff", it is conclusive and there is no occasion afterwards to try the

(issue in fact: Price v. Ilewctt, 8 Ex. 148; CruckncU v. Trueman, 9 M. «t W.'684

I

?7<e Muulcipaliti/ of SmidwicJi v. DrouUlard, 3 U. C. L. J. 113 ; Kniciht v. Li/nch,

8 Ir. C. L. R. App. Ixvii. Whereas if the issue in fact is first tried and found

for the plaintiff, he must still proceed to the determination of the demurrer, and,

if that be determined against him, he will not be allowed his costs on the trial

of tlie issue in fact: 2 Wms. Saunders, 300 (3). But see Bird v. Hi;/f/>n.ion, 5 A
& E. 83, according to which the plaintiff would be entitled to costs of the trial

But if it appear that the decision of tiie demurrer will not have any bearing

on the issues in fact, the court or judge may have good reason for expressly

directing that the issue in law shall not be tried before the issue in fact

lioherls v. Taiilor et al, 7 M. ct G. G59. If tlie issues are to be tried before the de-

murrer is argued the damages are said to be coni'vgent, depending upon the event

of the demurrer, and it is necessary for the jur}' to assess contingent damages.

The award of venire in such a case is as well to try the issue as to inquire of the

contingent damages: 2 Wnxs. Saunders, 300 (3). It has been held that where
the venire was in this form, but the jury without assessing contingent damages on
the issue in law found a general verdict for the defendant upon all the issues in

fact, that the plaintiff was not entitled to a venire de novo : Gregory v. Dake of
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>. (.-j) The Plaintiff may, by leave of the Court or a

Brunswick et al, 6 M. &. G. 953. And where leave had been granted to a defen-

dant to plead and demur and directions were given that the demurrer should be

first disposed of, and the parties thereupon proceeded to issue, and judgment was

ffiven for plaintiff on a demurrer to a surrejoinder, on the ground that the plea

was bad, tlie court afterwards declined at plaintiff's instance to rescind the

judge's order, giving to defendant leave both to plead and demur : Sheehy v. llie Pro-

fesuloHal Life Asmr. Co. 13 C. B. 787 ; see also Hinton v. Acraman, 4 D. <fe L. 462.

"Pendino- the decision of issues in law, the courts have refused judgment as in case

of a non-suit for not proceeding to trial pursuant to notice on issues in fact

:

Connop et al v. Levy, 6 D. <fe L. 282. But in a case where defendant had pleaded

several pleas, to some of which plaintiff demurred and to others joined issue, and

the demurrers were argued and judgment given for defendant ; but plaintiff not

liaving proceeded to trial upon the issues in fact, defendant obtained a rule nisi

for judgment as in case of nonsuit, and on shewing cause the plaintiff offered a

stet proce^.ms ; at the suggestion of the court a nolle prosequi was entered to so

much of the declaration as applied to the issues in fact, the defendant waiving his

right to costs upon such nolle prosequi : Qaarrington v. Arthur, 2 Dowl. N.S. 1036.

SanhJe that a stet processus cannot be entered to a part of a record : lb. Where
issues in law and in fact were joined on the same pleas, and the issues in fact

were first tried and found by the jury for the plaintiff and no motion was made
to set aside tlie verdict upon tlie issues in law coming up for argument, the court

declined to hear them, it being considered useless and unnecessary to determine

pleas to be good in law which had been found bad in fact : Derbishire et al v.

Feehan et al, 12 U.C. C.P. 502. Where defendant pleaded not guilty and a special

plea, to which the plaintiff demurred, and carried the case to trial before argu-

ing the demurrer. Defendant obtained a verdict on not guilty. Plaintiff then

set down the demurrer for argument in order to obtain the costs of it, but the

court under the circumstances refused to hear the argument: Macriiartiny.Thomip-

son, 26 U. C. Q. B. 3-34. As to apportionment of costs if plaintiff succeed upon
issues in fact but fail upon issues in law or vice versa : see Bird v. Higginso7i,

5 A. (fe E. 83 ; Clarke v. Allalt, 4 C. B. 335 ; Partridge v. Gardner, 4 Ex. 303
;

Howell V. Rodhard, lb. 309 ;
Williams et al v. Vines et al, 9 Jur. 809 ; Poole v. Grant-

ham, 2 I). & L. 622 ; Davis v. Davis, 5 0. S. 453 ; Sheldon v. Hamilton, MS. M. T.

3 Vic. R. & H. Dig. " Costs," III. 3 ; Bank B. JV. Atnerica v. Ainley, 1 U. C. Q.B.

521 ; Scott V. Count de Pdchebourg, 11 C. B. 447; Smith v. Hartley, lb. 678.

(,^) Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 81 ; founded upon the first report

of the Common Law Comrs. section 59. The crown has the prerogative right by
distinct replications to reply several matters : PcginaY. Depfock, 19 L.T. N.S. 380.

The provisions of the statute of Anne, which enable a defendant, by leave of the

cciurt, to plead several matters, are by this section extended to plaintifl's, who may
in like manner, in answer to the plea or subsequent j^leading of a defendant, reply

several matters. The statute of Anne is as follows: " That from and after, &c., it

shall and may be lawful for any defendant or tenant in any action or suit, or for any
plaintiff in replevin, in any court of record, icifh the leave of the same court, to plead
as many several matters thereto as he shall think necessary for his defence :" 4 Anne,
cap. 16, s. 4. The practice which for some time prevailed under this act required
limitation, and was in England restrained by the rule following. " Pleas, &c.,

founded on one and the same principal matter, but varied in statement, description
or circumstances only (and pleas in bar in replevin are within the rule), are
not to be allowed:" Heg. Gen. 5 H. T. 4 Wm. IV., Jarvis, N. R. 118. If severa^
counts, pleas, &c., were pleaded contrary to this rule, a judge had express power
upon ai)plication, to strike out, at the costs of the party pleading, all pleadings in

violation of the rule : Heg. Gen. 6 II. T. 4 Wm. IV., Jarvis N. R. 120. A similar

rule was adopted by the courts in this province. Our rule 32 of E. T, 5 Vic.
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Judge, (a) plead in answer to the plea or subsequent plead- several mat-

ing of the Defendant as many several matters (b) as he thinks pieudcdby

necessary to sustain his action, (c) and the defendant may by cmutorofa

leave of the Court or a Judge plead in answer to the declara-
^*°*^'

tion or other subsequent pleading of the Plaintiff, (f/) as many

Cam. R. 38, was preciselj'^ the same as Enji^lish rule .5, above menlioned. It was
held as to several pleas, that if " founded on one and the same principal matter,

hut varied in statement, (fee., they should not be allowed:" Johnsony. Hunter, 1 U.

C. Q. B. 280. It was also held that although in this province there was no rule

like tlie English rule 6, authorising a judge to strike out pleas filed in violation of

English rule 5, yet that our judges had the power as to pleas filed in clear violation

of our rule 32: lb. The practice iu this respect is now regulated by R. G. pi. 2.

(«) Coiirt or a judge. Relative powers : see note w to section 48.

{b) Several matters, &c. This expression, when taken in reference to the prin-

ciples of pleading, must mean either distinct answers to the pleading opposed:

Cooling V. The Great Northern E. Co. 19 L. J. Q. B. 529, or distinct answers or

traverses to one or more specific and material allegations of such pleading : sec-

tions 105, 106, 107.

(c) The right of a plaintiff to reply double is new, and by this statute for the

first time authorised. It was held, on an application by a plaintiff under the

English C. L. P. Act for leave to traverse defendant's plea and to repl}- specially

upon an affidavit in general terms, that there was reasonable ground to traverse

tlie plea, and that the matters proposed to be replied specially were true ; that

the affidavit was sufiicient : Fennall et al v. Clarke, 1 C. L. Rep. TOS. But it is in

the discretion of the court or a judge to require the facts to be set forth at length,

in order to determine the necessity for the application : lb. Where in an action

by assignees of a bankrupt on a covenant by defendant to pay money to the bank-
rupt, defendant pleaded that on a treaty of marriage between the bankrupt and
his wife, it was agreed that he should covenant to pay to trustees £10,00 • and
interest, and assign the moneys mentioned in tlie declaration for securing payment
of said sura ; and that he entered into such covenant and made such assignment
and contracted the marriage before his bankruptcy. To this plaintiff made appli-

cation for leave to reply double; first, a traverse of the plea; secoudh/, that tiie

treaty of marriage, the settlement, the assignment, and the marriage, were respec-

tively entered into and solemnized in pursuance of a fraudulent arrangement
between the bankrupt and his wife, to defeat creditors, he being at the time in a

state of hopeless insolvency. The application was refused on the common affidavit,

but granted on an affidavit speciallj^ denying the allegations of the plea, and aver-

ring that the deeds had been ordered by the Court of Chancery to be delivered up
to be cancelled, and affirming the truth of the matter intended to be replied : lb.

If a plea be divisible in its nature, a plaintiff may without leave reph' one matter
to one part, and a difi'erent matter to another, the several matters together forming
only one replication. As to the time within which a plaintiff must reply, see sec-

tion 92 and notes thereto. This section applies to dower in the same manner as to

any other form of action : Street v. Dolson, 2 U. C. L. J. 208. A proceeding by
aiidita querela was held to be an " action or suit" within the meaning of the statute

of Anne: Giles v. Iluit et al., 5 D. <fe L. SS*/; but an information of intrusion at

the suit of the crown was held not to be within that statute: Attorney-General v.

Donaldson et al, 9 Dowl. P. C. 319.

(d) An application to rejoin several matters was refused where it appeared that

the matters proposed to be rejoined would be a departure from the plea, and no
answer to the replication : Lnfond v. Ruddock, 13 C. B. 813.
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several matters as he thinks necessary for his defence, (e) but

(e) At common law a defendant was allowed to plead one plea only, and it was
a jirineiple that pleadings should be true, which can rarely be the case where

mauv pleas are pleaded. But as it was sometimes found difficult to comprise the

merits of a defence in a single plea, the statute of Anne permitted a party to plead

as many as might be necessary to his defence, jsrovided he obtained the leave of

the court, thtrebjf covfining him to such as might be deemed essential to the justice of
the cause : GuUy et at v. Bishop of Exeter, 5 Bing. 45, per Best, C. J. Although it is

not in the power of a judge to try the truth or falsity of a plea upon affidavit:

Johnstone v. Knowles, 1 Dowl. N. S. 30, yet when called on to exercise his disci-e-

tion as to certain pleas being allowed, he must see to the powers with which he is

armed by the statute of Anne. And it is quite clear that in a case where the pleas

are sucli as not to involve the real justice of the case, but to lead to great expense

and intricacy at the trial, it is the exercise of a sound discretion not to allow them to

be put-on the record : London and Brighton R. Co. v. Wilson, 6 Bing. N. C. 137, per

Tindal, C. J. ; Same Plaintiffs v. Fairclough, lb. 270. The allowance of several pleas

since the abolition of the old form of general issue is intended for the promotion
and not for the perversion of justice ; and if a perversion is evident, it is the duty
of the judge to reject the plea: Cooling v. 21ie Great Northern R. Co. 15 Q.B. 40ti,

2-^er Campbell, C. J. It has been found necessary to make the rules of court and the

statute of Anne " a real acting power." There are some traverses which, although
they might not give an opening for judgment non obstaiite veredicto, are clearly so

much beside the merits that there is no hardship in obliging the party who has taken
them to stand upon others : lb. 497, jx"^' Coleridge, J. The practice of placing nume-
rous and inconsistent pleas upon the record, ought to be discouraged : Dunmore v.

Tarleton, 16 L. dc Eq. 392, per Campbell, C. J. It is usual for a defendant n.aking
application to be allowed to plead several matters, to submit an abstract of the
pleas he proposes to plead: DunmorcY. Tarleton, 16 L. «fe Eq. 392 ; Getlter v. Capper,

25 L. ife Eq. 417. It is not necessary that the abstract should be critically precise

or full : Bedells et al v. Massey, 2 D. A L. 322. A variance between the pleas as deli-

vered and the abstract, which is not substantial or calculated to embarrass, will not
entitle plaintiff to sign judgment: Dunmore v. Tarleton, 16 L. & Eq. 392 ; Wills v.

Robinson, 5 Ex. 302. If the pleas delivered substantially vary from the abstract
submitted, plaintiff may move to strike them out : HolUday v. Bohn, 3 M. & G. 115

;

Flight V. Smale, 4 C. B". 766 ; and in the Exchequer in England it has been held
that in such case plaintiff may sign judgment as for want of a plea : Baily v. Baker,

9 M. & W. 769 ; see Hills et al v. Hayman, 2 Ex. 323 ; Gabardi v. Harmer, 3 Ex. 239
;

Harvey V. Hamilton, 4 Ex. 43; Wills v. Robinson, 5 Ex. 302. In an action for the
infringement of a patent, the court, upon the affidavit made necessary by this

section, allowed defendant to plead, first, not guilty ; secondly, that the patentee
was not the inventor; thirdly, non concessit; fourthly, that tlie invention was not
a manufjicturc

; ffthly, that the invention was not new; sixthly, that no sufficient

specification was enrolled : Flatt et al v. Flse et al, 8 Ex. 364. But where, to a
BimUar action, Piatt, B., allowed the defendant to plead that the plaintiff having
petitioned for letters patent, his petition was referred to the Solicitor-General, to

whom he presented in a paper writing, setting forth its terms, that the said inven-
tion consisted of the matter therein mentioned ; that the Solicitor-General, confiding
in such representation, reported to her Majesty that letters patent might be granted

;

that Uie plaintiff, after the grant of the said letters patent, enrolled liis specifica-
tion, and therein falsely described his invention ; and that so much of the said
invention as was stated in the specification was not part of the invention for which
the said letters patent had been granted : held, on motion to rescind the order and
disallow the plea, that it was bad as pleading evidence: Hancock v. Noyes, 9 Ex.
388. A defendant in this province since the passing of this act having obtained
leave to plead several matters to a declaration for an assault and battery, and
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Laving pleaded, first, not guilty ; seroiidl}/, justification ; thirdly, sou assault demesne,

was upon the subsequent application of plaintiff compelled to make an election

between "not guilty" and "justification," "these being inconsistent pleas:" Gold-

bimjh V. Lesson, 2 U.C. L. J. 209, per Burns, J. But it is now the practice to allow

such pleas, though inconsistent: PurccU v. Welsh, 5 Prac. R. 29. In an action of

dower, leave was granted to plead the following, 1 st, Ne tmques seizie; 2nd, Ne iirxpies

accovple; 3rd, a release of dower: StreH v. Cnthhert, MS. Chambers, Oct. a, 1865,

^er Burns, J. In an action of assumpsit in which the declaration contained a special

count alleging that defendant, in consideration, &c., agreed by writing under his

hand to make and deliver to plaintiff a good deed in fee simple of a certain lot of

land, and that although plaintiff had paid said consideration, yet that defendant had

failed to make said deed, and the common indibitatns counts for money paid by
plaintiff to defendant, <fec., leave was asked by defendant to plead— 1st. That he

did not agree as alleged ; 2nd. Tliat plaintiff did not pay the consideration in

first count mentioned ; 3rd. That the agreement in first coimt mentioned was
obtained by means of fraud and covin ; 4th. To residue of declaration, not in-

debted, lield that the 2nd, 3rd, and 4th pleas might be allowed, but that defen-

dant should not ask leave to deny his deed, and at the same time to plead in

confession and avoidance of it without showing that something material may turn

upon the construction of it, and 1st plea therefore disallowed: Totjlorv. Mclunlay,

3 U. C. L. J. 10. The allowance or disallow-anoe of a plea is to be determined on

not by its quality as being good or bad in law (assuming it not to be wholly

frivolous), but with reference to any other pleas which may be proposed, and

especially upon the consideration whether the question which it is desired to

raise upon it arises under any other plea : Gether v. Capper, 25 L. & Eq. 41Y.

And semble, leave will be granted to plead any pleas necessary to raise every

question that can be justly suggested on any fair construction of a contract

declared on, even a construction of which the court wholly disapproves : lb. In

an action on a charter party, by which a freighter was to pay the highest rate ot

freight which he could prove to have been paid for ships on the same voyage,

and averment of general performance, and that the plaintiff was able to prove, as

the fact was, that the highest rate of freight was a certain sum which the defen-

dant though he had notice would not pay. To this defendant proposed to plead,

first, tiiat plaintiff was not able to prove nor was it in fact ; Seconal//, that plain-

tiff did not in fact prove to tiie defendant that the rate of freight was as alleged.

The latter plea having been disallowed at Chambers the court allowed it, on con-

dition that it might be demurred to at once, and argued on the last day of the

then term, that being in three days ; intimating an opinion at the same time that

it was a bad plea, but that they v/ould not deprive the defendant of the opportu-

nitv of placing it on the record to raise the question as to the construction of the

contract : lb.

A declaration contained three counts, of which the first was upon the covenant

of defendant as sheriff of tiie county of Oxford, given under stat. 3 AVm. IV. c. 8,

and alleged tiiat defendant liad Avilfully misconducted himself in his office of sheriff

by voluntarily allowing one Siiraguc, who had been arrested ai the suit of plaintiff,

to escape; the second alleged that said Spraguc being indebted to plaintiff, he

placed a writ of capias for his arrest in the hands of the defendant, who, though

he had ample opportunity to take said Sprague, yet failed to do so, to the injury

of plaintiff; tiie tlurd count alleged that 8i)rague being indebted to plaintiff, he
placed a writ of cajHUs for his arrest in defendant's hands, and that defendant

falsely returned that said Sprague was not to be found in his county. Leave to

plead the following pleas was granted to defendant: To first count, 1st, that

JSprague was not indebted to ])laintitf ; 2nd, traverse of arrest ; 3rd, that defendant

did not wilfully misconduct himself in his said office, to the damage of plaintiff;

4th, that defendant did not voluntarilj- permit said Sprague to escape inodo el

forma. To second count, 1st, that Sprague was not indebted to plaiutiflf; 2nd,
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not guilty ; 3rd, that defendant could not arrest Sprague ; 4th, plaintiff not dam-

nified. To third count. 1st, not guilty ;
2nd, Sprague not indebted to plaintiff:

Taylor v. Carroll, 3 U.C. L. J. 10, per Burns, J. An affidavit of defendant's attcjr-

ney was filed which stated the matters required by this section and also the

attorney's reasons for believing 1st plea to 1st count, 1st plea to 2nd count, and

2nd plea to 3rd count to be true in substance and in fact : lb.

It is presumed that the courts, in disposing of applications made under this

section, will be guided if not governed by cases decided under the statute of

Anne, many of which will be directly in point. They may be conveniently classed

as follows :

—

I.

—

Pleas disallowed.

yirst—Pleas substantially the same, for example, pleas calculated to raise a

point that may be raised under other pleas on the record : Hammond v. Teague,

6 Bing. 197; lieid ct al v. Rew, 2 Dowl. N. S. 543 ; Dawson v. Macdonald, 2 M &
W. 26'; Heath et al v. Durant, 1 D. & L. 571 ; Jenkins v. Creech, 6 Dowl. P.O. 293

;

Turqitand et al v. Hawlrey et al, 9 M. & W. 727 ;
Legge v. Boifd, 9 Dowl. P. C. 39

;

Eoss V. Clifton et al, lb. 1033 ; The South Eastern R. Co. v. Hebbleivhite, 12 A. tfe E.

407 ; Beavan v. Tanner, 8 Dowl. P. C. 870 ; Alexander v. Townley, 2 Dowl. N. S.

886; Griffith v. Selby, 9 Ex. 393 ; Municipality of Sandwich v. Drouillard, 3 U. C.

L.J. 113.

Seco'idly— Pleas merely inconsistent not objectionable: Wilkinson v. Small,

3 Dowl. P. C. 564. But objectionable if i^leas grossly inconsistent with each other

:

Maclellan v. Howard, 4 T. R. 194 ; Jenkins v. Edwards, 5 T. R. 97 ; Doiugall v. Boiv-

man, 3 Wils. 145 ; Anderson v. Anderson, 2 W. Bl. 1157; Fox v. Chandler, lb. 905 ;

Palmer y. Wadbrooke, 2 Stra. 876; Laughton y. Ritchie, 3 Taunt. 385; OrgillY.

Kemshead, 4 Taunt. 459 ; Chitty v. Hume, 13 East. 255 ; Shaio et al v. Lord Alvanley

2 Bing. 325 ; Whale v. Lenny et al, 5 Bing. 12 ; Steele v. Sterry et al, 1 Scott, 101

;

T/iompson v. Jackson et al, 3 M. tfe G. 621 ; The London and Brighton R. Co. v. Fair-

dough. 8 Dowl. P. C. 278; Same plaintiffs, v. Wilson, 8 Dowl. P. C. 40; Griffith y.

Roberts, 2 M. & G. 907; Needham y. Law, 2 Dowl. N.S. 1027; O'Brien v. Clement,

15 M. tfe W. 435. Vexatious: Gully et uIy. Bishop of Exeter, 5 Bing. 42; Cooling y
The Great Northern R. Co. 1 5 Q. B. 486 ; or absurd : Goodman v. Morrell, 1 Dowl.
N. S. 283; or fr.audulent, such as release by a co-plaintiff who has no interest in

the action: Lascaridi et al v. Gurney et al, 3 F. tfe F. 101.

Thirdly—Pleas immaterial and beside the merits, being such as do not involve

the real justice of the case: Murray v. Boucher, 9 Dowl. P.O. 537 ; The London &
Brighton R. Co. v. Wilson, 8 Dowl.'P. C. 40; Phillips et al v. Ctaggett, 10 M. tfe W
102; StewardY. Dunn, 12 L. J. Ex. 213.

II.

—

Pleas allowed.

First—Pleas involving distinct grounds of defence: Triebnerr v. Duerr, 1 Bing.

N. C. 266; Pym v. Grazebrook et al, 1 Dowl. N. S. 489; Bailey v. Foulkes et al,

7 Dowl. P. C. 839.

Secondly—Pleas though apparently the same, where it is possible that facts exist

under which the pleas raise distinct grounds of defence: HartY. Bell, 1 Hodges, ;

Morse v. Appleby, 8 Dowl. P. C. 203 ; Johnstone v. Knowles, 1 Dowl. N.S. 30; Carrie
Y. Almond, 5 Bing. N.C. 224 ; Leuekhart v. Cooper et al, 3 Dowl. P.C. 415 ; Steward
V. Greaves et al, 10 M. & W. 711 ; David'ion v. Cooper et al, 11 M. tfe W. 778; Roe
V. Fuller, 7 Ex. 220.

_
Thirdly—Pleas apparently but not necessarily inconsistent and such as involve

distinct defences: WihonY. Ames, 5 Taunt. 340; Wilkinson y. Small, 3 Dowl.
P. C 564 ; Cooper v. Langdon, 10 M. tfe W. 785.

Fourthly— Pleas showing different legal conclusions arising out of the same
state of facts

: Curry y. ArnoU, 7 Dowl. P. C. 249 ; Gether v. Capper, 25 L. & Eq.
417.

J . , ri . n
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if required by the Court or a Judge, (/) then only upon an Onaffidivit

affidavit of the party making such application or his Attor-
^

ney, (g) to the eflfect that he is advised and believes that he

has just ground to traverse the several matters proposed to be

traversed by him, and that the several matters sought to be

pleaded as aforesaid by way of confession^ and avoidance are

respectively true in substance and in fact; (/i) and the costs of Costs.

Fifthly— Pleas to the several counts of a declaration containing: more counts
than one: Vere v. Gold»borowjh, 1 Bing. N, C. 353; Laivjfordy. WooiU, 8 Scott,

N. R. 369.

Si/.thli/— Pleas which taken together amonnt to pne entire answer; as to a
declaration in debt for £80. 1st, " never indebted" as to .£40, part thereof; and
2nd, a tender as to remaining £4^0 : Archer v. Garrard, 3 M. <i VV. 63 ; Macher v.

Billinr/, 3 Dowl. P. C. 246; Tere v. GoUhboroiigh, 1 Bing. N. C. 353; Daniels v.

Lewis, 1 Dowl. N. S. 844 ; Phillips el al v. Clag(/ett, 10 M. & W. 102; Harveij v.

JIamiUon, 4 Ex. 43 ; Rosse et al v. Cumnmit/s. 2 U. C. L. J. 227, per Burns, J. It is

apprehended that pleas classified under this sixth sub-division may be pleaded
together without leave ; as they constitute only one answer to the several parts
of the declaration and may be pleaded at common law independently of tlie

Statute of Anne : Daniels v. Lewis, 1 Dowl. N. S. 844. The statute is confined

to giving or withdrawing leave to plead more than one plea to the same matter

:

Iff. per Williams, J. Where a defendant had pleaded two pleas to the same matter,
one of wiiich was disallowed by a judge, and he afterwards separately pleaded
tliem to different parts of the same matter, the court refused to set them aside : Jb.

111.—Doubtful.
If the allowance or disallowance of several pleas under the foregoing rules be a

point of doubt or nicet3^ the practice is to allow them: Trickei/ v. Yeandnlt,

1 Bing. 66; Smith v. Dixon, 4 Dowl. P. C. 571 ; Benilctj v. Ke'ghleij ct al, 1 D. ife L.

'J44 ; 'llayward v. Bennet, lb. 916 ; Lord Lucan v. Smith ct al, 28 L. T. R. 126.

(/) It is well to observe that an afllidavit is not made necessary in all cases,

but only " if required by the court or a judge." The practice however is in

general for the court or judge to require the affidavit, and such also is the prac-

tice in England : Dunmore v. Tarlelon, 16 L. tfe £q. 391.

{(f) In general the affidavit may be to the eft'ect that defendant has just ground
to traverse the several matters proposed to be traversed by him, and tliat the
several matters sought to be pleaded are respectivel}' true in substance and in

fact; but in some cases a more particular affidavit may be required. If made by
the party, it should state that he is advised and believes. If by the attorney, it

should state that he is informed or instructed and believes : lioicbotham v. Dupree,

5 Dowl. P. C. 567 ; Schojicld v. Huggins, 3 Dowl. P. C. 427. It may be made by
an agttit of defendant's attorney: Yeatman v. Distin, 3 U.C. L.J. 51. The afiidavit

by tlie agent was to the eft'ect that the deponent " had been advised by defen-

dant's attorney as to the facts by him alleged to exist, and believed that to

enable defendant to defend the action properly according to the said f;icts he
should plead, Ac. {naming the pleas); lb.

{h) In an action on a bill of exchange drawn by one A. B. directed to defen-

dant, requiring him to pa}- to the order of said A. B. £750, sixty days after date,

accepted by defendant and indorsed by A. B. to plaintilf, defendant obtained a
summons for leave to plead. First—That the bill was accepted by defendant for

tho accommodation of plaintiffs and said A. B., without any value or considera-
tion. Secondly—That same was accepted for the accommodation of said A. B.
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any issue, either of fact or of law, shall follow the finding or

judgment on such issue, (i) and be adjudged to the successful

without value or consideration, and indorsed by A. B. to plaintiifs without con-

sideration. Defendant's affidavit stated that the bill of exchange in the declara-

tion mentioned was accepted by defendant without any value or consideration

received by defendant for said acceptance, and was as deponent believed for the

accommodation of plaintiffs and one A. B., the drawer thereof, to take certain

bills accepted by plaintiffs, drawn by said A. B. ; that deponent was advised and
believed that it was material for his defence to the action that he should plead

that his said acceptance was either for the accommodation of plaintiff and A. B.

jointly, or of said A. B. only, and was without any value received by deponent

;

summons made absolute, no cause having been shown: Garrett et al y. Cotton,

2 U. C. L. J. 233. So an acceptor of a bill of exchange was upon application for

leave allowed to deny, first, his acceptance, secondly, the indorsement to plaintiff

by payee, and, ihirdli/, to plead the Statute of Limitations : Yeatman v. Diaiin,

3 TJ. C. L. J. 51. A defendant having obtained an order to plead several matters

may elect to abandon it, or if before order the summons has been adjourned he
may waive it and plead without the order, pleas not requiring leave : HoU v.

ForfihaU, 30 L. & Eq. 495, per Jervis, C. J. ; see also Danieh v. Lewis, 1 Dowl.
N.S. 844. Although it may be that a mere adjournment requires no order, yet if

there be any terms in favor of either party a substantive order should be drawn
up: lb. There are authorities to show that a party cannot be compelled to draw
up an order he has obtained: MacDoucfall v. NichoUs, 3 A. «fe E 813 ; Fdensorv.

Hoffman et al, 2 C. «fe J. 140; see also Brown v. Millington, 20 L. & Eq. 383.

(i) "Where leave is reserved by a judge at nisi prius to enter a nonsuit, the

Cfturt will notwithstanding the leave reserved order a verdict for defendant on
one issue without disturbing the verdict for the plaintiff on another if that course
seems most consistent with doing justice between the parties: Winterbottom v.

Lord Derbi/, L. R. 2 Ex. 316. The right of a defendant to plead several pleas
under the statute of Anne, when exercised necessarily, gives rise to several dis-

tinct issues. The right extended to plaintiffs as well as defendants by this enact-

ment will have a tendency to multiply issues. Where there are several pleas or
replications to the same subject matter, it is probable that some are true and
some false, so that some may be found for one party to the suit and the remain-
der for his opponent. As it is only just that a party pleading false or improper
pleadings should be made to bear the expense of them, the statute of Anne which
first gave the right to plead double, instead of single as at common law, provides
for the apportionment of costs consequent upon the decision of the several issues

raised. The provision is in these words, " That if any such matter {i. e. the
several matters thought necessary by a defendant for his defence and by leave of
the court pleaded) shall upon a demurrer joined be deemed insufficient, costs
shall be given at the discretion of the court ; or if a verdict shall be found upon
any issue in the said cause for the plaintiff or defendant, costs shall be also given
in like manner, unless the judge who tried the said issue shall certify that the
said defendant had a probable cause to plead such matter, which upon the said
issue shall be foimd against him: " 4 Anne, cap. 16, s. 5. This statute, being a
remedial one, ought to be so construed as to advance the remedy. The costs
intended to be given appear to be all the costs which attend the unnecessary
pleading. This construction is analogous to that which has been put upon the
statute of Gloucester, 6 Ed. I. cap. 1, s. 2, by which the costs of the writ only are
given to the plaintiff if he succeed, and yet that statute has always been held to
give all the costs of the suit: Vollnm v. Simpson, 2 B. <fe P. 368, per Pleath, J.
Although a defendant, by pleading unnecessary pleas, may subject himself to the
costs of the issues raised on those pleas, yet if he obtain a verdict on an issue



S. 110.] COSTS OP SEVERAL ISSUES. 143

party, whatever may be the result of the other issue or issues.

19 Vic. c. 43, s. 130.

raised by a plea which is an unqualified bar to the action, and which if pleaded alone
would clearly entitle him to the general costs of the trial, the postea and general

costs of the cause must be adjudged to him : Ragg et uz v. Wells et ux, 8 Taunt. 129

;

Edwards v. Bethel, 1 B. <fc Al. 254. But reason and common sense dictate that if

the defendant has put the plaintiff to unnecessary ex]iense by pleading that winch
either in law or in fact turns out to be unfounded, he should pay to plaintiff that

expense, although he maybe successful upon tlie general question: Spencer v.

Hamerlon, 4 A. <fe E. 413. The principle is clear, that plaintiff is entitled to be
reimbursed the expense to which he has been put by defendant pleading unfounded
pleas, notwithstanding the latter being entitled to the general costs of the cause:
MuUins V. Scott, 5 Bing. N.C. 423 ; Hart v. Cutbush, 2 Dowl. P.C. 456. And defen-

dant, uadei- such cii-cumstances, is bound to pay not merely the costs of the pleadings,

but the costs of jn-eparation of evidence on those pleadings : Spencer v. Hamerlon,
4 A. & E. 413 ; Doe d. Smith ei al v. Webber, 4 N. & M. 381 ; s. c. 1 H. & W. 10

;

Empson v. Fairfax, 8 A. <fe E. 296. ' The case of Olhir v. Calvert, 1 Bing. 275, which
decides the contrai-y, cannot be supported. The practice which it lays down was

'

condemned in Brooke v. Willet, 2 H. Bl. 435, and Vollum v. Simpson, 2 B. (t P. 368.

But defendant will not be entitled to the costs of a witness brought to prove an
issue on which he failed, though the same witness proved an issue on which he
succeeded : Richards v. Cohen, 1 Dowl. P. C. 533 ; Larnder v. Dick, 2 Dowl. P.C.

333 ; Eades v. Everatt et al, 3 Dowl. P. C. 687 ; Croivlher v. Elwell, 4 M. & W. 71.

Nor will he be entitled to the costs of an issue which is not found one way or the

other: Vatlance v. Adams, 2 Dowl. P. C. 118. So if the plea be bad on which
the dei'endant succeeded, he will not be entitled to the costs of tliat issue : Cart-

wright V. Cook, 1 Dowl. P. C. 529 ; Goodburne v. Bowman, 2 Dowl. P. C. 206 ; but
if held good after argument, he will be entitled not only to the costs of the argu-
ment, but of the trial: Gosbell v. Archer, 2 A. & E. 500. On the other hand, if

tlie defendant have a verdict on the general issue for instance, and the special

pleas be found for plaintiff, plaintiff will be entitled to the costs of those issues,

and the witnesses to support them : Hart v. Ciilbush, 2 Dowl. P. C. 456 ; Dann v.

Crease, lb. 269; Spencer y. UamerLon, 4 A. & E. 413. This is inapplicable if

plaintiff sue in forma pauperis : Gougenheim v. La7ie et al, 4 Dowl. P. C. 482. In
an action for false imprisonment, the defendant paid £5 into court. The plaintiff

recovered £25 by a verdict. A suggestion having been entered on the roll that
the acts complained of were done under 7 & 8 (tco. IV. cap. 30, s. 41, was tra-

versed, and a verdict found for defendant. Held, that defendant was not entitled

to the costs of the suggestion, either under the old law or this section: Norwood
V. Pitt, 6 Jur. N. S. 614. If a party is successful upon demurrer, he is entitled to

his costs, irrespective of the determination of the suit, where the judgment on
demurrer is given prior to the ti'ial of the issues in fact: Bentley v. Dawes, 23
L. J. Ex. 279. But if the issues in fact be first disposed of, and render unnecessary
a decision of the issues in law, the court may refuse to hear argument as to the
latter : Derbishire et al v. Feehan el al, 1 2 U.C.C.P. 502 ; Macmartin v. Thompson, 26
U.C.Q.B. 33-!. If tlie judge certify under the statute of Anne, defendant need not
pay any such costs: Fni v. Monckton, 9 Dowl. P. C. 907. The Eng. Reg. Gen. 7
of II. T 4 Wm. IV., Jervis N. R. 121, from which our rule 26 of E. T. 5 Vic. is

taken, and which is substantially re-enacted in our II. G. pr. 51 , was held not to con-
flict with the practice decided in Spencer v. Hamerion, 4 A. & E.'413. Indeed the
rules of court, and especially the 11. G. pr. 51, more firmly es'ablish it. Kor did
the old rules affect the statute of Anne as to the power of the judge to certify:
Robinson v. Messenger, 8 A. & E. 606. The words " at the discretion of the court,"
as used in that statute, have been conslrued as not giving the power to refuse but
only to tax costs: Duberley v. Page et al, 2 T. R. 391. Great difficulty is frequently
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experienced in the apportionment of costs under the statute and rules. Many of

the cases depend upon the j^articular circumstances attending tliem, and are in

themselves so various tliat no one case can be taken as an unqualilied prece<leut

:

Staley v. Long, 5 Dowl. P. C. 616; Benny. Baleman, 8 M. & W. 666; Hazl.ewood\.

Back, 9 M. & W. 1 ; Anderson et al v. Chapman et ul, 7 Dowl. P. C. 822 ; Mullins v.

Scott', 5 Bing. N. C. 423; Lewis v. ILolding, 2 M. tk G. 875 ; Routledge v. Abbott

et al, 8 A. tfe E. 592; Paddock v. Forrester et al, 2 Dowl. N. S. 125; Netvton v.

Eolford et al, 2 D. & L. 826; Freeman v. Rosher, 18 L. J. Q. B. 105; Davis v.

Banis, 5 O. S. 453; Evans v. Kingsmill, 4 U. C. Q. B. 132; Taylor v. Carr, lb.

149; Bank B. N. A. v. Ainleg, 7 U.C. Q.B. 521 ; Sheldon v. Hamilton, M. T. 3 Vic.

M.S. Yi. & H. Dig. " Costs," 111. 2. The jjlaintiff in an action of tort had a verdict

for £5, and the judge did not certify for costs. There was a demurrer on the

record upon a new assignment previously argued, on which judgment had been

given for the plaintiff. It was held that the plaintiff was not entitled to the costs

of the demurrer : Dunston v. Paterson, 5 C. B. N. S 279 ; see also Reynolds v.

Harris, S C. B. N. S. 267.

Independently of the statute of Anne, questions have arisen as to the right of

the parties to costs when plaintiff succeeds on ooe of several counts in a declara-

tion, and the defendant as to the others. Whenever a plaintiff succeeds on a trial

as to any part of his demand, divided into counts, whether the defendant plead

one plea to all the counts, or plead to the counts separately, plaintiff is entitled

to the general costs of the cause; and defendant, though not formerly entitled

to his costs on the counts or issues upon which plaintiff fails: Lloyd v. Day,
Barnes, 149; Butchery. Green, 2 Doug. 677; Astley Y.Young, 2 Burr, 1232; Postan

V. Stanivay, 5 East. 261 ; is now clearly entitled to a deduction in respect to

such counts or issues: Cox v. Thomason, 2 C. <fe J. 498; Knight v. Brown, 9 Bing
643. This rule ajiplies as much where there is one plea, for instance, general

issue to all the counts jointly, which for this purpose is to be taken distributively,

as where distinct issues are joined on distinct pleas pleaded to as many separate

counts: Daniel et al v. Barry et al, 4 Q. B. 69; Nicholson et al v. Dyson, 1 D. cfe

L. 277; Williams et al v. The Great Western R. Co. 1 Dowl. N. S. 16.

The same principle has been held to apply to a declaration of one count only,

but containing several material and traversable allegations, to which the general

issue is pleaded, and some only of the matters alleged, are found in plaintiff' 's

favour: Prudkomme v. Fraser, 2 A. & E. 645. So if there be several closes men-
tioned as abuttals in one count as trespass, the allegation is devisible, and the

defendant is entitled to costs as to those closes, of the breaking of which he was
not guilty : Phythian v. White et al, 1 M. & W. 216; Anderson et al v. Chapman et al,

5 M. & W. 483. In libel, where defendant pleaded not guilty and a justification,

and succeeding on the first plea called no witness as to the second, he was held
entitled to his costs in respect of that plea : Empson v. Fairfax et al, 8 A. <fe E.

296. The apportionment of costs as against or between several defendants is

regulated by section 317 of this act.

Plaintiff, irrespectively of the present statute and rules of court, can recover
costs only under the statute of Gloucester as a part of his damages, or under the
statute of Anne where there are double pleas. If he succeed as to the whole of
the causes of action sued upon, or one of them, his only claim is under the statute
of Gloucester. If defendant succeed on a plea in bar of the causes of action,

plaintiff can claim costs only under the statute of Anne. To put a case decided
as an illnstration of these remarks: a declaration for injury to the plaintiff's

reversion contained two counts, to which the defendant pleaded—7?rs<, not guilty

;

secondly, to the first count, no reversion; thirdly, a justification, to which there
was a replication, demurrer and judgment for defendant; fourthly, the Statute of
Limitations to both counts

; anA. fifthly, to the second count, a plea to which there
was a new assignment, and to it a plea of not guilty, and a verdict was found for
the plaintiff on the plea of not guilty as to part of the first count, with contingent
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Eulenot III. (_;') No rule of Court fur leave to pay money into

Court or to plead several matters shall be necessary where a

Judge's Order has been made for the same purpose. (A:)

19 Vie. c. 43, s. 131.

damages ; and as to the residue of the first and the second count, for the defend-

ant, and on the plea of no reversion for the plaintiff as to both counts, and on the

fifth plea the jury were discharged by consent, and as to the new assignment, the

verilict was for the defendant: held that the plaintiff was not entitled to the costs

of tiie issues as to the part of the first count on which he liad succeeded, for he
had no right under the statute of Gloucester, inasmuch as he could not have judg-
ment for the damages assessed, and tliat he had no riglit under the statute of Anne,
since he had succeeded on all the issues as to that ])art of tlie count. But that as

to the other part of the first count, and the second count, he was entitled under
the statute of Anne to the costs of one special plea, including a portion of the

expenses of briefs and witnesses, inasmuch as the defendant succeeded on tlie first

issue as to that part of the first count, and on the second count ; and the plaintiff

obtained a verdict on the issues raised on two other special pleas: Howell v.

Rodbard, 4 Ex. 309. So where to a declaration in assumpsit the defendant
pleaded several pleas upon which issues were joined and also a plea to which the
plaintiff demurred, and the issues were tried and found for the plaintiff, and after-

wards judgment was given for the 'lefendant on t'.ie demurrer, the court holding
the declaration insufficient: held that tlie plaintiff was not entitled under the
statute of Anne to the costs of the issues found for him, as no issue in fact had
been found for the defendant also: fartridiye v. Gardner, 4 Ex. 303. The object

of the statute of Anne is to punish a defendant for improperly pleading pleas
which he cannot support; but tliere'are other statutes which punish a plaintiff for

bringing a frivolous suit though he succeed: 43 Elizabeth, cap. 6, 21 ; 1 Jac. cap.

16, s. 6; 22 <fe 23 Car. II. cap. 9.

(y) Taken from Eng. Stat. 15 & 16 Vic. cap. '76, s. 82.

[k) If a ju<lge in Chambers refuse leave to plead several matters, the party who
made the application can move the court in banc : Johnstone v. Knou-les, 1 Dowl.
N. S. 30. In such a case it would seem to be unnecessary for him in his rule to

notice the proceedings previously had before the judge in Chambers: lb. And if

the judge to whom application is in the first instance made, though granting
leave as to some pleas, withhold it as to others, tin- party dissatisfied may apply
to the court to be allowed to file additional pleas. If the proposed additional
pleas be consistent with what the judge in Chambers has already done, the parties
should again apply to him. It is very inconvenient for the court in banc to be called
upon to say what pleas shall or shall not be allowed in a case : Smith v. Goldsw orthy,

2 Q. B. 72(1, ptr Denman, C. J. But if the application to the Court be to allow par-
ticular pleas disallowed b^- the judge in chambers, then it would appear that the
application should be to rescind the judge's order : Pi/m v. Grazecrook et al, 1 Dowl.
N. S. 489 ; see also The South Eustern R. Co. v. Sp'rot, 11 A. <fe E. 167. And, on
the contrary, if at all consistent with the judge's order, it would seem unnecessary
to notice the previous jn-oceedings when applying to the full court: Smith v.

Goldsworthif, 2 Q. B. 717; Graham v. Furber, 2 C. L. Rep. 11 n, 6. The appli-

cation to the court would be in the nature of an appeal from the decision of the
judge: see Waddell v. Corbelt et al, 2tj U. C. Q. B. 243. Such and similar apjdi-
cations should be made in the course of the term next after the decision of the
judge: Orchard y. Moxsy, 2 El. ife B. 206, affirmed in Collins et al v. Johnson. 16
C. B. 588 ; see also Bank of Montreal v. Harrison, 19 U. C. C. P. 276; see further
note w to section 48. The court, before the C. L. P. Act, has allowed a defendant

10
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Certain IBS. (0 The following pleas, or any two or more of them

be^H.'TdJd may be pleaded together as of course, without leave of the

without Court or a Judge, that is to say : a plea denying any contract
^'^''^'^'

or debt alleged on the declaration, (m) a plea of tender as to

part, a plea of the Statute of Limitations, set-oflF, (w) discharge

of the Defendant under any Bankrupt or Insolvent hw
,
plene

administravit, plene administravit prceter, infancy, coverture,

payment, accord and satisfaction, release, not guilty, a denial

that the property an injury to which is complained of is the

Plaintiff's, leave and license, son assault demesne, and any

other pleas which the Judges of the said Superior Courts, or

to add pleas after a demurrer : Smart et al v. Sandars et al, 3 C. B. S80 ; and in one

case, even after a notice of trial and countermand, the trial not being thereby

delayed: Field y. Sawyer, 5 D. & L. 117.

{1} Taken from En^. Stat. 15 <fe 16 Vic. cap. 1&, s. 84; substantially a re-enact-

ment, with amendments, of Eng. Hule 13, T. T, 1 Wm. IV. : Jervis N. R, 46.

(m) In the practical application of this section, there may be some difiSculty

experienced. There are contracts consisting of several parts, which cannot be
denied without as many distinct pleas. Thus, the contract of the indorser of a

promissory note is to pay it, if the maker do not, provided he. the indorser, receive

notice of non-payment by the maker. Now the plea of " did not endorse " only

puts the fact of indorsement in issue, which is only one part of the contract : see

Marston v. Allen, 8 M. & W. 494 ; Adams y. Jones, 12 A. ife E. 455 ; Hayes v. Caul-

field, 5 Q.B. 81 ; Wood y.Coimop, lb. 292 ; Bromage et al v. Lloyd et al, 1 Ex. 32 ; Bell

\. Lord higestre, 12 Q. B. 317 ; Lloyd\. Howard, 15 Q. B. 995; Palmer v. Richards,

15 Jur. 41. If defendant do not expressly deny notice of non-payment, he will be
taken to have admitted it. This latter plea is necessary to the denial of the

remaining part of the contract, and by this means the whole contract is denied
within the meaning of the enactment. It is apprehended that any number of pleas

may be used which, in consequence of the peculiarity of the contract sued upon,
may become necessary for the purpose of denial. It is the peculiarity of the con-

tract of the indorser of a promissory note which renders it necessary to use two
pleas in order to deny it. The mere denial of the indorsement will admit the
notice, and the denial of the notice will admit the indorsement. It is very true,

if the defendant succeed on either, that it affords an answer to the action ; but the
contract is of a two-fold character, and the two pleas do not cover the same ground,
but are distinct, applying to two several parts of the contract. Non-assumpsit, if

allowable, might have traversed both ; but the new rules compel a defendant in a
case like this to traverse the contract severally by distinct answers. Taking section

105 with section 112 of this act, and construing them with the rules, the indorser
of a note may deny the indorsement and want of notice without asking permission
to do so: Rosse et al v. Cummings, 2 U. C. L. J. 227. In an action by bearer of a
promissory note against maker, defendant cannot without leave plead denying that
plaintiff is the bearer, and also a special plea in confession and avoidance : Every
V. Wheeler, 3 U. C. L. J. 11. If defendant, without leave, plead several pleas which
he has no right to plead, plaintitf may sign judgment: sectio^ 113.

(n) An equitable plea cannot be pleaded as a plea of set-off, and therefore if

pleaded with other pleas without a judge's order, entitles plaintiff to sign judg-
ment: Watt V. George, 3 U. C. L. J. 71,
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any four of them of whom the Chief Justices of the said

Courts shall be two, by any rule or order to be from time to

time made in Terra or in vacation, order and direct. (h?j)

19 Vic. c. 43, s. 188.

1!3. (o) Except in the cases herein specially provided in other
C&S6S SBVfTIll

for, (p) if either party plead several pleas, replications, avow- pieas, &i-.,

ries, cognizances or other pleadings (q) without leave of the ni«i without

Court or a Judge (?•), the opposite party may sign judg-

(^nn) Several pleas to distinct parts of the declaration, and which, if taken
together, formed but one entire defence, might and still may be pleaded without
any leave for that purpose, such as tender to part and never indebted to the resi-

due : Archer v. Gerrard, 3 M. & W. 63 ; or a special plea to part, and another
special plea to the residue without any general issue to the whole : Vere v. Golds-

borough, 1 Bing. N. C. 353. Besides, a defendant is not compelled to plead all the

pleas for which he has obtained leave ; he may plead a plea to part under leave to

plead a plea to the whole declaration, or he may abandon some of the pleas

:

Fryer v. Andreics, 1 Ex, 471. Defendant cannot, without obtaining leave, traverse

separately two distinct allegations in the declaration, each plea being an answer
to the whole cause of action : McKay v. Barley, 4 U. C. L. J. SS. There is no
necessity to obtain leave to plead several pleas when two or more pleas, or no
pleas except those mentioned in this section, are pleaded to the same part of the

declaration or debt or cause of action : Archer v. Gerrard, 3 M. & W. 63 ; nor
where several defendants sever in pleading, and each pleads only such plea or

pleas as he alone might plead without leave: Cazneau v. Morrice et al, 25 L. J^

Q. B. 126.

(o) Taken from Eng. Stat. 15 & 16 Vic. cap. 'ze, a. 86.

(/») By preceding section 112 or rules to be made thereunder.

(17) To a count alleging an agreement by B. to serve A. as a clerk, and not to

leave without notice, B. pleaded that whilst he was in A.'s employment, B. with-

out any just cause or provocation insulted and abused him, whereupon he gave
him notice that he should forthwith leave his service. And to this plea A. (with-

out obtaining leave to reply double) replied thus—A. takes issue on B.'s plea,

&\\d further says that the notice intended in the declaration was a reasonable and
a proper notice, but that the notice mentioned in B.'s plea was njot a reasonable

or a proper notice. B. liaving signed judgment under the section of the English
C. L. P. Act, corresponding with the one here annotated, the court set it aside

without costs, but declined to decide whether or not the replication was double
or the plea regular: Metsiter v. Rose, 13 C. B. 102.

(r) If a party who having obtained leave to plead several matters by order of

a judge plead contrary to the effect of such order, even though by mistake, the
opposite party may move to strike them out of the pleas: Holliday v. Bohn, 3 M.
«k G. 115; Fiighl v. Smale, 4 C. B. 766; or according to the decisions of the
Exchequer in England, may sign judgment: Bailyv. Baker, 9 M. <t AV. 769; Hills

et al V. Haymen, 2 Ex. 323 ; Gahardi v. Marnier, 3 l-'x. 230 ; Harvey v. Ha)n>llon,

4 Ex. 43 ; Wills v. iRobinsofi, 5 Ex. 802. But a departure from the order which
is not substantial or calculated to embarrass will not entitle the opposite party
to take either of these proceedings : Wills v. 2iobinso7i, 5 Ex. 302 ; Ditnmore v.

Tarleton, 1 C. L. Rep, 19.
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ment, (s) but such judgment may be set aside by the Court

or a Judge upon an affidavit of merits, and on such terms as

to costs and otherwise as they or he may think fit. (,ss) 19

Vie. c. 43, s. 135.

Ohjections BI4. (t) All objections to the pleading of several pleas,

.heard
*"^^ replications or subsequent pleadings, or several avowries or

cognizances, on the ground that they are founded on the

same ground of answer or defence, shall be heard upon the

rule to show cause or the summons to plead several mat-

ters, (w) 19 Vic. c. 43, s. 132.

(ft) In an action on a promissory note defendant without leave pleaded, 1. 7ion

fecit ; 2. denial of pi'esentment ; 3 a special plea admitting the note, but avoid-

\n^ it by showinc; a want of consideration. Plaintiff signed judgment, held that

as the first and third pleas were inconsistent and set up two distinct defences to

the same cause of action, the defendant should not have pleaded them without
leave, and that judgment was rightly signed by plaintiff: Le Claire et al v. Prud-
homme, 2 U.C. L.J. 229 ; see further Westlake v. Abbott, 4 U.C. L.J. 46. So where
to a declaration for a malicious arrest containing only one count defendant with-

out leave pleadetl— 1. not guilty ; 2. that he did not maliciously cause the plain-

tiff to be arrested, <fec. ; 3. that he, defendant, had reason to believe that plaintiff

had parted with his property, (fee. Plaintiff thereupon signed judgment. Defen-
dant obtained a summons to set aside the judgment with costs, on the ground
that " it had been signed after pleas had been filed and served, and was conse-

cjHentlj- irregular," but held that " the pleas should not have been pleaded with-
out leave, and consequently that the judgment was rightly signed : Wilkins v.

Bhirklock, 2 U. C. L. J. 232. So where to a declaration by plaintiff as bearer
against defendant as maker of a promissory note, defendant without leave pleaded— 1. plaintiff not bearer of the note ; 2. want of consideration; 3. fraud; and the
plaintiff thereupon signed judo-ment; held regular: JUvery y. Wheeler, 3 U.C.
L. J. 11.

(.<!«) The usual terms are " on payment of costs :" McKay v. Burley, 4 U. C. L. J.

88. But the statute says, " on such terms as to costs and otherwise." An order
was made in one case relieving defendant on the merits and setting aside the judg-
ment on the conditions precedent, that defendant should pay £50 into court (that
sum being sufficient to cover the amount for which judgment was signed) to abide
the event of the suit, and upon payment of all costs and signing the judgment
and subsequent proceedings thereon and the costs of the application, and further
as the cause was in the " inferior jurisdiction," upon the terms of defendant allow-
ing plaintiff to go to trial at the then next sitting of the county court, taking one
day's notice of trial: Every v. Wheeler, 3 U. U. L. J. IL

(0 Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 83.

(u) From the concluding words of this section the inference might be that no
application involvin<r objections to the pleading of several pleas, <fec., can be
entei-lained in banc by way of appeal from the judge's order allowing several
pleas, but the courts in England have given a ditfci-ent construction to the sec-
tion : Griffith v. SeUnj, 9 E.x. 393. If either party consent to the pleading of several
matters, he will not be permitted afterwards to move the court to set aside any
of tlie pleadings pleaded with his consent: Howeny. Carr, 5 Dowl. P. C. 305.
In all cases in which a judge's order to plead several matters is rendered neces-
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115. (?) One new assiirniiient (?<;) only shall be pleaded One new

to any number of pleas to the same cause of action, and such opi/toseve-

sary, the original order or a copy tliereof must be either attached to the nisi prius
record or deaiurrer book or be copied in the marp;in tliereof: Rule M.T. 1863, 23
U.C. Q.B. 08. In case of noncompliance with tlii^i rule, the clerks or deputy clerks
of the crown are not to pass the record, nor shall the demurrer be argued: lb.

[v) Taken from Eng. Stat. 15 it 16 Vic. cap. 76, a. 87; founded upon the first

report of the Common Law Commissioners, section 45. The object of this sec-

tion is to prevent unnecessary prolixity, whereby in some cases to several pleas
there have been as many distinct new assignments as pleas, and before issue as
many rei)lications as pleas both to the declaration and new assignment, so that
the same pleading in the same form of words has" been repeated over and over
again without reason or meaning.

(M") The necessity for a new assignment generally arises in two ways; first,

where tlie plaintiff complains of one of several trespasses, in a form so general
that it is applicable to any of them, and a trespass in respect of which the action
is not brought is, either by mistake or design, justified by the defendant ; secondiv,
where the defendant pleads justification of the trespass complained of, but the
plaintiff maintains that there has been an excess beyond what the circumstances
justify, of which several examples may be found in subsequent notes to this section.

One object of a new assignment is to make certain what the plea has rendered
uncertain; as where the defendant mistakes the nature of plaintiff's demand, and
pleads a good answer to something which is not the cause of action sued upon :

James V. Lint/ham et al, 5 Bing. N. C. 557, per Tindai, C. J.; see also West v.

jMbbs et al, 4 C. B. 172. Though a declaration in debt be very general, and
though the plea be equally genenal, if there never could be any doubt between
the parties that the action is brought for the balance of an account, there will be
no necessity fur a new assignment: James v. Lingham et al, 5 Bing. N. C. 553.
Where plaintifi" declared in debt for £100 due for work and labour and on
an account stated, to which defendant pleaded payment of £100 in satisfaction

of the causes of action mentioned in tlio declaration, and plaintiff proved that
£96 l7s. \\d, was due to him for the balance of his account, after giving credit
for the £100 he had received, and that defendant had admitted the correctness
of his account: held, that plaintiff was entitled to a verdict without a new assign-
ment: lb.; see also Kcnninyham v. Alison, 2 Dowl. N. S. 658. Where the plaiu-

tifl''s demand is defined by a bill of particulars, and it appears that he claims a
balance only after giving credit for payments whenever made, the plea of payment
applies as to that balanee : Eastwickv. Barman, 8 Dowl. P. C. 401, per Alder-
son, B. ; which for the purposes of pleading, is taken to be the particular sum for
which the action is brought: Dite v. Ilnwhr, 1 1). & L. IS'J. Thus, plaintiff de-
clareil in indebitatus assumpsit for work and labor done and on an account stated for

-£16 3s. 10(/. : plea, except as to £2 3<. 10'/. (paid into court), that the defendant,
after the accruing of the debt, and before the commencement of the suit, paid to
tiie plaintiff and the plaintiff accepted monej* to a large amount in full satisfaction

of the debt in the declaration mentioned. Reidication, denying the payment and
acceptance as alleged. It appeared at the trial that the original sum due was
£30 2.*. 10(/., of which £14 had been paid, leaving the balance claimed in the action
of £16 ;u. 10'/. Jletd, thai the issue raised upon the pleadings was, whether the
money ))aid was in satisfaction of the debt in the declaration mentioned, and that
defendant having failed to show payment beyond £14, the plaintiff was entitled
to a verdict for £14, the balance, less the money paid into court: Jb.; sec also
Freeman v. Crafts, tl Dowl. I'. C. G89. But where the declaration is general, and
the plea narrows it, stating the demand to be in respect of a claim which it shows
to liave been satisfied, and plaiutifi" coutenda that the pica is wrong in so narrow-
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rai pleas to new assignment shall be consistent with and confined by the

causTof* particulars delivered in the action, if any, (x) and shall state
action.

. ^j^^j. ^i^g PlaintiflF proceeds for causes of action different from

ing the declaration, he should new-assign: Rogers v. distance, 1 Q. B. 17. Thus,

debt in the common form for work and labor. Particulars of demand for contract

work and extra work. Plea, that plaintiff and defendant by consent gave up a

contract originally made between them for work, plaintiff agreeing to accept

certain work which had been done under the contract at a reduced price ; that by
virtue of such agreement defendant became indebted to plaintiff in the amount
mentioned in the declaration, and that defendant, in pursuance of that agreement,

paid plaintiff and he accepted the said amount. Replication traversing the pay-

ment and acceptance. Held, that on these pleadings the plaintiff could not give

evidence of any demand not a subject of the second agreement, and that to enable

himself to recover for extra work, he ought to have new-assigned : lb. In such a

case the particulars of demand, even if they had been confined to extra work,
could not aid the plea: lb. It may be mentioned that whenever plaintiff goes for

a balance of an account, whether there be a plea of payment or credit be given
to defendant for a part in the declaration, plaintiff must under the general issue

prove the whole account: Frice v. Hees, 11 M. <fe \V. 576.

(x) A defendant by calling for particulars before pleading may be so informed
as to make it impossible for him to mistake the declaration, and thus prevent in a

great measure the necessity for anew assignment. The office of a new assignment
is practically to explain that which is left ambiguous on the face of the declaration

owing to its generality : West v. Nibbs et al, 4 C. B. 184, per ^yilliams, J. Particulars

of demand where allowable have the same effect, though they form no part of the

record : Dempater et al 7. Purnell, 1 Dowl. N.S. 168. The object of a bill of particu-

lars is to control the generality of the declaration ; but, as remarked by a learned

judge, in nine cases out of ten they are applied for to entrap the plaintiff within
certain limits, and the court should be careful not to allow plaintiffs to be tied

up too tightly by such means : Rennie et al v. Beresford et al, 3 D. <fe L. 468, per
Alderson, B. There is a distinction between the exj^lanation of a charge made in

a bill of particulars and the charge itself. For instance, if in a bill by a surveyor
fur services performed by him, matters such as stationery, travelling expenses,
itc, were of themselves and by themselves the distinct subject of a charge; no
doubt there ought to be particulars given of each, but usually that is not so, nor
is it necessary that it should be so in a surveyor's bill, as such matter is mere
explanation of the charge. In such an action particulars claiming certain aggre-
gate sums in respect of the survey stated, number of miles, travelling expenses,
printers' accounts, stationery accounts, tfec, are sufficient particulars without
specifying the number of fields surveyed, the time employed, the number of per-
s(jns engaged, <fcc. : Ih. ; see also Hhjgins v. Ede et al, 15 M. <fe W. 76 ; Irving v.

Baker, 15 L. J. Q. B. 322 ; Boulion v. Pritehard., 4 D. (fe L. 117. But in an action
on the indebitatus counts by a broker to recover the amount of shares purchased
by him for defendant, and commission on the same, the court obliged him to
turnish the dates of the purchases within the compass of a few days and the names
of the parties from whom he purchased : BerMey v. De Vere, 4 D. tfe L. 97. The
chief object of particulars is to give substantial information to the defendant of
plaintiffs demand, and in order to limit the proof of the latter ta the causes of
action in tlie declaration mentioned. The cases have gone great lengths in sup-
porting particulars where they have really varied from the evidence given by
j)lajnliff when tiie defendants could not under the circumstances have been misled,
it is not for the court to look to the fact of the party having been misled, but
whether under the ordinary circumstances in which a man would view the ca?e
there might have been an actual misleading. That depends upon the wisdom of
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all those which the plea professes to justify, or for an escoss

over and above what all the defences set up in such pleas

justify, or for both, (y) 19 Vic. c. 43, s. 13G.

the party, and there is no criterion unless the court adopt this—the whole cir-

cumstances being looked at, would a reasonable man be deceived by the form of
the particulars ? The true criterion therefore is not whether the defendant has
been actually misled, but whether the particulars are of such a nature that a
reasonable person would be misled by them : Law v. Thompson et al, 4 D. &, L. .54.

In pursuance of this principle it has been frequently decided that a mistake in a
bill of particulars not calculated to deceive or mislead the party to whom the bill

is given, will not be held to be material, and will not be allowed as a valid objec-
tion at the trial: Barney v. Simpson, 6 0. S. 96, per Sherwood, J. Thus an error
in the date of a promissory note as given in a bill of particulars has been in one
case held immaterial : lb. But in an action for work and labor, the particulars
of the plaintiff's demand stated the action to be brought " to recover from the
defendants the sum of £450 claimed by the plaintiff for his services as clerk or
manager to the defendants, from October, 18-37, to October, 1839." An order
•was made for further and better particulars, when the plaintiff delivered the same
with the addition of the words " after the rate of £200 per annum." Held that
plaintift'could not give evidence of a claim for commission on the amount of business
done by defendants, through his introduction : Lawy. Thompson ct al, 4 D. <fc L. .">!.

So where plaintiff in his declaration and particulars claimed damages for certain
articles deposited with the defendant, which had not been returned^ and of which
due care had not been taken. Under the former description in his particulars
he set out certain articles of glass, which however turned out to have i)ecti

destroyed. Held that under such particulars he was not entitled to recover
damages in respect of those articles: 3foss v. Smith, 8 Dowl. P. C. 537. But
under a bill of particulars for work and labour, the court allowed plaintiff to ijive
in evidence an acknowledgment of a specific balance due for work and labour:
Drwnmond v. BracUeij, Dra. Rep. 2.54. The usefulness of particulars as a preven-
tative of new assignments will be apparent in actions uf trespass particular! v.
In trespass it has been held that defendant may obtain particulars of filaintilfs
cause of action before declaration : KcviUs v. ihrveii, T. T. 3 <fe 4 Vic. J/6'. 11. «fe

H. Dig. " Particulars of Demand," 8. The court will always require some special
ground for an application for particulars where none have been given by plaintiff;
otherwise in every case of trespass it would be a step in the cause to apidy for
particulars on the aflidavit of defendant, who would never know what the iiViev-
ances complained of were. There ought to be some special statement of tiie

property, and the court should see some reasons for <;:ranting a rule ; Horhck v.
Lediard, 2 Dowl. N. S. 277, jKr Parke, B. The same rule lias been applied to
special actions for breach of contract: Piilie v. S/ep/,eji, 8 Dowl. P. C. 771. Bi-foie
tills act it has been held that a court of common law cannot compel a plaintiff to
give particulars of matters which he does not claim in his declaration. Thus iu
an action for the value of goods supplied to a third p:irty, on tiio fal.xc represent-
ation of the defendant, the court would not compel the plaintiff to ;;ive a parti-
cular of goods supiilicd to, and bills of exchange, itc, given by such 'third party,
such goods and bills not being claimed by the terms of the declaration: Luc/c'ct
al V. Ilandky, 4 Ex. 486.

(.v) A new assignment is in the nature of a new declaration. In effect the
plaintiff says, " I do not dispute in this action the truth of your plea; mv decla-
ration is for a cause of action differing from that which you have answered," or
he may say, " I dispute the truth of your plea, but my declaraticm is also for
another cause of action differing from that which you have attempted to answer:"
Grove v. Withers, 4 Ex. 881, per Parke, B. To do the latter is to reply and new
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Pleas to new HG. (z) No plea which has already been pleaded (a) to
assio-iiment. ^

assio-n at the same time. A trespass justified may be so far divisible that plaintiff

mav'reply as to part and new assign as to the residue. In trespass for breaking

and enterino- plaintiffs dwelling house, and staying and continuing therein,

niakino- a noTse and disturbance for a long time, to wit, for four days then next

followilia- and seizing his goods, &c. Plea as to the breaking and entering tlie

dwellin'? house, and staying and continuing therein as in the declaration men-

tioned a justification by the leave and license of the plaintiff to take possession

of certain goods. Replication traversing the leave and license and new assigning

that the plaintiff issued his writ, &c., not only for the breaking and entering the

dwellino- house and staying and continuing therein as in the plea mentioned, but

also for" that the defendants, without the license of the plaintiff, stayed and con-

tinued in the dwelling house, making such noise and disturbance, <fec., for other

and different purposes than those in the plea mentioned, and for a much longer

time to wit, three days longer than was necessary for taking possession of the

o-oods, <fec. ' Held that the replication and new assignment were not bad for

duplicity, time being in the case of a continuing trespass equally divisible for

this purpose as space: Loweth v. Smith et al, 12 M. & V/. 582; also Worth y.

Terrington et al, 13 M. & W. 781. These cases are exactly like the case of a tres-

pass in various' parts of a close, where the defendant justifies under a right of

wav and plaintiff may traverse the existence of such right and new assign

trespasses in another part of the close : lb. 789, per Parke, B. The necessity

for a n(5w assignment will frequently depend on the distributive cliaracter of

defendant's plea, as in the case of Ada7ns v. Andretos, 20 L. J. Q. B. 33 ; see also

Olover V. Dixon et al, 9 Ex. 158. To a declaration in trespass for breaking, Ac,

a shop, rooms, and apartments of the plaintiff, the defendant pleaded that he was

sherttf,' and as' sheriff had a writ oi fi.fa. against one H., and that by the leave of

tlie plaintiff the outer door being open he entered the same shop in the declara-

tion mentioned (the same shop, rooms, and apartments in the declaration men-

tioned being one and the same shop, and not different rooms and apartments) to

inquire, &c. The plaintiff replied de injuria, and new assigned that the defendant

broke, <kc., "two other rooms and apartments, to wit, a room called," (fee, being

other rooms in the declaration mentioned, besides and different from and other

than the said shop in the said plea mentioned. Held new assignment good:

Harveii v. Lankesier, 7 D. & L. 32 ; see further Meriton v. Coombes et al, 19 L. J.

C.P. 336. In actions of trespass to land, the locus in quo should be designated by

abuttals or other descriptions, as it was at the time of the trespass and not at the

time of the declaration. Therefore where in an action by a reversioner the

declaration described the locus in quo as " abutting on the south and east on a

close in the occupation and possession of the defendants,'"' and the defendants, an

English railway company, pleaded that they took part of said close abutting on

the south on the fence of their railway under the provisions of the Railway Act

8 & 9 Vic. cap. 20, ss. 32, 33, which was the trespass complained of, and it

appeared at the trial that at the time the trespass was committed the close in

question abutted on the fence of the railway, but that afterwards the defendants

took possession of and purchased under the provisions of the above act a small

part of it adjoining the railway, so that the plaintift"s description of it was correct

at the time of the declaration but not at the time of the trespass. Held that

plaintiff could not recover for want of a new assignment : Hicmfrey v. The London
and N. W: R. Co., 7 Ex. 325. The effect of this section will be to simplify the

form and abridge the length of new assignments.

{z) Taken from Eng. Stat. 15 & 16 Yic. cap. 76, s. 88. Founded upon the first

report of the Common Law Commissioners, section 45.

(a) This is in accordance with the principles of the preceding section 115.

There it has been enacted that plaintiff instead of new assigning separately to
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the declaration shall be pleaded to such new assignment,

except a plea in denial (i), unless by leave of a Court or

Judge (f), and such leave shall be granted only upon satis-

factory proof (d) that the repetition of such plea is essential

to a trial of the merits. 19 Vic. c. 43, s. 137.

117. (<i) Where an amendment of any pleading: is allow- Time for

. 1 1 11 ^ pleading to

ed (/') no new notice to plead thereto shall be neces- anameuded

each of several pleas, shall be allowed only one new assignment, which must state

generally that plaintiff proceeds for causes of actJbn different from or beyond those

justified. Here it is enacted that defendant shall not without leave plead to the

new assignment pleas pleaded to the declaration. The consequence of these

enactments will be that " if a defendant pleads one defence only at first and plain-

tiff" new assigns, the defendant may then plead his next defence, and so on, putting

each defence once and once only on the recoi'd ; but if the defendant plead all his

defences in the first instance, which is the usual course, the plaintiff will new
assign once for all, and the defendant will of necessity be driven to deny the

causes of action newly assigned, or pay money into court, or suffer judgment by
default;" Common Law Commissioners.

{b) Pleas in bar are divided into two classes—pleas by way of traverse and
pleas by way of confession and avoidance. Traverse is the more proper and
ancient term. In the modern language of pleading, however, deny is often sub-

stituted for it; and "pleas in denial" is a term used instead of "pleas by way ef

traverse."

(c) Relative powers: see note w to section 48.

[d) i. e. It is presumed by affidavit.

{e) Taken from Eng. C. L. P. Act, 1852, section 90.

(/) The application for amendment may be either at the instance of the party
whose pleading is in fault or at the instance of his opponent, who makes objec-

tion. This section contemplates amendments before entry of the record for trial.

Amendments at the trial may be made under section 222 of this act. As to

amendment after issue joined, see Warner v. Blacklock, 10 Jur. 716. Except
imder very special circumstances, a declaration may be amended at any time:
Trickel v. Jarman, Finl. C. L. P. A. 196. It has been considered where a declara-

tion was ordered to be amended in the names of one of the parties, that an amend-
ment of the original filed without filing amended copy was sufficient: llart el al

v. Boyle, 6 0. S. 168. "With respect to the terras of tlie amendment it as a general

rule is only just that the partj' whose pleading is in fault should pay the costs

really occasioned by the correction of such fault. Though this be tlie general

rule, there may be exceptions dependent upon the circumstances of particular

cases. The judge to whom application is made is in this respect clothed with
ample authority. He maj' either allow an amendment without costs upon pay-
ment of a certain fixed sum as costs, or upon payment of costs to be taxed by the

master. The court will not reverse his exercise of discretion though differing

from him on the merits of the particular case: Tomlinson v. Bollard, 4 Q. B. 642.

The application to amend should be in the first instance made to a judge in cham-
bers. This is the most convenient and least expensive mode. "Where a defendant
applied to the court in the first instance, in a vexations and expensive manner
and for an amendment that might have been obtained at chambers, the court
ordered his rule to be discharged with costs unless he would consent to pay tho
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iiieadiiif, gary (^^^^ but the opposite party shall be bound to plead to the

amended pleading within the time specified in the original

notice to plead (/t), or within two days after amendment,

whichever may last expire (i), unless otherwise ordered by

the Court or a Judge (y) ; and ia case the pleading auiended

costs of the amendment: Duke of Brunswick v. Sloman, 5 C. B. 218. Though a

party obtain a rule or order to amend he may decline to avail himself of it.' And
will" not in such a case be bound to pay the costs of obtaining leave to amend:
Broun v. Millington, 22 L. J. Ex. 138; Field v. Sawyer, 6 C. B. 71. After a

general demurrer to a declaration and leave to plead on the usual terms, the

amount of the costs must depend upon the course the defendant elects to adopt as

to demurring or jjlcading over to the amended declaration : Metcalfe v. Booth, 18

L. J. Q. B. 247. A fatal variance having in the course of a cause been discovered

between the declaration and the evidence, the plaintiff applied to the judge to

amend the declaration, and the following order was made :
" Upon hearing counsel

and by consent it is ordered that the record be withdrawn, and that the plaintiff

do have leave to amend the record:" Held that although the order was silent as

to costs, the plaintiff was liable to pay the costs of the day : Skinner v. The London,
Brighton ^- South I 'oast R. Co. 4 Ex. 885 ; see also Jackson v. Carrington, 2 0. & K.
750. Where a plaintiff after notice of atrial (on an issue of not guilty), and shortly

before trial, had leave to amend on payment of costs, and the declaration as

amended was re-delivered according to the English practice, and a demurrer was
then served, and afterwards costs of the amendment had been taxed, and the mas-

ter allowed all the costs of preparing for trial, which included almost all the costs

of the cause; and the plaintiff had obtained another order to amend on payment
of costs upon both amendments, the court allowed the plaintiff to amend on paying
the costs of the latter, and paying into court the costs of the former; reserving

the question of review of taxation until it was seen whether, on the pleadings to

the declaration as re-amended, the costs of preparing for trial would be thrown
away ; and if they were not

—

senible, that there wovdd be a review of taxation,

and that they would not be allowed as costs of the first amendment: Alleson v.

The Midland R. Co. Finl. C. L. P. A. p. 197.

{g) Original notice given under sections 91 and 92 of this act.

(/*) t. e. Eight days from the service of the original notice to plead, &c. It has

been held where a plaintiff took a summons to amend, that defendant had a right

fo presume that plaintiff would follow it up, and that after its return it operated

as a stay of proceedings for one day at least. Where the defendant's time for

pleading was out on the day when the summons was returnable, a judgment
signed for want of a plea on the morning of the next day was held irregular

:

Hodgson v. Caley, 8 Dowl. P. C. 318.

(i) The meaning is, that if the time for pleading pursuant to the original notice

has expired before order for amendment, or if the time though not expired be
within one day of expiring, in either case the party bound to plead shall have
two days after amendment, the two days in either of these cases being the time
" last to expire." The time allowed under the old practice in such cases may be
ascertained upon reference to Fuller v. Hall, H. T. 5 Vic. M.S. R. & H. Dig.
" Practice," I. 15; Commercial Bank v. Boulton, 1 Cham. R. 15.

{j) The time to be allowed by the judge may be less or more than that pres-

cribed by this section. The power of the judge in such a case is one inherent in

the jurisdiction of the courts.

If a defendant obtains further time to plead upon terms of pleading issuably, and
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had been pleaded to before such amendment, and is not

pleaded to de novo within two days after amendment, or

within such other time as the Court or a Judge allows, the

pleading originally pleaded thereto shall, if applicable, stand

and be considered as pleaded in answer to the amended plead-

ing (k). 19 Vic. c. 43, s. 139.

DILATORY PLEAS.

SI8. (0 If s Defendant pleads any dilatory plea, being Dilatory

matter in law and not of fact, (m) the PlaiirtiflF may set down arl!iu;d"be-

such plea for argument on the first paper day thereafter on in'^TaeaUon.*

which the Court meets, or on any other day in Term, giving

two days' notice thereof to the Defendant or his Attorney
;
(n)

and if the Plaintiff fails so to set down the same fur argu-

ment, he may apply to any Judge of the Court to hear and

determine the issue joined thereon, in like manner as the

plaintiff afterwarcLs and before plea obtains leave to amend his declaration, and do
amend it so as material!}- to alter it, the record is thereby altered and defendant
freed from his obligation to })lead issuably: Ifntt et al v. Gtks, 11 M. <fe W. 756

;

Barker v. Gleadow, 5 Dowl. P. C. 134; Woodtncm v. O'oble, 6 Dowl. P. C. 371
;

Children v. j}f(r7i7ierinff, 8 Dowl. P. C. 12i); Chapman v. Giles, 1 D. <fe L. 389.
Before this act it -was held that if plaintiff after plea pleaded was allowed to

amend, defendant was not entitled to j)lead de Jiovo unless leave was ijiven hira

so to do by the order allowing the amendment, or unless the nature of the amend-
ment rendered pleading de »(0!'o essential: Collins \. Aaron, 5 Scott. 595; Smith
V. IJearne, 1 D. <fe L. 992. "Where plaintiff applied to amend his declaration, and
the defendant at the same time applied for one month's further time to plead,

which he obtained by judge's order, the- month was held to run from the time
when the declaration was amended : Davies v. Stanley, 8 Dowl. P. C. 433.

(/i) This is perfectly in accordance with the old practice : see Flapg v. Borxley,

2 Dowl. P. C. 107. But there is an obvious distinction in principle' between the
case of a demurrer and a plea; the former cannot stand with the amended decla-

ration, though tlie latter ma}' : Smith v. Hcnrn, 12 il. it \\. 718, jier Alderson, B.
In the case of a plea after the e.\])iration of the two days without a further plea,

plairitiff may jnln issue to the plea filed, treating it as pleaded to the amended
declaration. Where a declaration had been amended upon ajiplication of defen-

dant under section 119, and jilaintiff immediately afterwards signed judgment as
for want of a plea, the judgment being contrary to tlie enactment here annotated,
and for other reasons not necessar\' to be hero mentioned, was set aside without
costs: Jloberly v. Boines, 2 U. C. L. J. 212.

{I) This is taken from our old King's Bench Act 2 Geo. IV. cap. 1, s. 37.

(m) A general demurrer was held not to be a dilatory plea within the meaning
of the statute : Charles v. llnpkirk, M.S. M. T. 4 Vic. Cam. Rules, 95.

(?i) It is presumed that plaintiff would have, as in the case of demurrer or

special case, to furnish to the clerk of the court three books for the use of the

judges.
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same might be done in open Court
;

(o) and in case the

Judge gives judgment fur the Plaintiff, he shall direct the

plea to be taken off the file, with costs, to be taxed by the

proper officer; (p) and the Defendant shall, within four days

from the date of the order, plead an issuable plea, and rejoin

gratis, and go to trial at such time as he would have been

bound to go to trial in case he had pleaded such issualjle plea

in the first instance. (9) 2 Geo. IV. c. 1, s. 37.

Unfair SID. (?•) The Court or a Judge (s) may order any plead-

maybe^ ing (/) so framed {u) as to prejudice, embarrass, or delay the

o/amended. f^ii" trial of the actioH, (v) to be struck out, or may make

(0) An application to a judge in vacation is probably here intended, though
not so expressed.

(p) Where a judge in chambers granted an order to take a general demurrer
off the file as being a dilatory plea, the court set aside the order : Charles v. Hop-
kirk, M.S. M. T. 4 Vic. Cam. Rules 95.

{q) The next section (s. 119) empowers the court or a judge to order any plead-

ing so framed as " to prejudice, embarrass, or delay the fair trial of the cause, to

be struck out;" and it is more than likely that it in practice will supersede the
section here annotated.

(r) Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 52. Founded upon the first

report of the Common Law Commissioners, section 37. Qn. Does this section

apply to proceedings on writs of mandamus ? Regina v. The Sadlers' Co. 22 L. J.

Q. ,B. 454, per Coleridge, J.

(s) Court or a judge. Relative powers : see note w to section 48.

(t) Applies to all ordinary pleadings, such as declaration, plea, replication,

rejoinder, (fee.

(?<) The question is not whether the pleading was intended to prejudice, tfec,

but whether in fact it be so framed.

(v) The chief consideration is the fair and speedy trial : Regina v. The Sadlers' Co.

22 L.J. Q.B. 454, per Coleridge, J. Any pleading so framed as to prejudice, embar-
rass, or delay either party in the attainment of this end is within the meaning of

the act. The judges have always set their faces against sham pleas. Bad plead-

ing for delay has been treated as a contempt of court, and the fines arising from
it were once a source of revenue to the crown : Com. Dig. " Pran-ogative," D. 52

;

In Pierce v. Blake, Salk. 515, the attorney was fined ; and in Blewitt v. Marsden,
lU East, 2.37, and Bartley v Godslake, 2 B. A Al. 199, the attorney was ordered to
pay costs. A pleading irresistibly false on the face of it may be treated as a
nullity: Vereet al v. Garden, 5 Bing. 413 ; Blewitt v. Marsden, 10 East, 237; Bal-
manuoY. Thompson, 8 Dowl. P. C. 76. But if in doubt as to its falsity application
should be made to set aside plea, and if left in doubt the court will not set it

aside: Smith et al \. Backwell, 4 Bing. 512; Richley v. Proone, 1 B. <fe C. 286;
Merington v. Bccket, 2 B. & C. 81 ; Bell v. Alexander, 6 M. & S. 133 ; La Forest
et al V. Langan, 4 Dowl. P. C. 642 ; Shadwell v. Berthoud, 5 B. <fe Al. 750 ; Body
V. Johmon, and Corbett v. Powell, lb. 751 a; Smith v. Hardy, 8" Bing. 435;
Bartley v. Godslake, 2 B. .fe Al. 199 ; Mley v. Walls, 1 Dowl. P. C. 648; Mitt v.

Rush, 4 Ex._490; Loughran v. Hill, 6 Ir. C. L. R. 385 ; Leathly v. Carey, 8 Jr. C.
L. R, App. i

; Armstrong v. Evans, lb. App. xxvii ; Gordon v. Hassard, 9 Ir. C.
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L. R. App. xxi ; Stokes v. Hartnett, 10 Ir. C. L. R. App. xx; Banks v. Jordon,

7 Ir. Jur. N. S. 28 ; O'Learj/ v. Hopper, lb. 29 ; O'Brien v. Tof/r/art, lb. 29.

So if plea be frivolous: Bradbury v. Emans, 5 M. <fe W. 595; linou'les v. Bur-
ward, 10 A. & E. 19. Unle.ss plea clearly frivolons or false it will not be set aside

on motion : Horner v. Keppel, lb. 17 ; Couper et al v. Jones et al, 4 Dowl. P. C.

591; O'Donnell v. Redltj, 11 Ir. C. L. R. 329; Archer v. McC'aldin, 6 Ir. Jur.

N. S. 34 ; Balmanno v. Thompson, 8 Dowl. P. C. -76 ; Banks et al v. TIte Metro-

poUtan R. Co. 3 Weeklj' Notes, 31. The words "prejudice, embarrass, or delay,"

are used disjunctively in tlie section annotated. The legal import of each word
detached from the others has not been decided. Indeed, the idea which attaches

to each word must of necessity be much blended wiili the ideas convej-ed by the
others. A party delayed may be prejudiced ; a party prejudiced may be embar-
TBSsed; a party dela5-ed and embarrassed must be prejudiced. The word.s are of

very general signification, and must in all cases be received with reference to the

object of pleading. The object of all written pleadings is to enable tlie parties

before trial to arrive at some statement affirmed on one side and denied on the

other, that the same may be submitted for decision to the proper tribunal, as the

issue between the parties. The reason of the thing requires clearness and single-

ness of averment as much now as before the C. L. P. Act. A power must exist

somewhere of compelling the parties to be clear and distinct in their statemejits.

There must be a remedy against ambiguity whether intended or not. A rambling
pleading, mixintr up several grounds of action or defence, and composed of diffe-

rent matters of fact and law, must be objectionable : First report of the Common
Law Commissioners. The delivery of any sucli pleading by one party to the

other must necessarily " embarrass" him, and perhaps " delay" the trial to the
'•prejudice" of one party or the other. The remedy of the party aggrieved
instead of being by special demurrer as formerly, is by application to amend at

the costs of the party in fault. In effect the statute says, " no pleading shall be
demurred to specially, and, even if it be not open to general demurrer, yet if it be
so framed as to prejudice, embarrass, or to impede the trial, it shall be open to

amendment or excision by the judge :" in Repina v. The Sadlers' Co. 22 L.J. Q.B. 454,
jpe?' Coleridge, J. The rule is this, no mistake heretofore available only on special

demurrer is now available, except where the mistake is one calculated to embar-
rass the plaintiff: Dunmore v. Tarh'ton, 16 L. & Eq. 393, per Erie, J. The desir-

able object in pleading is now to place on record the simple ground of action,

defence, Ac, in as intelligible a form as possible : lb. 394. If a party instead

of applying to set aside an embarrassing pleading demur, the court will give the
pleading the meaning demu'tred to if the words used will fairly bear such a mean-
ing : Rucklc}j V. Kiernan, 7 Ir. C. L. R. 75, 79. A pleading susceptible of one
interpretation on demurrer and another at nisi prius is embarrassing : Lamrenson
V. mil, 10 Ir. C. L. R. 177 ; see also Regan v. The Bagnahtomi cO Wcrford R. Co.

6 Ir. Jur. N. S. 395. A pleading so framed as unnecessarily to embrace more
points than one, and compel tlie opposite party to come prepared for all, is a
pleading so framed as to prejudice the fair trial of the action : Forsi/th v. Bris/owe,

8 Ex. 347 ; see also S)nith v. Hardi/, 8 Ling. 435 ; M'ltford v. Findcn ct al, 8 lil. &
W. 511 ; Waterman v. Garden. C ]\l" & G. 752 ; The WWand R. Co. v. Blake, 6 H,
«fe N. 410; Hooper v. The Bristol Port Rail'nai/ c£- Flcr Co. 35 L. J. C. P. 299. A
plea which did not answer the whole cause of action and would have embarrased
the plaintiff in his reply was ordered to be amended : Green et nx. v. Hunl, 4 Prac.
R. 337, per Diapev, C. J. A plea containing matter of evidence was struck out
by order of a judge : Hancock v. Koi/es, 9 Kx. 388. So, in an action by an assignee,
a plea that the property was not vested in plaintiff: Cotlula v. Soamcs, 3 F. <fe F.

93 ; see also Cuthbertson, v. Irrinq, 4 II. & N. 7-12. But where plaintiff bo7ia jide

states a contract according to his construction of it, and insists that he is correct,
a judge will not com>el him to alter his statement of it: Taylor v. Smith, 3 F. <fe

F. 91. Pleadings ^TOich before this act would have been bad for duplicity, argu-
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sucli other order respecting the same, (?«) and also respecting

rnentativeness, uncertainty, or inconsistency, may be such as to render necessary

applications to amend under the enactment here annotated.

Reference may be properly made to some such cases

—

1. Duplicity—see Messiter v. Rose, 13 C. B. 162; Forayth v. Brislowe, 8 Ex.

347; Deacon et al v. Slodhart et al, 5 Bing. N. C. 594; Webster v. Watts, 11 Q.

B. 311.

2. Argumentativeness— Leaf et al v. Tuton, 10 M. &, W. 359; Turnley v. Mac
gregor, 6 M. & G. 4(5.

3. Uncertainty—Flockton et al v. Hall et al, 14 Q. B. SSO; Cubitt et al v. Thomp-
son et al, 5 Ex. 811.

4. Inconsistency—Inconsistent pleas have been allowed when amounting to a

"substantial defence": Diieer v. Triebuer, 3 Dowl. P. C. 133; Wilkinsons. Small,

lb. 564. But pleas " vexatiously inconsistent," as non assumpsit to a whole decla-

ration and payment as to part, have been disallowed: Steill y. Slurry, lb. 133;
Bastard v. Smith et al, 5 A. tfe E. 827.

Since this act, no7i assumpsit pleaded to an action on a promissory note was in

this province struck out on an application to a judge in chambers: Rosse v. Dol-

son, 2 U. C. L. J. 208, per Richards, J. Pleadings not issuable must often prove
embarrassing. An issuable plea is one that at once puts the merits of the cause

in issue either on the facts or the law: Steele v. Ilarmer et al, 14 M. & W. 136.

A plea cannot be issuable if clearly bad in substance: Lloyd et al v. Blackburn,

1 l)owl. N. S. 647; Watkins v. Bensusan, lb. 615; see also Thomson v. Redman,
2 Dowl. N. S. 1028; Mackay v. Wood, 9 Dowl. P. C. 278; Selby v. The East An-
glian Rs. Co. 7 Ex. 5.3. A sham plea cannot be issuable: Heron v. Heron, 1 "VV.

Bl. 376; Lowficld v. Jackson, 2 Wils. 117; Cave v. Aaron, 3 Wils. 33 ; Brown v.

Austin, 4 Dowl. P. C. 161. As to when j^leadings generally are or are not issu-

able, reference may be had to the following cases:

—

Dickson v. Boulton, 5 U. C.

Q. B. 558; Blcivitt v. Gordon, 1 Dowl. N.S. 815; Humphreys v. Lord Waldegrave,

6 M. (fe W. 622; Myers v. Lazarus, 1 Dowl. N. S. 316; Willis v. Hallett, 5 Bing.

N. C. 465 ; Hughes v. Pool, 6 Scott. K R. 959 ; Parratt v. Goddard et al, 1 Dowl.
N. S. 874 ; Mackay v. Wood, 9 Dowl. P. C. 278 ; Bateson y. Lee, 1 D. & L. 224

;

Whitehead v. Harrison, lb. 706; Sewell v. Dale, 8 Dowl. P. C. 309; Sloane v.

Packma?}., 11 M. tfc W. 770; Thomson v. Redman, 2 Dowl. N. S. 1028; Bury v.

Goldner, 1 D. & L. 834 ; Searle v. Bradshatv, 2 Dowl. P. C. 289 ; Birch v. Leake,

2 D. & L. 88 ; Wilkinson v. Page, 1 D. & L. 913 ; Harvey v. Watson, 7 M. & G. 644
Verbist v. DeKeyser, 3 D. & L. 392; Huthwaite v. Pkaire, 8 Dowl. P. C. 541;
Beauclerk v. Hook, 20 L. J. Q. B. 485 ; Tagg v. Simmonds et al, 4 D. & L. 582

;

Bousfield\. Edge, 1 Ex. 89; Weitenhall y. Graham, 4 Bing. N.C. 714; Besant y.

Cross, 20 L. J. C. P. 173 ; Mayhew et al v. Blofield, 1 Ex. 469 ; The Cork ij- Bandon
R. Co. V. Goode, 13 C. B. 618 ;

Crutchley v. The London ^ Birmingham R. Co. 2 D.

& L. 102; Lajorest v. Wall, 9 Q. B. 599; Hunter v. Wilson, 19 L. J. Ex. 8; Lin-

wood v. Squire, 19 L. J. Ex. 237 ; Moore v. Forster, 5 C. B. 220; Schenk v. Godls,

1 C. L. Rep. 115 ; Dunmore v. Tarletan, 16 L. & Eq. 391 ; Roberts v. Brett, 34 L.

& Eq. 421 ; Wallace v. Grover et al, 1 Cham. R. 1 ; Eccles v. Johnson, lb. 93;
Sherwood v. 3Lirch, lb. 176 ; Jessup v. Frazer, H. T. 4 Vic. MS. R. & H. Dig.
"Assessment of Damages," 5.

(w) To hold that a plea is bad because more or less obscure would be unrea-
sonable unless the party pleading it will not amend and clear up the obscurity
when it is pointed out to him : Common Law Commissioners' first Report. If he
fail or refuse to do so there is but one alternative—to strike out the pleading. A
party whose pleading is defective or vicious will see the propriety of himself

^PPlyi"o foi" ^11 amendment. Even surplusage may vitiate, and may, if embar-
rassing, be struck out upon application of the adverse party. But it has been
held that breaches in a declaration where there were three, one of which was

i
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the costs of the application, as such Court or Judge sees

fit. (x) 19 Vie. c. 43, s. 101.

DEMURRERS.

ISO. (>/) Either party may object by demurrer to the Either party

pleading of the opposite party on the ground that such plead- S' toe plead-

ing does not set forth sufficient ground of action, defence o'l^Msite"'

or reply, as the case may be. 19 Vic. c. 43, s. 99.
^^^'^^^'

good and two bad, to which latter there was a demurrer, could not be treated as

surplusage after demurrer; Lush v. Russell, 4 Ex. 637.

(z) If a rule under this section be made absolute in its terms, the party obtain-

ing it gets the costs as costs in the cause : Barnes v. Hayward, 1 H. &, X. 242.

{y) Taken from the Eng. Stat. 15 & 16 Vic. cap. 76, s. 50. The effect if not
the object of this enactment, taken in connection with section 12.S, is to abolish
special demurrers.

The sufHciency of a pleading has from the earliest period been held to depend
upon its substance ; but when written were substituted for oral pleadings, attention

to form became requisite. The parties instead of pleading impromptu before the
judge who tried the cause, were enabled some time before the time appointed for

the trial, by an exchange between themselves of written statements of grounds of

action and defence, to arrive at issue. The object in requiring a proper attention

to form was to ascertain and settle upon the pleadings the exact questions to be
determined between the par'aes, and as an incident to prevent the introduction of

extraneous matter. The necessity for form once recbgnized let in a number of
arbitrary rules intended to prevent uncertaintj-, obscurity, duplicity, and other
like defects. An anxiety on the part of the judges, that pleadings should be cer-

tain and at the same time sure, led to unnecessary precision, which occasioned on
the part of pleaders much and useless prolixity. The result of the whole has been
obscurity, perplexity, and fiction, the very evils that special pleading was designed
to prevent. In this way the evils grew in magnitude as decisions accumulated,
until in the end form too often triumjjhed over substance. The legislature at a
very early period of English history were alive to the growing tendency of tech-
nicality and subtlety. In the year 15S5 a statute was passed which recited that
"great delay and hindrance of justice has grown in actions and suits between the
subjects of this realm, by reason that upon some small mistaking or want of form
in pleadings, judgments are often reversed by writs of error, and oftentimes upon
demurrers in law given otherwise than the matter in law, and very right of the

cause dotli require, whereby the parties are constrained either utterly to lose their
right, or else after long time and great trouble and expences to renew ao-aju their

suits." For remedy whereof it was tliereby enacted " that from henceforth after

demurrer joined and entered in any action or suit in any court of record witliin

this realm, tlie judges shall proceed and give judgment according as the very right

of the cause and jnatter in laio shall ajjpear unto them, without regarding any im-
perfection, defect or want of form in any writ, return, plaint, declaration, or other
pleading process or course of proceeding wliatsoever, except those only which the
party demurring shall specially and particularlj' set down and express, together
with his demurrer ; and that no judgment to be given shall be reversed by any
writ of error, for any such imperfection, defect, or want of form as is aforesaid,
except such only as is before excepted:" 27 Eliz. cap. 5, s. 1. Notwithstanding
this enactment, objections to form were frequently' raised, to which the courts were
constrained to yield, although " the very right of the cause and matter of law "
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might be with the party whose pleading was found to be defective, but who was
unfortunate enough to risk a special demurrer. For remedy of this evil it was
enacted that " where any demurrer shall be joined and entered in any action or

suit in any court of record within this realm, the judges shall proceed and give

judgment according as the very right of the cause and matter in law shall appear

unto them, without regarding any imperfection, omission or defect in any writ,

return, plaint, declaration, or other pleading, process, or course of proceeding

whatsoever, except those only which the party demurring shall specially and
particularly set down and express, together with his demurrer, as causes of the

same, Ac, so as sufficient matter appear in the said pleadings upon which the court

may give judgement according to the very right of the cause" &c.: 4 Anne, c. 16, s.

1. There is but one pervading spirit in these acts, which is, to make substantial

justice paramount to mere form ; and yet experience has shown that the acts,

though of great benefit, have failed in their object. Both acts required the judges

to give judgment " according to the very right of the case and matter in law,"

without regarding imperfections, omissions, or defects in form, " except those ichich

tvere specifically set forth," thus impliedly authorising the judges to give judgment
against the very right of the cause, <fec., on an objection for want of form, provided

it were specifically pointed out. This gave birth to "special demurrers," the ally

of imscrupulous technicality, and the preserver of all that was obnoxious and em-
barrassing in the rules of pleading. The necessity for form was retained with all

its evils. Nothing remained to be done but to destroy a system which, though
intended for good, had been perveited to serve dishonest purposes. Special

demurrers are therefore by this section numbered with the things that are

past. Demurrers were of two kinds—general, which related to matters of sub-

stance ; and special, which related to matters of form. The latter only having
been abolished, the former, if not retained in name, are in effect j^'eserved. The
true construction to be put u^ion this section is to ascertain whether the decla-

ration or other pleading demurred to would have been good on general demurrer

before the act ; if so it will not be demurrable under this act. This is the true and
almost the only test. It is intended by the act to do away with matters of form,

but still it is not meant that that should be held to be good which is not good in

substance: Richards v. Beavis, 2 C. L. Rep. 675, per Campbell, C. J. The ques-

tion as to what is good on general demurrer is not altered by this act: lb. 076
;

per Crorapton, J. Of course pleadings cannot be held good where the parties do
not choose to say what they mean. If the court were to hold such pleadings good
they would be getting into the region of ambiguity and uncertainty, which would
be a worse evil than that which the act was intended to remedy : lb. per Cromp-
ton, J. Declaration not disclosing any consideration for an agreement held bad

:

Fremlin v. Hamilton et al, 8 Ex. 808. Declaration that defendants were indebted

to plaintiff for freight, omitting the words " for money payable by the defendant

to the plaintiff," held bad; Place v. Potts et al, lb. 705. But see Fagg v. Nudd,
o El. & B. 650. Declaration for malicious arrest not stating that the action on
which the arrest took place was at an end, held good: Eakins v. Christopher, IS

U. C. C. P. 532.

The boundary between substance and form is not at all times easy to be defined.

The only guide in the way of precedent is that of general demurrer. Whenever
before this act pleadings were held to be bad on general demurrer, they will

generally be held to be bad upon demurrer under this act ; but the converse as

to special demurrer is by no means a safe guide. It will not do to say that in all

cases where pleadings were held bad on special demurrer only, they will be good
under this act. An analysis of the cases will do more to assist the judgment in

this inquiry than any theory that can be propounded. With a view to this, the
Editor subjoins some cases decided before the act. To review all would be the
work of a pleader, and a labour which it is believed no pleader can satisfactorily

accomjilish.
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It is enacted that either party may object to the pleading of the opposite party
on the ground tliat such pleading does not set forth " sufficient ground of action,

defence, or reply, as the case may be. As to these severally

—

First—as to the groitncl of action, which should appear in the declaration.

Plaintiff must so explain his cause of action as to make it appear to the court

that there is sufficient foundation for the action. All essentials or whatever is

of the substance of the action must be alleged, that the court may be enabled to

give judgment for him in case a verdict is found in his favour : Bac. Abr. " Pleas

and Pleadings," A. The law requires the declaration to contain certainty and
truth that the defendant may be able to make a proper answer thereto and the

court give a right judgment thereon : 76. B. In trespass for taking goods, etc..

a declaration not setting out the goods by specific description, but mentioning
them as " divers goods and chattels," &c., bad on general demurrer : Friesman v.

Donnelhi et al, 5 6. S. 16 ; see also Holmes v. Hodgson, 8 Moore, 3*79. But though
informal if it do not aver tlie good^, <fec., to be the goods of the plaintiff, it is not

bad on general demurrer: O'Brien v. Harahii, 1 U. 0. Q. B. 4Y5. A declaration

by plaintiff suing on a lease as reversioner, which shows plaintiff if reversioner at

all to be so jointly with another person not a co-plaintiff, bad on general

demurrer : Scott v. Godwin, 1 B. (fe P. 67. So a declaration on a charter party
describing plaintiff as "freighter for six voyages," but omitting to .aver that

defendant agreed to six voyages, has been held bad since the Eng. C. L. P. Act

:

JRiehnrds v. Beavis, 2 G. L. Rep. 673. So a declaration for omitting to cleanse

drains whereby the plaintiff's premises suffered damage, is not sufficient, though
it describe defendant as " owner and proprietor" of the premises on whicli the

dfains are situate.* Further grounds of liability should be stated to make the

cause of action good in substance. Defendant though both owner and proprietor

is not necessarily as such bound to cleanse drains : Russell v. Shenton, 3 Q. B.

449. A declaration in case against a tenant for allowing premises to become
out of repair, but not showing defendant to be more than a tenant at will, has

been held bad on general demurrer: Harnett et ux. v. Maitland, 16 M. »fe W. 257.

Qu. If a declaration in covenant for non-repair not stating a term would be bad
on general demurrer: see Turner v. Lamb, 14 M. & W. 412. A declaration aver-

ring a promise to have been made by defendant, in consideration that plaintiff

would forbear to prosecute a qui tarn action, but not averring that plaintiff did

forbear, has been held bad on general demurrer: Hart v. Meyers, 7 U. C. Q.B. 416.

Where the declaration sets out the consideration for defendant's promise, and in

doing so discloses in substance a good cause of action, an uncertainty in stating

a part of the demand will not make the declaration bad on general demurrer : Brad-
ford et nl V. 0' Brien, 6 U.C. Q.B. 417. If any part of the declaration show a'good
cause of action, it will be sufficient: Davis v. The London ct Blackwall R. Co. 1 M.
& G. 801, per Tindal, C. J. A declaration in assumpsit averring in consideration

that plaintiff, at request of defendant, had promised to do all the work necessary
in bottling beer, it was agreed between plaintiff and defendant that defendant
should within twelve months from a certain day (named) supply plaintiff with at

least 500 hogsheads of beer to bottle, and breach, that defendant not regarding,

&c., held good in substance: Fannin y. Anderson, 7 Q. B. 811 ; see also Duke et al

V. Dive, I Ex. 36, and Balfe v. West et al, I C. L. Rep. 225, the latter case having
bad on demurrer : Wright v. Clements, 3 B. <fe A. 503 ; also see Schedule B.

tion for a libel, averring the libel to be " in substance as follows," would be
been decided since the English C. L. P. Act. It would appear that a declara-

to tliis Act, No. 29. Where by agreement concurrent acts are to be done by
plaintiff and defendant, it is sufficient in a declaration against defendant for not
doing the act on his part, for plaintiff to allege generally " that be was willing to

perform the agreement" without expressly averring tliat he waa ready and will-

ing to do the concurrent act on his part : Kemble v. Mills, 1 M. <fe G. 767. In an
action for breach of contract plaintiff averred that defendant on 4th August,

11
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1844, a<Treed with plaintiff to erect a house by the middle of November "next

ensuing!" Breach that the house was not erected in the middle of the month of

November. Held bad on general demurrer in not showing that November, 1844,

was November next ensuing the agreement : JikinSY. Evans, 2 U. C. Q.B. 144. In

debt on bond the declaration averred that defendant and one S. acknowledged

themselves bound to plaintiff in £8000, to be paid to plaintiff, or to one W. E. on

request, and that thereby and by reason of the non-payment thereof an action

hath accrued, &c. Held that it was unnecessary to allege a request, and that

non-payment was sufficiently shown : Kepp et al v. Wiggett ct al, 6 C. B. 280. The
omission of a special request even when proper to be inserted is matter of form

onlv, and cannot be objected to on general demurrer ; McLeod v. Jaclcson, 5 O. S.

3 is! But where in debt on bond, conditioned on delivery of good "merchant-

able"' grain, to deliver a certain quantity of whiskey, an averment in the declara-

tion that plaintiff had delivered good " distillery" grain, but that defendant had
not, etc., was held to be bad on general demurrer : Cowper v. Fairman, 3 0. S.

568. A count on a bond conditioned to pay money on notice, but averring notice

only that the money was due, is bad: Batson et al v. Spearman, 9 A. <fe E. 298.

So in an action on a policy of insurance on which losses arising from riot or civil

commotion were excepted, a declaration negativing loss by civil commotion onlj''

is bad : Condlin v. Home Bisf. Mutual Fire^Ins. Co. H. T. 6 Vic. MS. R. & H. Dig.
" Insurance," 2. A declaration averring that A. and others had agreed to become
members of a certain society, and that in the event of either of them leaving it

he should pay to the President, but not averring to what president or how the

obligation should be enforced, was held bad on general demurrer: Shepherd \.

Duncan, 15 L. T. Rep. 303. Where the declaration stated that plaintiff sued tlje

defendant for that the defendant agreed with the plaintiff to cause a certain valu

ation to be made, by neglecting to do which special damage accrued to the

plaintiff but did not aver any consideration for the agreement, it was held bad.

And per cur., "the C. L. P. Act, 1852, has no doubt afforded great latitude in

pleading; but it has not removed the necessity of stating a consideration for an
agreement upon which a party is sought to be charged :" Fremlin v. Hamilton
ct al, 8 Ex. 308. So where a declaration in an action for freight stated that " the

defendants are indebted to the plaintiff for freight," (fee, but omitted to aver that

there was any money payable by defendant to plaintiff, the declaration was held

bad : Place v. Potts ei al, lb. 705. This is a defect which may be cured by plead-

ing over: Wilkinson v. Sharland, 24 L. J. Ex. N. S. 116. But a declaration "for
money found to be due from the defendant to the plaintiff on account stated be-

tween them" has been held sufficient, as the law implies a promise between them :

Fagg v. Nudd, 3 El. <fe B. 650.

2. Plea. If defendant do not demur to the declaration, his only alternative is

to answer it by matter of fact. In doing so he is said to plead, and the answer
of fact 80 made is called the plea. Pleas are divided into dilatory and peremp-
tory. A peremptory plea or plea in bar may be defined as one which shows
some sufficient ground for barring or defeating the plaintiff's action. Pleas in

bar are divided into j^leas by way of traverse and pleas by way of confession and
avoidance. As the plaintiff's declaration must set forth all essentials neces-

sary to maintain his action, so the defendant's plea in bar must be substantially

good and certain : Bac. Abr. " Pleas and Pleadings," I. 2. Pleas, though they may
be general, yet should not be so general as to be vague. Care should be taken
not to get " into the region of uncertainty and ambiguity." A plea to an action
of covenant that defendant did not break his covenant held bad on demurrer:
Taylor v. Needham, 2 Taunt. 2*78. A plea of performance otherwise than in the
terms of the covenant is also bad: Scudamore et al v. Stratton et al, 1 B. <fe P. 455.
So to a bond conditioned to pay a sum of money in the event of another person
not paying it, a plea of satisfaction and discharge before breach is bad : Spence v.

IJcaley, 1 C, L. Rep. 857. In debt on bond a plea of license not being by deed
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is bad : Sdlers v. Bickford, 1 Moore, 460. So to a declaration in covenaut for

not repairiii<jj a liouse within a reasonable time, it is a bad plea that defendant

repaired the house within a reasonable time after he was required to do so by
plaintiff: Fisher v. Ford, 4 Jur. 1034 ; see also Jones v. Gibbons, 8 Ex. 'J2i.>. To a

similar declaration a plea of eviction was held bad : Neivton v. Allin, 1 G. 6: D. 44.

"Where, in an action of assumpsit for non-payment of rent, accordinsj to agree-

ment, defendant pletidcd eviction by a stranger, but omitted to negative that the

stranger derived title under himself, the plea was held bad: McNab v. McDonell,

2 U. C. Q. B. 169. A plea justifying an arrest on suspicion of felony, without

showing the grounds of the suspicion, is bad : Mure v. Kaye el al, 4 Taunt. '64. To
a declaration charging expulsion from a dwelling-house, a general plea of Uberum
tenemcntum, is good: Harvey v. Bridges et al, 3 D. <fc; L. 55 ; but not to a declaration

charging an assault: Roberls\. Tayleretal, 1 C. B. 117; nor to a declaration in tres-

pass, quare clausum fregit and carrying awaj' piaiutitf's hay and corn, itc: Wilcox

V. Montgomery, 5 O. S. 312. There may be a general plea of fraud: Washbourn

V. Burrows, 1 Ex. 10? ; see also Robson v. Luscombe, 2 D. dr L. 859. To an
action for a libel a plea in general terms that plaintiff is a swindler and an im-

moral character, is bad: Holmes v. Catesby, 1 Taunt. 543 ; Broivny. Bealty, 12 U.

C. C. P. H»7 ; Slewari v. Rowlands, 14 U. C. C. P. 485 ; Barelto v. Pirie, 26 U. C.

Q. B. 468 ; but if the declaration charge some specific fact of libel, a plea that it

is true in silbstance and in fact seems to be good : Weaver v. Lloyd, 2 B. «fe C.

678; lioness el al v. Stubbs, 7 C.B. N.S. 555; Jltinler v. Sharpe, 13 L. T. N.S. 592;
Behrens el al v. Allen, 8 Jur. N.S. 118. To an action on the case for fixing a dog
spear whereby plaintiff's dog was wounded, a general plea alleging that plaintiff

had notice of tlie epear, is good: Jordin v. Crump, 8 M. <fe W. 782. To trespass

for shooting a dog, a plea that the dog was used to worry sheep; that just before

he was shot he was worrj-ing defendant's sheep, and could not be otherwise

restrained from so doing, has been held a good plea, as it would be intended that

the dog was about to renew the attack: Kellelt v. Stannard, 2 Ir. C. L. 11. 156.

To an action against a gas company for a nuisance, a plea that they are " now "

managing their works carefully, <tc., is bad : Watson v. Gas Co. 5 U. C. Q. B.

262. iSo a plea of set-off to an action claiming unliquidated damages: Aitioool

V. Allu-ool, 1 C. L. Rep. 242. To an action on a bond, the plea of 7ul debit is

bad: Anon, 2 Wils. 173. And a pjlea contrary to the express condition of the
bond is bad. Therefore to a bond conditioned for the payment of money, a ploji

that the boud was given as an indemnity, was held to be bad : Mease v. Mease,

1 Co\v[). 47; see also Murray y. King. 5 B. <fc Al. 165. To a declaration on an
agreement to forbear suing, a plea that defendant had no cause of action is bad :

Wade V. Simeon, 2 C. B. 548. So to an action on a note, a ],lea tiiat it was given
for lands sold without a note in writing : Jones el al v. Jones el al, 6 M. it AV. 84. A
materia] alteration in writing avoids a bond, but a plea alleging an alteration

without averring it to be in writing is bad: Harden v. Clifton, 1 Q. B. 522. To
an action on a bond, conditioned for the performance of several matters, a general

plea of performance is bad : Roakcs v. Manser el al, 1 C. B. 531. 8o to an action on
u bond conditioned that A, as a bank agent, should account, itc, a plea that

before action brought, A ceasetl to be agent, and that while be was agent ho kept
all the clauses of the bond : Bank of Upper Canada v. IJetliune cl al, E.T. 6 Wm. IV.

MS. R. ct II. Dig. " Pleading," V. 2. Debt on bond conditioned that if the obligor

should practice as a surgeon at S, at any time, without the consent in writing of

the obligee, then oblig<3r should be obliged to pay obligee £100t>—the boud to be

void. Plea, that deteudant did not ])ractice as a surgeon at S, without the con-

sent in writing of the obligee: J/' Id bad on general demurrer: Hastings et al v.

Whitley, 2 Ex. 611. So to a bond conditioned that defendant should " well and
truly" convey to jilaintiff, his heirs and assigns forever, a piece of land, a jilea

by defendant that he did make and execute a conveyance in fee simple to plain-

tiff, is bad : Prindle v. McCan ei al, 4 U. 0. Q. B. 228. To an action of debt for
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money lent a plea as to £100, part thereof, that defendant made his note to plain-

tiff's order for £100, is bad for not averrin<5 that the note was still running

:

Price V. Price, 16 M. tfe W. 232. A plea of infancy when there has been a liability

contracted and subsequent repudiation sliould allege that tlie repudiation was made
within a reasonable time after defendant attained his majority : The Dublin and

Wickloic R. Co. V. Black, 8 Ex. 181. To an action on a foreign judgment defendants

pleaded that they were not served with any process, and that plaintiff unjustly, and

behind their backs, entered an appearance for them was held bad in not averring

that defendants had no notice of the writ : Sheehy v. The Professional Life Assur.

Co. 13 C. B. 787. In assumpsit for work and labor there was a plea, that the

money mentioned in the declaration accrued due to the plaintiff for the building

of a church ; that the plaintiff having suspended tlie work another agreement was

entered into between him and one A, under which the plaintiff, in consideration

of certain stipulated payments, undertook to complete the work and to rely for

the residue of the contract price upon certain subscriptions which were to be

raised; and that A duly made, and the plaintiff received, the payments stipulated

for by the second agreement, in satisfaction and discharge of the original agree-

ment between the plaintiffs and the defendants, and of the performance thereof

by the latter: Held a bad plea in substance: James v. Isaacs et al, 12 C. B. 791.

A plea to a declaration on a note showing it to have fallen due in January, 1848,

that defendant paid the note on the 31st December, 1847, before it became due,

is bad on general demurrer: Boiun v. Hawke, 6 U. C. R. 275.

3. Replication A replication is the plaintiff's answer to defendant's plea, and

should fortify and support the declaration. The material requisite in a replica-

tion is that it should pursue what has been first alleged and insisted upon in the

declaration, otherwise there will be a departure in pleading : Bac. Abr. " Pleas and

Pleading," A. A replication which in general terms denies the whole substance

of the plea is good even on special demurrer: Darbishire v. Butler, 5 Moore, 198.

Where in trespass for seizing cattle and causing them to be sold, defendant pleaded

that the cattle were taken damage feazant, and proceeded to justify the sale under

Prov. Stat. 1 Vic. c. 21. Replicationthatdefendant'sfences were defective, and that

the cattle escaped from the highway into the close. Held replication clearly bad,

in not averring that the cattle escaped through the defect in the fences: Stedman

V. Washjf. 1 U.U. Q.B. 464. Since the first Eng. C. L. P. act it has been held that

in an action on a foreign judgment to which there was a plea denying notice of

the proceedings and residence in the jurisdiction, a replication that the action

was on a bill accepted within the said jurisdiction by defendant (who was then a

resident there,) and payable at a place within the jurisdiction, and that by the

laws of the foreijrn country in such cases, the place of payment is deemed the

elected domicile of the acceptor, and that notice of the proceedings were served

there in acc^^rdance with the foreign law: Held bad for not alleging that the law

was so at the timej the bill was accepted : Meeus v. Thellusson, 22 L. J. Ex. 239.

To an action of assumpsit defendants pleaded payment into court as to part and

a set-off as to the residue. Replication to the first plea that defendants were

indebted in a greater amount, than the amount paid, and to the other plea that

plaintiff was not (not adding "nor is" in either case) indebted modo et forma,

both replications were held bad on general demurrer: Small v. Strachan etal, 2 U.

C. Q.B. 434. To an action of replevin in the old form, the defendant avowed for a

distress for rent due to him by one C, on a demise at a yearly rent, of which one

year's rent was in arrear on 1st January, 1850. Replication to this that the

close on which the distress was made was at the time when, (fee, the close of him
the plaintiff: Held bad as containing no answer in substance to the avowry:
Robertson v. Meyers, 7 U. C. Q. B. 415.

4. Rejoinder. Rejoinder or defendant's answer to plaintiff's replication, must
fortify and support defendant's plea. It must also pursue the line of defence

first insisted upon, or else there will be a departure: Bac. Abr. "Pleas and Plead-
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121. (z') The form of a demurror (a) shall be as follows, J""'™
^^

^ ^ V ^ ' Demurrer.

or to the like effect : (6)

The Defendant, by his Attorney, (o?- Plaintiff, as the case

may he^ (or in person, itc..) says that the declaration {or

plea, &c.) is bad in substance, (c)

And ou the margin thereof some substantial matter of law AsuKstan-

intended to be argued shall be stated; ((/) and the Court or a ofdel"^"^eiiiurrer

I

ing,' A. To debt on an indemnity bond tlie defendant pleaded non dumiiific't/us,

and the plaintiff havini^' replied, showed how she was damnified. The defendant

rejoined that the injur}' arose tiirough the phiintiff's own fraudulent act : Held
on {general demurrer to bo a departure: ILwiUion v. Davis el al, 1 U. C. Q.B. 490.

So where plaintiff declared in debt on bond for the non-performance of an award,
the defendant pleaded no award. The plaintiff replied setting out the award, to

which the defendant rejoined matter extrinsic to the award, and relied upon it as

showing tlie award void: Held a departure: Maxwell v. RniHom, 1 U.C. Q.B. 219.

5. Surrejoinder. This and all subsequent pleadings being governed by the

same rules and with the same effect as the pleadings already noticed, there is no
necessity for pursuing the subject any further.

(z) Taken from Eng. Stat. 15 tk 16 Yic. cap. 76, s. 89,

(a) Demurrers for matters of form are by this act abolished ; but demurrers
for matters of substance are retained and are such as are intended by this sec-

tion : see note to section 120. The words " excejjt in tlie cases herein specifi-

cally provided for," used in the corresponding section of the English act, are not
to be found it will be 2:)erceived in our section. The meaning of such an excep-
tion was a matter of doubt to the commentators on the English act, and our legis-

lature liave done wisely in omitting it.

(h) It is presumed that a demurrer, like any other pleading, must be intitled of

the proyer court and of the day and year when pleaded : see section 77 of this

act ; and in connection therewith see Holland el al v. Tealdi, 8 Dowl. P. C. 320.

((•) As to the distinction between substance and form see note to section 120.

(d) The provision following is a substantial re-enactment of Rule 14 E. T.

6 Vic, which was taken from Eng. R. G. 2 II. T. 4 Wm. IV. (2 Dowl. P. C. 304),

and which was held not to apply to revenue cases : Rex v. WooUett, 2 C. M. <fe R.
256. It was held under it that a substantial compliance with its terms was in all

ordinary cases necessary. A statement that " the matters in tlie plea contain no
answer to the action," was held to be insufficient: Ross v. Robcso», 3 Do\\l.

P. C. 779. And, per Parke, B., " The statement in the margin is merely a repe-

tition of tlie general demurrer, and would suit any other general demurrer to the
plea just as well. Some special ground ought to have been stated:" /A. 780. It

lias also been held that if several grounds be stated in the margin it is not neces-

sary for the party demurring to specify on which of those grounds he intends to

rely: WhUmore v. Xicholh, 5 Dowl. P. C. 521. And, per Williams, J., " It may
be that there are several grounds stated in the margin which cannot be sustained
when they come to be argued. But that does not vitiate the other points, or
render this statement a nullity so as to entitle plaintiff to set aside the demurrer
as for want of a i)lea :" lb. For examples of statements of several grounds of

demurrer see Smith v. Montuith, 13 il. it W. 427 ; Bonzi et al v. Stcivart, 7 .M. &,

G. 746. If a party demur to several pleas ou the same grounds, the causes of
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to be stated Judo'e mav set aside anv demurrer delivered without sucb
in the ==

. •, p • , / ^ •.

margin. statement, or with a trivolous statement, (e) and may give

leave to sign judgment as for want of a plea; (/)

demurrer to all after the first are sufficiently stated by stating that the plea, (fee,

is insufficient, "for the like causes and grounds of objection which have been

taken to the said (first) plea :" Braham v. Watkins, 16 M. & W. 77. The marginal

notes are meant for the information of the court and not of the parties: Scott et al

V. Chappelow, 4 M. & G. 336.

(e) To dt^cide when an objection is frivolous, it will be necessary to bear in

mind that the main object of this act is to make form subservient to matter. The
court must obviously possess a discretionary power to set aside frivolous demur-
rers or pleadings, to preserve its own records from abuse, the public time from

being wasted, to prevent the useless accumulation of costs to the prejudice of the

client, and to the advantage of those only who ought to protect him from these

evils, and to the delay, if not the perversion of justice : see section 119, and notes

thereto. But it is manifest that all these evils will be aggravated tf the e.xercise

of a judge's discretion is frequently made the subject of an appeal to the court.

When the court clearly sees an attempt to secure a triumph to falsehood by
means of a bad pleading the possibility of a doubt being raised in argument
affords no reason for interfering with the judge's discretion: Laneyr. Ridley.

It.' Q. B. 481,/>erDenman, C. J. ; Fadwick v. Turner, 11 Q. B. 124.

(/) The mode pointed out by this section for taking advantage of an irregular

demurrer is the proper one to be adopted. No objection that might be taken
advantage of in this mode can be raised on the argument of the demurrer: Lacey
V. Umbers, 3 Dowl. P. C. 732. To entitle a party to set aside a demurrer because

of a frivolous statement the objection taken must be clearly tenable. If there be
any doubt as to the sufficiency of the objection, the court will not interfere : Tyn-
dnll et al v. Ulleshorne, 3 Dowl. P. C. 2 ; Undershell v. Fuller, 5 Tyr. 392 ; Walker
v. Cathy, 6 Dowl. P. C. 592; Chevers v. Farkington, 6 Dowl. P. C. 75. A frivolous

demurrer is nut so much an irregularity as an improper j^roceeding, which the

court in its discretion may set aside at any time : Cutts v. Surridge et al, 9 Q. B. 1023,
per Denman, 0. J. But an objection to the marginal notes or form of demurrer
should not be deferred till after joinder in demurrer, at which time it would be
too late: Nortoii v. Mackintosh, 7 Dowl. P. C. 529. A defective marginal note may
be amended on payment of costs: Ross v. Robeson, 3 Dowl. P. C. 779; and the

case postponed until the points of argument are properly stated : Farkery. Rdey,
3 M. tt W. 230. The rule to set aside a demurrer as frivolous or for any cause

contemplated by this section will it is apprehended be nisi in the first instance

:

Ki.jnic'ir V. Keane, 3 Dowl. P. C. 154; and in the case of a frivolous demurrer
should be drawn up "on reading the pleadings:" lloivorfh v. Hubbersly, 3 Dowl.
P. C. 455 ; JJanidi v. Lewis, I Dowl. N. S. 542. A rule that the demurrer be set

aside as irregular "unless cause be shown on Thursday next" has been issued:
Kinncar v. Keene, 3 Dowl. P.C. 154. If the demurrer be set aside, all the i)]eadings

connected with it may also be set aside at the same time. In one case a rule was
dravvn up in tlie following form, " that the demurrer delivered herein be set aside
as irregular, and the pleadings connected therewith be struck out, and that the
defendant do pay to the plaintiff, his attorney or agent, within four days after

ta.xation, all costs of and occasioned by the said demurrer, including the co? ts of
preparing for tl>e trial of and attending to try this cause, and of this application,
to be taxed by one of the masters. And tiiat the defendant do take .short notice
of trial for the sittings after term ; and in default of payment of such costs within
four days after taxation as aforesaid, it is ordered that the plaintiff be at liberty
to sign judgment as for want of a plea : Tucker v. Barneslcy, 16 M. &, W. 54. In
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And the form of a joinder in demurrer shall be as follows, Form of

or to the like effect : (</) acmuner.

The Plaintiff (or Defendant) says that the declaration (or

plea, &c.) is good in substance. (A) 19 Vic. c. 43, s. 138.

122. (0 Where issue is joined on demurrer, the court judgnient

shall give Judgment according as the very right of the cause at-cwiHng'^

and matter in law appears unto them, without regarding any right
^"^

imperfection, omission, defect in or lack of form, (y) and no

Judgment shall be arrested, staj'cd or reversed, for any such

imperfection, omission, defect in or lack of form, (/c) 19 Vic. •

c. 43, s. 99.

123. (J) No pleading or amended pleading (m) shall be Spo.i.ii

deemed insufficient («) for any defect which formerly could superseded.

the Queen's Bench and Common Pleas it is the practice on cross demurrers for

the plaintiff to begin: see Ilalhead ct al.Y. Young, 6 E. tfe B. 312; Tlie Wolverhamp-
ton Water Works Co. v. Haiokesford, 28 L. J. C. P. 242; Churchward v. The Queen,
L. R. 1 Q. B. 173. But in the Exchequer the practice is different, the party first

demurring being entitled to begin : see Hill v. Cotcderi/, 1 II. & X. 360 ; Redvmy
V. Sweeting, L. R. 2 Ex. 400. The word plea as used in this section means plead-
ing, and applies to any pleading by either part}' : Cutis v. Surridge et al, 9 Q. B.
1023, 2^er Denman, C. J.

{g) iSec note b supra.

(li) As to when a pleading can be said to be good in substance, see note y to
section 120.

(j) Taken from latter part of Eng. Stat. 15 & IG Vie. cap. 76, s. 60.

(;) It is made the duty of the court to give judgment as "the ver^' right of
the cause" and " matter in law" ai<))ears unto them, without regarding any im-
perfection, omission, defect in or lack of form: see note y to section 120, as to
the difference between form aud substance in pleadings.

(^•) The latter part of this section is in cfl'ect the same as the statutes of Eliz.a-

beth and Anne, recited in note y to section 120, with one exception—the designed
omission of all mention respecting special demurrers: see section 123.

(/) Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 51. Founded upon the first

report of the Common Law Commissioners, section 35. Tliis section is (;learly

prospective : James v. Isaacs et al, 12 C. B. 7'.l.">, p^r Maule, J. ; see also I'inhorny.
JSouster, 8 Ex. 138 ; Chase v. Scripture, 14 U. C. Q. B. 443.

(m) Applies equally to declarations, picas, replications, rejoinders, and all sub-
sequent pleadings: see note y to section 120.

(n) Before the passing of this act the sufhciency of a plea depended upon its

substance and form. The doctrine was well expressed as follows :
" The law re-

quires two things. The one that it (the pleading) be in matter sufficient. Tlie
other that it be deduced and cxju'essed according to the form of law. If either the
one or the other of these be wanting, it is cause of demurrer :" Colt el al v. Bishop
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only have been objected to by special demurrer, (o) 19 Vic.

c. 43, s. 100.

EQUITABLE DEFENCES, {oo}

Equitai.ie 134. (p) Any Defendant, or the Plaintiff in Replevin,

bfpieaded.^ in any cause (g) who if Judgment were obtained, would be

of Coventry, Hob. Rep. 164, per Hobart, C. J. Now the sufficiency of a pleading

must depend more upon its substance than form—the latter being only necessary

in so far that the party pleading must use apt language to explain what he means
in describing his cause of action, ground of defence, <fec. If a pleading though
not deficient in matter be so far deficient in form as to prejudice, embarrass, or
delay the opposite party, then an ajsplication to amend would appear to be the J
correct course : section 119. -**

(o) For any defect which could only be objected to by special demurrer, i. e. for any
defect which could heretofore have been objected to by special demurrer only.

The true meaning of the sentence rests upon the imijort of the word " only," and
its connection with the context. Many pleadings have been held insufficient upon
special demurrers which might have been held equally so upon general demur-
rers. Both for matters of substance and of form a special demurrer was deemed
a prudent proceeding. It follows that there may be pleadings held bad upon
special demurrers, which under this act would be also bad, though special demur-
rers are abolished. For example, reference may be made to thefollowing decided
cases: Burgess v, Beaumont, 2 D. <fe L. 690; Hill v. Montagu, 2 M. & S. 377 ; Vyse
V. Wakefield, 6 M. <fe W. 442 ; Bevins v. Hu'me, 15 M. «fe W. 88 ; Crawshay et al v.

Barry, \ M. tfe G. 235; Milner v. Jordan, 8 Q. B. 615 ; Robertson v. Showier, 2 D.
&. L. 687 ; Dawson v. Collis et al, 10 C. B. 523. A departure in pleading is still a
ground of demurrer, being matter of substance and not mere form : see Bartlett v.

Wells, 31 L. J. Q. B. 57; Brine v. The Great Western R. Co., lb. 101 ; The Thames
Iron Works and Shipbuilding Co. v. The Royal Mail Steam Packet Co. 31 L. J. C. P.

169 ;
Rixon et al v, Emary et al, L. R. 3 C. P. 546.

{oo) Suitors in a court have a right to expect the administration of complete
and final justice in that court. AVhether proceedings be had in law or in equity
such ought to be the result of the proceedings. But cases have arisen in which a
court of law has given judgment in favour of a suitor, which a court of equity
has restrained him from enforcing. The fruit of a judgment at law is the writ of
execution. If the judgment were just, no court either of law or equity should
have the power of preventing the issue of execution. The mischief was that
liitherto in some cases decided in courts of common law the administration of law
has not been the administration of justice. This was in a great measure attri-

butable to the fact of defences valid in equity being wholly excluded from the
cognizance of courts of common law. Upon a consideration of this mischief the
Common Law Commissioners formed the opinion that " there are cases in which
courts of common law have not sufficient power to prevent the law from being
the means of vexatious and of useless expense." To enable these courts to admi-
nister complete and final justice it was recommended " that whatever is ground
ior a perpetual injunction (in equity) shall for the future be received by courts of
common law in the first instance as a defence." This recommendation has been
substantially enacted in the following sections.

ip) Taken from Eng. Stat. 17 & 18 Vic. cap. 125, s. 83. Founded upon the
second report of the Common Law Commissioners, section 49.

(q) This enactment applies only to actions in which pleadings are allowed.
As there are no pleadings allowable in ejectment, there can be no equitable plea
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entitled to relief against such Judgment on equitable

grounds, (?•) may plead the facts which entitle him to such

I

or replication in that form of action : Keave v. Avery et al, 16 C. B. 328. As to

interpleader issues : see Rnsden v. Pope, L. R. 3 Ex. 269 ; s. c. 18 L. T. N.S. 651.

(r) The important question is what " equitable grounds" will be sufficient as a

defence in a court of common law. The first English reported case apjjears to be

Burgoyve v. CottrcU, 24 L. J. Q. B. 28, which arose in the bail court. The action

was by the indorsee of two bills of excliango drawn abroad and directed as fol-

lows, the one "To the Chairman and Board of I^irectors of the A. Company," and
the other " To the Board of Directors of tlie A. Conjpany." They Avere accepted

by defendant, the chairman of the company, in such a manner as in tlie opinion

of phiintiff to make him per.sonally liable upon liis acceptances. Defendant

desired to plead as a defence on equitable grounds in efi'ect that the bills were
addressed to the com])any and intended to be made binding on the com})anj', and
that by mhtcke tlie defendant as chairman had so accepted them as to make him-

self personal!}- liable: see also Courtouhl y. Saurdtrs, !>'> L. T. ^'. S. 562. And,
per Crumpton, J., "The notion seems to be that to support an equitable plea you
must show some equity that will give you a right to an unconditional itijundioJi."

The plea was allowed to stand with liberty to plaintiff to demur. The opinion

thus expressed has been confirmed and supported in each of the courts of Exche-
quer, Queen's Bench, and Common I'leas.

First—Exchequa'. Mines Koyul Societies v. Mngnay, 10 Ex. 489. Action on a

lease for non-pa3-ment of rent and non-repair of premises. Defendant applied to

be allowed to plead an agreement, in substance that defendant should surrender,

<fec., and that owing to the fraud and laches of plaintiff such surrender was not

comjileted. Parke, B., " In ray opinion the equitable defence allowed to be
pleaded by this statute means such a defence as would in a court of equity be a

complete answer to the plaintiff's claim, and would, as such, afford suliicient

grounds for a perpetual injunction granted absolutel}' and without anj' conditions.

But according to the statement in the plea a court of equit}- would not interfere

except upon the condition of the execution of a valid surrender by defendant.

We have no machinery by which we can compel the execution of a surrender.

The statute does not say that the courts of common law may give relief on equi-

table conditions, but that a 2)lea shall be allowed which discloses a d'fcnce ui)on

equitable grounds :" ll. 493. Leave to plead the intended plea was therefore

refused.

The gravamen of this decision is that owing to the imperfect machinery of

courts of common law complete and final justice could not be done. These courts

have no power to order the execution and com})letion of a surrender, nor indeed

of anj" other executory contract : see Hyde v. Graham, 1 H. cfe C. 593 ; Waklcy v.

Froijfja't, 2 II. &, C. 669. When an agreement to do a thing is wholly executed,

and nothing remains to be done by either party towards perfecting it. such an
agreement would be a sufficient equitable ground of defence in courts of common
law. Thus, in trover for goods, defendants were allowed to plead that the

plaintiff was the owner of certain chemical works, that the goods in question were

stock in trade, and materials on the premises ; tliat the defendants agreed to pur-

chase the chemical works, and that the goods in question were to be included in

the property sold ; tiiat certain brokers were employed to make the contract, and
that they made it by bought and sold notes ; that by mist<ike of tiie brokers the

notes were so worded as not to include the stock-in-trade and materials ; that

possession of the cliemical works, including the goods in question, had been deli-

vered by plaintiff to defendants, and the purchase completed ; and that plaintiff

was unjustly availing himself of what was a mere mistake in the notes. And, per

Parke, B., " The statute says that ' it shall be lawful for the defendant in any
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relief by way of defence, and the said Courts shall receive

cause in wliich, if judcjment were obtained, he would be entitled to relief against

sui'h judgment on equitable grounds, to plead the facts which entitle him to such

relief by way of defence.' We have already held that the relief must be absolute

and unconditional; and in this case I think that absolute and unconditional relief

would be granted. It seems to me that there would be no use in reforming the

ao-reement when it is wholly executed and nothing remains to be done by either

party:" Steele v. Haddock et al, 10 Ex. 645.

Second— Queen's Bench, Wodehoune et al v. Farehrother, 5 El. & B. 277. Action

on a bond against defendant as surety for a third part}'', who had covenanted

with plaintiff to repay £2000 lent on a mortgage of a policy of insurance, and

to keep up the policy until the money was repaid—breaches assigned. The
defendant admitted the breaches, but set up as an equitable defence that he

was willing to pay all that plaintiff was entitled to in equity, if plaintiff would
assign his securities, but that plaintiff refused so to do. To this plea there was a

demurrer. And, per Campbell, C. J., " It is not for us, sitting here judicially, to

say how far it is desirable or expedient that equitable jurisdiction should be
given to courts of common law. We have only, looking to the language of the

legislature, to consider what equitable jurisdiction has actually been given to us,

bearing in mind that unless, in as far as our power and our procedure have been

altered by express enactment, or reasonable implication from what has been
expressly enacted, they remain unchanged under the Common Law Procedure Act.

We are authorized to receive this defence by way of plea, if tiie facts pleaded

would entitle the defendant to relief on equitable grounds in a court of equity

against a judgment obtained in this action in a court of law, no equitable defence

having been set up there. The first objection to the plea is that the defendant

does not satisfactorily show that if such a judgment we're obtained he would be
entitled to relief against it on equitable grounds within the meaning of the enact-

ment. He does not impeach the deed sued upon as fraudulent, or show that a judg-

ment obtained in this action would not be honest. On the contrary, he admits

that he executed the deed, that he broke his covenant in the manner alleged by
the declaration, and that he is liable to pay to the plaintiffs the several sums
demanded in respect of arrears of interest, of non-payment of the premiums of

insurance, and of the costs incurred by the plaintiffs, against which he was boun
to indemnify them. He only contends that after having .made these payments,
or at the time of making them, he is entitled to have the policy handed over to

him, which was assigned to the plaintiffs as a security for the debt due to them
from the principal debtor for whom he was surety, alleging that the plaintiffs had
refused to hand it over to him although he offered, on receiving it, to pay the

sums which he owed them, still offering to pay these sums and to indemnif}^ the

plaintiff's. There is no doubt that as a surety having done all that is incumbent
upon him in fulfilment of his engagement, he would be entitled, as against the

debtor for whom he was surety, to stand in the shoes of the creditor and to have
au assignment of any security which the satisfied creditor held for the debt
guaranteed. But no authority was cited to show what precise relief a court of

equity would have given to the defendant, if judgment had been obtained against

him in this action; and at all events we conceive that he would be entitled to no
relief against the judgment, unless he filed a bill against the now plaintiffs and
the principal debtor, and paid into court or undertook to pay the sums which he
admits that he owes to the plaintiffs on the judgment. He could only ask for

a temporary or conditional injunction against suing out execution on the judg-
ment, not for a perpetual or absolute injunction. The very important question
therefore arises whether, where a defendant would only be entitled to a relief

against a judgment to the extent of a temporary or conditional injunction, he is

entitled to set up his equitable grounds of relief by way of defence in a court of
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such defence by way of plea; but such plea must begin •with Commouee-
meutoiplea.

law? We are of opinion that as yet the legislature has authorized us to receive

a plea disclosing equitable grounds of relief only where the facts would entitle the

defendant to an absolute and perpetual injunction against the judgment. In this

last case no difficulty occurs, for the plea is a simple bar to the action, and we should

only have to pronounce the common law judgment ' that the plaintiff take nothing

by his writ, and that the defendant go thereof without day.' But if the iujunctioa

is to be temporary or conditional in equity, at common law we have no such judg-

ment, and we have no analogous judgment. We could not attempt to do justice

between tlie parties without pronouncing, instead of a common law judgment an
equitable decree. If upon such a plea we were to give judgment in bar of the

action, all legal remedy would be gone, although the defendant confesses his

liability to pay the sums which this action seeks to recover. It is said that the

plaintiffs might afterwards have relief in equity, or might perhaps bring another
action when they have transferred the policj* to the defendant, but we think that

it was intended to admit a plea on equitable grounds only v/here final justice may
be done by the court of law in the pending suit. Tiiis could only be by pro-

nouncing an equitable decree. But we have no warrant to pronounce such a
decree. ***** Where the judgment if obtained would be substantially

reversed bj' a perpetual injunction in equitj-, that which would be sufficient ground
for tlie perpetual injunction is admitted as a legal defence, in the same niauner as

payment after the day which at common law was only ground for equitable relief

after a judgment had been obtained for the penalty of the bond, was by the
statute of Anne let in as a legal defence, and as by the recent statute to an action

against a surety on an instrument under seal, time given to the pi-incipal debtor
without the consent of the surety is turned into a legal defence, although pre-

viously it was only ground for equitable relief But where the ground for equi-

table relief is not a complete bar to any proceedings upon the judgment, and is

not if offered by plea a complete bar to the action, we are not furnished with any
means of doing justice between the parties. We cannot enter into equities and
cross equities ; we should often be without means to determine what are the tit

conditions on which relief should be given ; no power is conferred upon us to pro-

nounce a conditional judgment; no process is provided hy which we could enforce

performance of the condition ; there are no writs of execution against persons or

goods adapted to such a judgment, and no one can conjecture what remedy it

would give against the lauds of the debtor. In short, we think a plea on equi-

table grounds is to prevail only when followed by a common law judgment, it

will do coiiiplde and final jn^tice helween the parties. Such appears to have been
the view of this subject taken by the judges of the court of Exchequer, in Mines
li(>(j<d Societies v. Mug^iay, lo Ex. 489, where leave was refusetl to plead such a
plea, something remaining to be done by the defendant before he could have
claimed a perpetual injunction in a court of equity. As that case was decided
merely on motion without the op])ortunity of carrying it into a court of error, we
should not have considered ourselves bound by it had we disapproved of it ; but
we entirely concur in the reasoning on which it is founded. And therefore, with-

out deeming it necessary to consider the replication or the rejoinder, on the insuf-

ficiency of the plea, we give judgment for the plaintifls:" lb. 280.

Third— Court of Common Pleas. Although one of the judges of this court at

an early period spoke of the decision of Slivcs R-yyal Soriety v. Mognay, as " a
rather narrow construction of tiie act:" Ch'Uon v. Cnrrinyton et al, 16 0. B.

200, per Crowder, J. Yet subsequent authorities in the court of Common Pleas

in effect sujiport that case. The leading authoritj- in the Common Pleas is Wood
V. The Copper Miners' Co. 17 C. B. 501. This was an action for the breach of

covenants in a lease. Tlie defendant in effect i)leaded as an equitable defence

that the parties had agreed to refer to arbitration the terms on which the lease
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the words " for defence on equitable grounds," or words to

should be cancelled and had bound themselves not to sue upon it. It was not

allec;ed that any award had been made ; but, on the contrary, it appeared that

the ^arbitrator had been discharged from making an award. There was a demurrer

to the plea. And, per Jervis, C. J., " It seems to me that the plaintiff in this case

is entitled to the judgment of the court. Without attempting to defend tlie form

or the precise circumstances under which a court of law will admit an equitable

plea to enure as an answer to an action, it is plain that inasmuch as a judgment

for the defendants here would bar the action, we cannot hold this to be a good
equitable plea, unless it discloses a case in which a court of equity would grant a

perpetual unqualified and unconditional injunction. No doubt in this as in all

cases, the court will not admit an equitable plea, that would carry the legal

defence further than a court of equity would extend its protection to the party.

"What is the effect of this plea? Mr. Bovill (defendant's counsel) says it dis-

closes an absolute agreement between the parties, upon sufficient consideration to

rescind the contract, and then a reference to Mr. Bros (the arbitrator) to ascer-

tain the compensation to be paid by the defendants to the plaintiff' therefor. I

think, however, it is a reference to Mr. Bros to say upon what terms the contract

shall be rescinded. * * In truth the plea amounts to no more than a plea of

the pendency of an arbitration under an order of reference empowering an arbi-

trator to say upon what terms the action is to be discontinued. Although it is

quite possible that a court of equity * * might interfere to r(!strain the bring-

ing of an action in violation of the compact entered into between the parties, it

could only be done upon terms and conditions which we have no power of impos-

ing or enforcing." See also Flight v. Gray, 27 L. J. C. P. 13.

The principles which govern courts of common law in entertaining pleas dis-

closing equitable defences under the C. L. P. Act are it is conceived, fully estab-

lished in the foregoing cases. There is no material difference in the views of the

three superior courts of common law in England, as expressed in the leading case

of each court in regard to those principles. Nothing now remains than to notice

some cases in which these established principles have been applied.

First—Equitahle pleas allowed. It seems to be settled that in general where
a party seeks to enforce an agreement in writing, defendant mjiy on equitable

grounds show by parol that such agreement M'as framed in mistake : Vorley v.

Barrett, 28 L. T. Rep. 8*7, per Creswell, J. The object of the legislature is to

enable pai-ties to have the benefit of an equitable answer without going into equity

:

lb. ; see also Wood v. Dioarris et al, 11 Ex. 493 ; Perez et al v. Oleaga ct al, lb. 506.

Thus in an action on a covenant binding defendant, a surgeon, not to practice in

A. an equitable plea was allowed to the effect that as between defendant and
plaintiff the part of A. in which the defendant practised had always been ti'eated

as a part of B. and that it was not intended to restrain the defendant from prac-

tising in the part of B. in question, and that the covenant was framed by mistake

:

Luce V. Izod, 2 Jur. N. S. 573. In an action by the payee against the maker of

two promissory notes, the defendant pleaded by way of equitable defence that

the notes were made by him, defendant, whose name was James Harridane, and
by one John Harridane, that defendant made the notes at the request and for the

accommodation of John Harridane, to secure a debt due from him to the plaintiff,

and that he did so without value or consideration, and that the notes were deli-

vered to the plaintiff' and received by him from the defendant upon an express
agreement made between them that the defendant should be liable thereon as
surety only, and that plaintiff at the time the notes were made had notice and
knowledge of the same having been so made by him as suretJ^ The plea then
stated tiiat the plaintiff, whilst holder of the notes, without the knowledge or
consent of defendant, for a good and valuable consideration, agreed to give and
did give the said John Harradine time for the payment of the notes, and forbore

I
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the like effect. 19 Vic. c. 43, s. 287 ; 20 Vic. c. 57, s. 11

;

20 Vic. c. 58, s. 2.

to enforce them, and that he could and min^ht, had he not given such time, have
obtained pa\'ment from the said John Harridane. The phiintiff having demurred
to this plea, it was argued and holden to disclose good equitable grounds of

defence: Pooley v. Harradine, Y El. &, B. 4.31. This case overrules several obiter

dict'J in Strong v. Pouter, 17 C. B. 201, which case unless examined closely appears

to be an authority against the position taken by the court in Pooley v. Harradine.

See further Elliott \. Mason, 26 L. J. Ex. 175; Gordon v. Rae, 8 El. & B. 1065
;

Watts V. Sliutt'eworth, 5 H. <fe N. 235 ; s. c. in luTor, 7 H. & N. 353 ; liayner et al

V. Fimei^, 28 L. J. Ex. 132; Greenough v. McClelland, 2 E. (fe E. 424; Perley v.

Lo7iey ei al, 17 U. C. Q. B. 279 ; Thompson y. McDonald, lb. 304.

B.'s wife had contracted a debt before marriage. After marriage, B. and his

wife borrowed money on B.'s bond to pay off that debt, and then mortgaged to

C. lands which B. and his wife held in fee in right of the wife, to raise monej' to

discharge the bond. On the wife's death, C. as her heir at law became entitled

to the equity of redemption, having before by the mortgage acquired the legal

estate. In an action by C. against B. on his covenant on the mortgage and for

payment of the sum thereby secured, the foregoing facts were held to be a good
equitable defence: Gee v. Smart, 8 El. & B. 313. Ui)on an action brought for

use and occupation, a plea that defendant entered upon an agreement foot in

writing) for a lease for 42 years, under which no rent was to be paid until cer-

tain conditions were performed by plaintiff, which never had been performed,
held good: The Trustees of the Toronto Hospital v. Heward, 8 U. C. C. P. 84.

Second— Equitable pleas disallowed. The legislature never intended that the

course of practice of courts of equity should be pleaded and become the subject of

investigation at law : Prothero v. Phelps, 25 L. J. Ch. 1 09, per Turner, L. J. Action
upon an agreement to put a stop to an action formerly pending between plaintiff

and defendant and to release defendant from the covenants contained in a certain

lease, assigning breaches of the covenant. The plea, which was in substance that

plaintiff had gone into equity to enforce specific performance of the same agree-

ment, and had obtained a decree in his favour, and that this decree was a final

adjudication between the parties, and that according to the rules and practice of

chancery after such a decree, the defendant would be entitled to relief on equi-

table grounds against a judgment in the present action, held bad : Phelps v. Pro-
thero et al, 16 C. B. 370. In an action by the trustee of a married woman against a
banker for dividends whicli the latter had paid over to a third party, pursuant to

a power of attorney given by plaintiff, it was held an equitable plea that the

married woman had obtained an advance of her dividends b}' means of tlie power
of attorney which she had revoked before defendant had received notice of the
revocation of the power, was not allowable: Clarke v. Laurie, 28 L. T. Rep. 125.

An'A, ]ier Pollock, C. B., " It is an established rule now and it is essential to the
carryhig into effect of the statute which gives these equitable pleas, that no equi-

table plea shall be permitted except in a case where the plea and the decision

and judgment of the court upon it will work out and comjilete all the equity that

belong to the matter to which the plea refers. As for instance, if a j)ersou is

sued upon a bond or anj' covenant under seal, who has. by an in.strument not
under seal, dispensed with performance and accepted something in lieu of it, and
80 on, there you are jjermitted to plead now that which at law would have been
formerly no defence. But there the judgment works out the whole equity of the
matter. That could not be so here. An equitable plea in answer to the claim of
the trustee would not settle the whole matter as between the parties ; there
would still be a question wliether the trustee would not be liable to the cestui que
trust, and we have no power of jjrotecting the trustee against such an action. * *

Wii are of opinion that the equitable plea ought not to be allowed in the present
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case:" IJ). Pleas of equitable set-off may be allowed; but if having no natural

connexion with the subject of plaintiff's claim, must be rejected. To an action

for money payable for freight and porterage for the convej'ance of goods, the

defendants pleaded as to £47 Os. 6d., an equitable plea that plaintiff was a barge-

man and was employed by defendants in that capacity; that in the course of such
employment plaintiff agreed to carry on a certain river a large quantity of coal

belonging to the defendants in certain barges of the plaintiff, and that the said

coal was so utterly lost on the said voyage by and through negligence, <fec., of

the plaintiff, and that the cost price of the coal so lost was £47 Os. Cd., and that

defendant claims equitably to set the said sum off against plaintiff's demand.
Held plea bad : Sthnson v. Hall et al, 28 L. T. Rep. 32.5. And, per Bramwell, B.,
" It is a common opinion that equity deals out a sort of vague justice unfettered

by rules—a sort of natural equity
; but that is a mistake ; their rules are in fact

as binding as ours. Then the question is whether, according to law as adminis-

tered in equity, equity would give unconditional relief. Now, in the case of

Beadey et at v. WArcy, 2 Sch. k Lef. 403, which has been cited, it was clear that

there was an equity, but here there is no natural connexion between the claim
and the cross-claim, and there is no semblance of authority in defendant's

favor." See further as to equitable pleas of set-off: Stiinso7i v. Hall et al, 1 H.
& N. 831 ; Atterbury el al v. Jarvle, 2 H. & N. 114 ; MinshuU v. Oakes et al, lb.

793; Jackson v. Isaacs, 3 H. <fe N. 405; Eikin v. Baker, 31 L. J. C. P. 177;
Cochrane v. Day, 9 C. B. N. S. 448 ; In re Commercial Bink, L. R. 1 C. P. 538

;

Watson V. The Mid Wales R. Co. L. R. 2 C. P. 693 ; Wood et al v. Ross et al, 8

U. C. C. P. 299.

To an action on a bill of exchange against the acceptor, the court refused leave
to plead as an equitable plea that the bill was accepted upon a distinct promise
by jjlaintiff that if the defendant would pay a certain discount the plaintiff would
renew from time to time until the defendant was of ability to meet the bill, ifec.

:

Flight V. Gray, 4 Jur. N.S. 13. Whore a defendant was under terms to take short
notice of trial, and it was proposed to plead certain equitable jjleas, setting up a
cross claim for unliquidated damages, the court held tliat the pleas were incon-
sistent with tlie terms and calculated to defeat them, and refused therefore to

allow the pleas, leaving the defendant to bring a cross-action : Atterbury v. Jarvie,

29 L. T. Rep. 128. To a declaration in sci. fa. against a shareholder of a com-
pany, the defendant pleaded that he was requested by plaintiff and others to
become a transferee in the company as the nominee of A. and B. and for their
benefit, and upon the representation of the plaintiff and others that he should
incur no responsibility on account of such shares ; that relying on such represen-
tation, he became a transferee of the said shares in the declaration mentioned as
such nominee of A. & B., and for their benefit and not for his own benefit;
that he never had any interest in the said shares or in the said company, except
as such nominee ; that he never was to derive or acquire and never did derive or
acquire any profit, benefit or advantage, from the said shares ; that the said com-
pany and the scheme thereof was entirely abandoned, and no profit was ever
acquired by the company ; and that the plaintiff was unjustly and irregularly
and contrary to the said representation and in fraud thereof seeking to charge
the defendant and to make him responsible and liable as a shareholder. Held a
bad plea: BHIy. Richards, 2 H. & N. 311. If the plea require taking of an
account or other proceeding of that nature, it will be bad as an equitable plea:
Collis V. Prendergast, 7 Ir. C. L. R. 542.
The plea to be good must be such that the judgment of the court upon it will

work out and complete all the equity that belongs to the matter to which the
plea refers : Clarke v. Laurie, 26 L. J. Ex. 36 ; Bill v. Richards, 5 W. R. 650 ; Gee
V. Smart, 8 El. & B. 313 ; Scott v. Litiledale et al, 27 L. J. Q. B. 201 ; Collins v. Cave,
27 L. J. Ex. 145 ; Griggs v. Firley, 6 U. C. L. J. 61 ; Boyes v. McGregor, 8 U. C.
C. P. 244. If however an equitable plea be allowed by a judge, the court will
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not strike it out merely because the question is doubtful whether it discloses tlie

right to absolute and uiiconditional relief in equity : EUioU v. Muson, 2G L. J. Ex.

175. Where defendant had leave to plead two pleas on equitable grounds, the

court on motion varied the order by allowing defendant to plead the first of the

pleas, striking out on equitable grounds, and to plead another plea in the same
terms on equitable grounds, omitting an allegation as to acceptance in satisfaction

:

Jonassohn v. Ransomc et al, 3 C.B. N.S. '779. A defendant does not lose his defence at

law by mistakingly pleading liis plea on equitable grounds : Thome v. Tilbury et al,

27 L. J. Ex. 4U7. 'a plea so pleaded may be sustained as a plea at law, if it disclose

a good defence : Hyde v. Graham, 1 H. & C. 593 ; see further Wakley v. Frorjgatt,

2 H. & C. 669. Where an action is brought for rent, a plea that the jjremises were
burnt down will not be allowed : Loffi et al v. Dennis, 28 L. J. Q. B. 168. A person
who gives another a bill payable at a future day cannot in an action against him
on the bill set up a want of consideration as the defence : Balfour cialx. The Official

Manager of the Sea, Fire, Life Assur. Co. 27 L. J. Ex. 17. Misrepresentation, unless

fraudulent, is no defence either at law or in equity : Gorsuch v. Cree et al, 8 C. B,

N.S. 574. To an action of debt, a plea by defendant ©f an assignment in bankruptcy
is no answer either on legal or equitable grounds : see The Eiiroj^ean Central R. Co.

V. Westall, 6 B. <fe S. 970 ; Eyre et al v. Archer, 3» L. J. C. P. 299 ; Jones v. Morris,

34 L.J. Q.B. 90 ; The Ipstone Park Iron Ore Co. v. Pattinson, 9 L.T. N.S. 806 ; Wright
V. Jelley, 19 L. T. N.S. 384 ; Baldwin v. Peterniaii, 16 U. C. C. P. 310. Declaration

on a covenant by defendant as surety for the payment of rent by one B. Plea on
equitable grounds that defendant executed on the understanding and representa-

tion that Y. K. and E. should also execute, and that he should be responsible

with them and not solel}', and that it was represented to him by B. and by tlie

said K. th'\t immediately after defendant's execution the other tliree would
execute. It was then alleged that they never did execute, and that before any
breach and with due diligence he gave notice to tlie plaintiil's of the premises, and
that he claimed to have been released by such non-execution. Held plea bad, for

there was nothing to connect the plaintiffs with tlie rej^resentations on which
defendant executed, and they might have leased to B. on the understanding only
that defendant should be surety: TIte Corporation of the County of Huron v. Arm-
strong, 27 U. C. Q. B. 533. The court seemed to think that the defence, if any,
might have been given in evidence under non est factum, on the ground that in
substance the defendant executed the deed conditionally, and that the condition
was not performed : lb.

Third— Other matters. It has been said that a defendant who in an action at
law pleads a subject matter as an equitable defence is not necessarily piecluded
from applying ujion that subject matter to a court of equitj' for an injunction : see
Phelps V. Prothcro et al, 16 C. B. 370 ; s. c. 25 L. J. Ch. 105 ; Collins v. Cave, 27 L. J.

Ex. 146; Pearsex. Robins, 26 L. J. Ex. 183. And though the plea be demurred
to at law and the demurrer remain undecided, a court of equity may still interfere:

PJvans v. Bremridge, 27 L. T. Rep. 8. But a party who, having unsuccessfullv
defended an action at law, afterwards resorts to equity upon the same ground of
defence and there succeeds, shall be entitled only to tlie costs of one proceeding :

\Vafso7i V. Alcock, 4 DeG. M. & G. 2-i7. Where to an action to recover damages for
a fraudulent representation, the defendant asked leave to plead for a defence ou
equitable grounds that the plaintiff had filed a bill in Chancery for the very same
alleged gi-ievances and causes of action, which court gave judgment in favor of
the defendant, the decision in Chancer}' was held to be no estoppel : Collins v.
Cave, 4 Jur. N, S. 31, It is now held that if a defendant exercise the option of
pleading at law and fail, he cannot afterwards obtain relief in equity : Go?npertr
V. Pooley, 7 W. II. 275 ; Ihrell v. Higgs, 1 DeG. & J. 388; Wdd v. Hillas, 2S L.i.
Ch. 170 ; Cooper v. Evans, L. K. 4 Eq. 45 ; I{ing.%ford v. Swinford, 28 L. J. Ch. 413.
Where defendant at h.w has filed a bill in equity, he is not allowed at law to plead
an equitable defence on the same grounds : Schlmnhergcr v. Lister, 2 E. tt E. So5.
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Defence 1S5. (s') Any such matter which, had it arisen before or
by way of ^ ^ it i i i
auditd durino; the time for pleading, would have been an answer to
quereld. *

In order that any doubts existing as to the effect of equitable defences pleaded in

suits at law may be removed, it is now by statute declared that " if the defendant

in any suit at law shall plead any equitable defence, and judgment shall be

given against such defendant upon such equitable plea, such judgment shall be

pleadable as a good bar and estoppel against any bill filed by such defendant in

equity against the plaintiff or representative of such plaintiff at law in respect to

the same subject matter which has been brougiit into judgment by such equitable

defence at law:" 29 & 30 Vic. cap. 42, s. 3. And it is further provided that the

act is not to be construed as declaring that such judgment at law on an equitable

defence has not been heretofore a good bar to any suit in equity on the same sub-

ject matter: lb. In one case the court when allowing an equitable jjlea. thinking

that it would raise an issue which could not be satisfactorily disposed of by a

jury, gave to plaintiff the option of having the trial in banc : Lvce v. hod, 1 H. &
N. 245. When it was open to courts of law and equity to adjudicate upon the

same subject, under the operation of this section, there was danger of conflict

of decisions. Thus, the paj'ee 8f two promissory notes being about to sue the

maker, the brother of the maker agreed to pay £200 to the payee in trust

for E, or £6 10s. per quarter so long as the £200 shall be unpaid, so that the

notes should be suspended and rendered inoperative so long as the brother con-

tinued to pay the £(5 10s. per quarter to the payee ;
and on payment of the £200

all claim on the notes to cease, and the same to be given up. The brother not

having paid the £6 10s. to the payee for two quarters, but having paid these sums
to E, tlie cedui gue trust (as the latter admitted) the payee brought his action

upon the notes against the maker. Held in Error reversing the judgment of the

court of Queen's Bench, that the agreement could not be pleaded in bar to the

action upon the notes, but might be the subject of a cross action. Held in Equity

that the agreement must be construed as a contract by the brother, to pro.vide

for E. the annuity of £25, or the gross sum of £200 as a substitute for the two
notes, and by the payee that the two notes should thenceforth be only a security

for the performance of such contract, and not an agreement under which the

original right of the payee would revive on any failure of the quarterly payments
by the brother. Held also that the brother was entitled to the specific perform-

ance of the agreement in equity not on the ground of the circuity of cross actions

which the rule of law occasioned, but on the ground that the court by modifying

its decree could give to all parties the benefit of the agreement, whilst a court of

law, being unable so to modify its judgment, could not give to one party tlie

benefit of the agreement, without depriving another party altogether of such

benefit : Beech v. Ford, 1 Hare, 208. Where a defendant pleads an equitable plea

alone, he may possibly have a right to do so without the leave of the court

:

Atterbury v. Jarvie, 26 L. J. Ex. 182, per Channell, B., conti'a, jm- Bramwell, B.,

in Hunter v. Gibbons, 1 11. & N. 459. But where the application to plead such

plea is an appeal from the decision of a judge at chambers on a summons to plead

several matters, and is in substance an application to be allowed to add pleas, the

allowance of such plea is in the discretion of the court to be exercised with refe-

rence to all the circumstances under which the application is made: Atterburi/ v.

Jarvie, 26 L. J. Ex. 178. Where an action is brought for breach of covenant and
the defendant at law has only an equitable defence, he is not compelled by this

act to defend at law, but may as before the act seek relief in a court of equity

:

Kingsford v. Swinford, 7 W. R. 215. An equitable plea pleaded' at law can only
be proved by such witnesses as a court of law will receive : Perley v. Loneij et at,

18 U. C. Q. B. 429.

(s) Taken from Eng. Stat. 17 & 18 Vic. cap. 125, s. 84. Founded upon the

second rejjort of the Common Law Commissioners, section 60.



S. 125.] AUDITA QUERELA. 177

the action by way of plea, (i) may, if it arises after the lapse

of the period during which it could have been pleaded, be set

up by way of audita querela, {u) 19 Vic. c. 43, s. 288.

(t) Any such matter, <&€., i. e. matter entitling defendant to relief on equitable

grounds : as to which see notes to section 124.

(?<) Aud'dA querela is a remedial writ invented to prevent a defect of justice in

cases where a party having a good defence has no opportunity of making it by
the ordinary process of law. Thus it lies for a person who is either in execution

or in danger of being so, upon a judgment or recognizance when he has matter

to show that the execution if issued ought not to have issued, or if not issued

should not issue: 2 Wms. Saund. 147 (1). It lies by an infant taken in execu-

tion: Loydy. Ogle, Garth. 278. On a judgment against bail under age: Mark-
ham V. Turner, Yelv. 155. By an infant, to avoid a recognizance: Randall y.

Wall, Yelv. 88 ; 1 And. 25 ; 2 And. 158. But it must be brought by him within

age: Anon. 1 And. 228. So for one in execution at the suit of an administrator

durante minori ceto/e, when the infant comes to age: Anon. 3 Leon. 278. Where
an administrator has a verdict, and his letters are revoked: Ketw. Life,YQ\\'. 125;

1 Keb. 863 ; 2 Keb. 668 ; Comb. 214. It lies for bail, if the judgment against the

principal be reversed : Le Greece Sr. Apsley v. Oeve, Palm. 302 ; Yelv. 59 ; Jenk.

Cent. 319. After judgment in K. B., and before execution awarded, the defen-

dant brought error in exchequer chamber, and died pending the writ ; the record

was remanded as if he had been non-suited ; upon which a capias issued against

the defendant, to which non est inv. was returned ; then two sci.fa.'s against the

bail into Middlesex, to which nori est inv. was returned, and upon this a capias ad
salixfuciendum against the bail, who, being taken in execution, was held entitled to

audita querela; but otherwise, if s«. /eci had been returned: Hobs v. Tadcastle,

Moore, 432. It lies by one of the bail, where the other was taken by a capias, and
discharged by the then plaintiff: Evans v. Arnold, 3 Leon. 260. So it lies on a

render of the principal, but if the bail piece be discharged the sci. fa. is void

:

2 Keb. 475, pi. 1. For relief in case of an irregular statute-merchant, &c.

:

2 Saund. 696, 148; 1 Leon. 228. By terre-tenant against conusee who had land

in execution: Hide's case, 1 And. 133. The feoffee of the conusor of a statute-

merchant may have audita querela against the conusee taking out execution,

where the mayor before whom it was acknowledged has not authority to take it

:

An^n. 1 Dy. 25, pi. 27. Audita querela quare similiter extendi non debet, or quare

rextitui non debet, both lie by him whose land is extended alone, where other lands

extendable are omitted ; and if one terre-tenant make default, wherebj' execution

is awarded, still he shall have audita querela for contribution : Verey v. Carcw,

Moore, 535. A defeasance is good, that if the statute be extended upon land in ^
particular countj', it shall be void ; and audita querela lies, though the statute

want one of the seals: 7'rot v. Spnrling, Moore, 811. For tenant by elegit, against

another who has a prior charge, for omitting part of the land chargeable : JJeane

V. Ihjnde, 2 And. 170; Yelv. 12. To avoid execution upon a recognizance,

for that the debt is attached : Wallpool v. King, 1 Leon. 297. On tender of

money on a recognizance: Hughes v. Phillips, Yelv. 38. So, if the sheritY deli-

vers up a term untier an elegit, after a tender by the defendant of the money
appraised by inquisition : 2 Saund. 68 (/. To force the filing of an elegit after a
capias : 2 Keb. 1 53, pi. 29. In case of a wrong delivery by the sheriff of land

under an elegit: 2 Saund. 68^. The conusor of a statute enfeoffs A. B. and C.

severally of his lands; execution is sued against A. alone; in audita querela to

have B. contributor}', he cannot plead to the scire facias that C. has been likewise

omitted, but must sue his audita querela: A7ton. 3 Dy. 332 pi. 23. It lies to dis-

charge the land, if the conusor (taken by capias) be let at large by the conusee's

consent : Linacer's case, 1 Leon. 230, 231 ; 2 Leon. 96. Upon a voluntary escape

12
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bv the shei'ifF: Phillips v. Stone, 2 Leon. 119. If two joint and several obligors

are outlawed, and one of them, being taken on the capias utlagatum, is suffered to

escape, and the party recover the original debt in an action of debt on the escape,

tlie other oblio-or (being taken) may bring an audita querela, but he must show

the time when and the place where satisfaction was made : Alford v. Tatnell,

1 Mod. 170. Audita querela lies against a sheriff who arrests one in execution,

and without returning the writ, suffers- him to escape, and then arrests him again

upon an alias capias: Moore, 57, pi. 163. If two joint and several obligors be

sued severally, and once a satisfaction be had against one, or against the sheriff

upon the escape of one, or if satisfaction be had against a joint possessor, the

other may have an audita querela ; Foster v. Jackson, Hob. 58 ; Alford v. Tatnell,

2 Mod. 49. He who has a release after verdict, and before judgment, cannot

plead it, but must help himself by audita querela: Hob. 162. One feoffee of the

conusor (if his land only is put in execution) shall have it against all the other

feoffees, and against the conusor also (if he has reserved part in his hands), to

make contribution ; but the conusor shall not have it against any of the feoffees

to make them contributory, if the part left in his hands is put in execution for the

whole : Ross v. Pope, Plow. 72. If two are bound jointly and severally, and there

are several judgments against them in several courts, and a capias against one,

who is taken, and afterwards an elegit against the other, he who was taken upon

the capias can have audita querela : Coioley v. Lydiat, 1 Ro. 8, 9. If there be

iudo-ment against A. in C. P., and damages against him for a trespass, and A.

pays the whole, and afterwards execution is issued against B. on a judgment

obtained ao-ainst B. aud C. for the same trespass, both may join in an audita, que-

rela, though C. is not yet actually aggrieved : Corbet v. Barnes, W. Jo. 378, 379

;

Cro. Car. 1043. He that is once so discharged shall never be taken again: Anon.

Ilob. 2. If a recover in trespass against B. (a soldier) for taking his property by
compulsion of his comrades, and take out execiition thereon, and then a statute

pardon all acts of hostility, and discharge the offenders from all actions and

executions on that account, B. may, by audita querela, be relieved from the judg-

ment and execution : Benson v. Idle, 2 Mod. 37. It lies in the case of a person

(convicted under the bribery act) procuring the conviction of another person

before execution against himself: 2 Saund. 148 bed. On an exigent after judg-

ment, the defendant cannot appear gratis, and plead a release from all executions,

but must bring audita querela ; otherwise, if before judgment: Anon. 3 Dy. 285.

pi. 41. Where after judgment the defendant would be received on a matter of

fact, which does not appear in any of the proceedings, the remedy is by audita

querela, and not by writ of error: Lamptoity. Collingicood, Holt. 271; s. c. Comb.

825 ; Peters v. White, 2 Show. 238. So it lies after a return of two nihils to a sci.

fa., and execution awarded : 2 Saund. Rep. 72 v. It lies upon arbitration made
after verdict, and before judgment: Morsten v. Mori-ice, I Ro. 384. Audita que-

rela must be brought, and not an action on the case, where the plaintiff takes

the defendant, and afterwards re-takes him in execution within the year, for the

same debt; if it had been after the year, then the execution had been erroneous,

and he must have brought a writ of error : Baugh v. KHUngworth, 4 Mod. 14.

An audita querela cannot be brought before final judgment entered : Lampiere v.

Mercday. 1 Mod. Ill ; 3 Keb. 291, pi. 14. But if it be brought after the day in

banc, and the judgment be not entered up, the party shall be ordered to enter it

as of that day, to prevent the plea of nul tiel record: 1 Mod. 111. A recusant,

after judgment on a qui tarn action, on the statute 23 Eliz. cap. 1, cannot have an

audita querela to prevent execution, on a certificate of conformity : Peters q. t. v.

White, 2 Show. 240. It cannot be had by one of several terre-tenants, if execu-

tion be had on a sci. fa. against him alone, for he ought to have pleaded there

were others : 2 Saund. 9 a. It is unnecessary, where the escape of the pi'incipal

was by consent, but the bail may plead it: 2 Keb. 567, pi. 73. So also of pay-

ment : lb. 57V, pi. 100. If one of two obligors be sued to outlawry, and after-
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wards judgment and execution is had against the other obligor, the outlaw can-

not be relieved by audita querela: HUjikn v. Wlutchnrch, 1 Mod. 224. It does

not lie where there is or has been any other remedy at law: 2 Saund. 14S a

;

T. Rayra. 89. And sometimes it does not lie, although there is no other rcrnedj'^:

Y(j7inr/ V. Collet, T. Raym. 89. This writ lies not again-st the king: Ford\.3Iead,

Noy, 26 : R(^ v. lemmas, Comb. 326, 398. No one can have it but the party
grieved : 2 Saund. 148 a. If two joint and several obligors be sued jointly, and
both taken in execution, the death or escape of one will not discharge the other

:

Forster v. Jackson, Hob. 58 ; Blumjield v. Usewich, 5 Co. 86 b. It does net lie

where the matter alleged does not discharge the party: 2 Saund. 148 a. If a
supersedeas be granted to an audita querela, upon the process of venire facias,

before bail found, it is regular : Peters q. t. v. ^Vhite, 2 Sliow. 239. It is unneces-

sary, where execution is sued before the day on a recognizance ; but it may be
superseded by showing the defeasance to the chancellor: 1 Keb. 345, pi. 4. Aq
acquittance in these words, "received £10 in part payment of a greater sum,
wherein the defendant was condemned by a judgment given by justices at nm
prins," should the plaintiff sue out execution for the whole, is not a good release

to found an audita querela: Anon. 1 Dy. 50, pi. 6. It does not lie upon a release

made before verdict, if defendant had time to plead it ; but otherwise where it is

made after verdict : Salkill y. Lord Howard, 2 lio. 128. It does not lie iu chan-

cery upon a judgment in another court: Moslynv. Pierce, Moore, 850; 2 Show. 239.

It has been refused where the applicant was a stranger to the judgment, having
no other privity than that he was alienee of the land which was taken in execu-
tion, and had acquired his interest after execution had issued : Beard v. Ketchum,
8 U. C. Q.B. 523. Though the point is involved iu some doubt, it seems to be a writ
of common right

—

ex debito justitice : Giles et alv. Kathan et al, Jklarsh. 226 ; Giles v.

JIutt et at, 1 Ex. 59 ; and is in the nature of a bill in equity to be relieved against
the oppression of plaintitf : 3 Blac. Com. 406. And yet a defendant is not either by
the existence of the remedy or by having unsuccessfully resorted to it precluded
from bringing his original bill in equity for relief: Williams v. Poberts, 8 Hare, 315.
The writ, however, is not a difficult proceeding : Baker et al v. Ridgway, 2 Bing. 48,
per Burrough, J. Though ex delitojiistitice, it cannot issue without an order in open
court : Dearie v. Ker, 1 D. <t L. 231 ; Beard v. Ketchum, 8 U. G. Q.B. 523 ; Tro'/p v.

Picardo et al, 8 L. T. N. S. 757. It may be mentioned that Eng. Rule 79 of II. T.

1853, ordering that "no writ of audita querela shall be allowed unless by rule of
court or order of a judge," is not adopted among our New Rules of T. T. 1856.

The writ when issued in the name of the Queen, directed to the court in which the
original proceedings have been had, sets out the record down to judgment, then
states the subsequent matter, and enjoins the court to call the parties before it to

cause justice to be done: see form in Turnery. Davic.<<, 2 Wms. Saund. 137 n ; also

Jx>rd Porchester y . Petric, 3 Doug. 261. If the writ be founded on record, or the party
be in custody, the process upon it, when allowed, is a scire facias. liut if the audilii

querela be grounded on a matter of fact, or the party be not in custody, but only
brought qttia timet, tlie process on the audita querela in a venire facia.t, ami on
default thereto a distrinr/as ad infinitum : Clerk v. Moor, 1 Salk. 92. The i>rocess

issued upon the audita querela should be personally served : Williams d aly.
Roberts, 1 L. M. ct P. 381 ; and the Jiarty served warned to appear. If he appear,
the party who sued out the process declares. In the declaration the wjjole writ of
audita querela is recited in the same manner as in a declaration on a scire facias :

2 Sellon's IV. II. 2.")fi ; thereupon the party made defendant |)leads: Giles v. Huff ct

al, 1 Ex. 701 ; and the jjarties proceed to issue. It is now held that security for

costs may be ordered as in an ordinary action : Holmes v. Pemberton, 1 El. <fc El
369. The indulgence shown by the courts in modern times by way of motion
has in a great measure supersedtul procedure by audita querelA: Sn'tcit v. Bishop.
4 Burr. 2287 ; Wicket et al v. Cremer, 1 Rayd. 439 ; Humphreys v. Knight, 6 Bing.
672; PUvin v. Uenshall et al, 10 Bing. 24 ; Banow v. Poile, IB. «fe Ad.' 630; Ouch-
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Replication 1*26. (v) The PlaiDtiflF may reply, in answer to any plea

g^oumis.''
"^

of the Defendant, (?«) facts which avoid such plea upon equi-

table "rounds, (x) but such replication naust begin with the

icr'oiiy v. Gibsoti, 6 Scott, N. R. ^11; Sharpy. B'Almaine, 8 Dowl. 664 ; Turner v.

ruhnin 2 Ex. 513. But relief upon motioa is only granted where the right to

relief is clear and beyond all question : Hemes v. Mott, 6 Taunt. 329 ; Baker et al

V Ridqway, 2 Bing. 41 ; llansonv. Blakey et al, 4 Bing. 493; Li/tterv. Mutidell, 1 B.

& V. 427; 'Sijmonsv. Blake, 2 C. M. & R. 416; Beard v. Ketchum, 8 U. C. Q. B.

524 ; Schojield et al v. Bull et al, 3 U. C. L. J. 204.

(w) Taken from Eng. Stat. 1*7 & 18 Vic. cap. 125, a. 85.

(w) It is enacted that the plaintiff may reply in answer "to any plea of the

defendant, facts which avoid such plea upon equitable grounds," Ac. This sec-

tion is sufficiently comprehensive to admit an equitable replication either to a

legitl or an equitable plea: Wood v. The Copper Miners' Co. 17 C. B. SB?. It would

seem that where the plea is legal, the replication may be considered either upon

k'o-al or equitable grounds, though stated to be upon equitable grounds ; but only

upon equitable grounds when the j^lea is an equitable plea: Vorley v. Barrett,

1 C. B. N. S. 234, per VVilles, .J. A plea or replication on equitable grounds

must be founded on a matter depending upon the principles of equity, and

not upon the mere practice of courts of equity : Prothero v. Phelps, 25 L. J.

(;h. 1U5. An equitable replication setting up matter inconsistent with the legal

right asserted in the declaration, is bad as a departure : Gulliver v. Gulliver

et al, 1 H. «fe N. 174; Himter v. Gibbons, lb. 459; Reis et al v. The Scottish Eq.

Life'Assur. Co. 2 H. ife N. 19 ; Schlumberger v. Lister, 2 E. cfe E. 855 ;
Jacobs v. The

Eqidioble jnsur. Co. 17 U. C. Q. B. 35 ; s. c. 18 U. C. Q. B. 14. So if there be in

the equitable replication any matter inconsistent with the declaration : The Thames

Iron Works & Shipbuilding Co. v. The Royal Mail Steam Packet Co. 13 C. B. N. S.

358. So if in an action of contract the replication setup in answer to a plea of dis-

charo-e or excuse, a substantive cause of action in tort : De Roo et al v. Poster, 12 C.

B. N*S. 272 ;
Bartlett v. Wells, 1 B. tfe S. 836. Contra where the replication, while

consistent with the declaration, merely shows that it is inequitable for the defen-

dant to set up the defence pleaded : Lyall et al v. Edwards et al, 6 H. <fe N. 337 ; Sloper

V Cotlrell, 6 E. & B. 497 ; De Pothonier v. Be Mattos, E. B. tfe E. 461 ; Wilson v.

Gabriel ct 'al, 4 B. & S. 243 ; Watson v. The Mid Wales R. Co. L. R. 2 C. P. 593 ; The

National Savings Bank Association v. Travail, L. R. 2 C. P. 556 ; Whitehouse\. Boats,

20 U. C. Q. B. 65, 78 ; Smith v. The Provincial Insurance Co. 18 U. C. C. P. 223
;

Smith v. The Royal Insurance Co. 27 U. C. Q.B. 54. An equitable plea makes the

subsequent pleadings equitable, although not so pleaded: Savin v. Hoylake R.

Co. L, R. 1 Ex. 9. But it does not follow that an equitable replication will be

good at law merely because if pleaded as an answer to a bill in equity it would

be a good answer : Lewis et al v. Manning, 2 L. J. N. S. 247. The right given

to suitors to reply equitable matters does not give suitors the right to set at

nought the well understood common law rules of pleading necessary, with a view

to the elimination of particular issues of fact or law : lb.

(x) A court of common law having no power to enforce anything which depend a

upon a condition (see note r to section 124), an equitable replication must dis-

close facts which in equity would entitle plaintiff to unconditional relief: Teede et

al V Johnson, 11 Ex. 840. Declaration on a guarantee by defendant for payment
of goods supplied by the plaintiffs to one A. Plea that after A. became indebted

to the plaintiffs, he being also indebted to other persons by an indenture between

A. of the first part, C. and D. (one of the plaintiffs) trustees for themselves and

the rest of the creditors of the second part, and the several other persons whose



S. 126.] EQUITABLE REPLICATIONS. 181

words "for replication on equitable grounds," or words to the

like effect. 19 Vic. c 43, s. 289.

names and seals were thereunto subscribed and set (being creditors of A.) of the

third part ; after reciting that A. was indebted to the parties thereto of the

second and third parts in the several sums set opposite to their names in the

schedule thereunder written, winch he was unable to pay in full, it was witnessed

that A. assigned all his estate and effects to the said trustees upon trust to pay
ratably and without preference to themselves and their partners and tiie jiarties

thereto of the third part, tlie suras set opposite their names in the schedule ; and
in consideration of the assignment the several creditors, parties thereto of tlie

second and tiiird parts, released A. from all debts which they or their partners

might have against him up to the date thereof Replication on equitable grounds
that D. executed the agreement in his character of trustee and not in hiscliaracter

of creditor, and that he did so merely for tlie purpose of declaring tlie trusts of

the deed, and not with any intention of releasing the debt ; that lie did not sign

nor seal the schedule, nor was the debt of the plaintiffs contained therein, and
that if tlie deed operated in hiw as a release it was executed by mistake and in

ignorance that sucli would be its legal effect. Held that the facts disclosrd by
the replication did not afford any answer to the plea on equitable grounds: Teede

et al V. Johnson, 11 Ex. 840. The principles troverning the allowance or disallow-

ance of equitable pleas must, it is manifest, in many respects govern the allow-

ance or disallowance of equitable replications: see note ?• to section 12-i. When-
ever the Statute of Limitations is a good answer to a declaration and is pleaded,

it would appear that in general it cannot be avoided in a court of law by an
equitable replication. Thus, action against the executors of a deceased for work,
labor, and materials, &c. Plea of the Statute of Limitations. Replication on
equitable grounds that the testator by his will appointed defendants his execu-
tors, and amongst other things devised certain premises to them to sell, ttc, tliat

said testator also bequeathed to them the residue of his personal estate upon trust

to call in and convert it into money, ttc, and that they sliould from the money
80 to arise from the real and personal estate pay testator's debts, funeral expenses,
and legacies bequeathed, and hold the residue in trust for plaintiti and his otlier

children in equal shares. Averment of sufKciency to pay same, etc. Held replica-

tion bad : GaUiver v. Gulliver et al, 1 11 it N. 174. So in an action for breaking
plaintiff's close and converting his goods, a replication to a plea of the Statute
of Limitations that the cause of action was fraudulently concealed from plaimiff
until witiiin six j'cars before action was disallowed : Hunter v. Gil'bons, 1 II. A
N. 4.5',i. In Gidtiver v. Gulliver et al, besides the plea of the Statute of Limi-
tations there was as to £65 paid, <fec , a plea of set off, to which plaintiff replied
on equitable grounds that the testator by his last will devised and bequeathed
certain real and personal estate to plaintiff, his son, and other children, and by
said will declared the same should bo deemed to be advancements, and that
the children should not be required to account for the same ; that defendants'
set off were the same moneys and effects so given as such advancements, and
that defendants ought not therefore to be allowad to set off, &c. Held also bad.
Where defendant relies upon an equitable ground of defence, it is open to
plaintiff in his replication to show a better equity: Sloper v. Cotlercll, 6 E. »t B.
497. Thus, action for money had and received. 'Plea on equitable grounds that
the money was bequeathed to the sole and separate use of the plaintiff, and
was paid to tlie defendant by the executors upon her separate receipt, and that
she in her lifetime disposed of and assigned the fund upon trusts in which the
plaintiff took no interest, and that the defendant held the money upon those trusts.

]lei)lication upon equitable grounds, alleging a prior assignment by the wife to
the husband before the receipt of the money by the defendant, and that the defen-
dant received the money merel}- as agent of the wife in order to get iu the money
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from the executors as the money of the plaintiff. Held sufficient : lb. In this

case the court was of opinion that tlie legal as well as equitable right to the

money was in the plaintiff. Had there been only an equitable right some diffi-

culty iniglit have been experienced owing to plaintiff in his replication setting up

a pure equitable claim to money which in his declaration he claimed upon legal

"rounds, and thus lay the replication open to objection upon the ground of depai*-

ture. Whenever in a case there is a conflict of equities, the principles mentioned

in a recent decision of Kindersley, V. C, may be consulted with advantage. The
question raised was whether the equitable interest of a vendor's lien for unpaid

purchase money should be preferred to the equitable interest of an equitable

mortgagee. Per cur. " The rule of the court of equity for determining the prefe-

rence as between persons having adverse equitable interests is not alwaj^s qui

potior est tempore potior jure ; that is not only not universally true as betvpeen

persons having only equitable interests, but it is not so even where the equitable

interests are precisely the same in nature, and in that respect perfectly equal.

Nor is it always true of persons having equitable interests, if their equities are

equal ; for it is impossible that two persons should have equal equities, except

where a court of equity would altogether refuse to lend its assistance to one side

or the other ; and if the court will interfere to enforce the right of one against

the other on any ground, as for prioi'ity in time, how can their equities be equal ?

The rule seems to be this as between persons having only equitable interests, if

their equities are in all other respects equal, priority of time gives the better

equity. In a contest between persons having equitable interests, priority of time

is tlie ground of interference last resorted to. That is, a court will not resort to

it until it finds that there is no other sufficient ground of preference between

them. In examining into the relative merits or equities of the two parties, the

points to which the court must direct its attention are these—the nature and con-

dition of their respective equitable interests—the circumstances and manner of

their requisition, and the whole conduct of each party in respect thereto. In this

case the two equitable interests both arise out of the forbearance of money. The
vendor's lien is a right created by a rule of equity without special contract, the

right of the equitable mortgagee is created by special contract ; but this does not

constitute any sufficient ground of preference, though if it makes any difference it

is in favour of the mortgagee. The mortgagee has also possession of the title

deeds, and there is authority for holding, that as between two persons where
equitable interests are of precisely the same nature and quality, and in that res-

pect equal, the possession of the deeds gives the better equity. And as regards

the conduct of the parties, everything appears in favour of the equitable mort-

gagee ; he was guilty of no negligence, and was encouraged by the vendors to

rel3- on the purchaser's title, and assured by their acts that the mortgagor, so far

as tiiey were concerned, had an absolute title at law and equity :" Anon. Finl.

C. L. P. A. p. 450. In another case it was held that a legal mortgagee was not
to be postponed to a prior equitable mortgagee on the ground of not having got
the title deeds, unless there were fraud on the part of the former, and that neither

negligence nor fraud could be imputed to him when he had made bona fide enqui-

ries and got reasonable answers. Secux, if he had made no inquiry : Hewitt v.

LooHemore, 21 L. J. Ch. 69. If a plaintiff sue upon a written executed contract,

to which defendant pleads inequitable matter as a defence, and to which there is

a good equitable answer, courts of common law may admit the ansv.'er, although
a court of equity might be precluded by its rules from entertainicg such an
answer until the contract should be reformed : Wood v. Bwarris et al, 11 Ex. 493.

Thus, to a declaration on a policy of insurance defendant pleaded that the policy
was made upon the terms of a previous proposal, and uj^on the express condition
tliat if any statement in the proposal were untrue the policy should be void, and
that a particular statement mentioned was untrue. Replication on equitable
grounds that before the policy was made, defendants issued a prospectus contain-
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iag a representation that all policies effected by them should be indisputable,

except in cases of fraud, and that plaintiff effected the policy on the faith of such
representation. Held tliat the replication was a good avoidance of the plea: Jb.

So where plaintiff and defendant became co-sureties for one A. B., by endorsing a
bill for £;J00. A. B. became bankrupt. The plaintiff had had other dealings with
A. B., and had advanced him £2*561 6s. 6d. for the purpose of erecting houses
pursuant to a building contract, and had supplied him with building materials
worth £1512 for the same purpose, as well as £130 173. 4d. for other purposes.
After the bankruptcy of A. B., the plaintiff and the other creditors agreed that
the buikling agreement should be delivered up to the plaintiff, to be cancelled
upon the payment by the plaintiff of £150 in full discharge of all claims which
the creditors might have upon the house and property comprised in the agree-

ment, and that the plaintiff should relinquish all claims on the bankrupt or his

estate for the said money which had been so advanced to the bankrupt for build-

ing purposes and for building materials. The attorneys of the parties in drawing
up the agreement made the plaintiff " relinquish all claim for monej'S advanced
to and for the bankrupt, and his claim for goods supplied for the above mentioned
purposes." The plaintiff having paid the £300 upon the bill which was dishon-
ored by A. B., sued the defendant for contribution. The defendant pleaded that
the plaintiff had discharged A. B. by the above-mentioned agreement. To which
the plaintiff replied on equitable grounds that the memorandum of agreement
was drawn up by mistake, the real agreement being confined to claims of the
plaintiff for mone3'S advanced for building purposes, and having no reference to

the £300 bill and being already executed; he also denied that he had relinquished
his claim against the bankrupt for the £300. To this replication the defendant
demurred. Held that it was doubtful whether the terms of the memorandum of
agreement included the claim for the £300, but that even if it were so, the defen-

dant by demurring having admitted the mistuke, the replication was a good equi-

table answer to the plea, and that the agreement having been executed, it was.
not necessary that a court of equity should reform it to entitle plaintiff to the
benefit of his replication : Vorley v. Barrett, 28 L. T. Rep. 86. Eut in an action
of account upon the statute of 4 Anne, cap. 16, s. 27, by one tenant in common
against another for not accounting for rents received, the defendant pleaded that
before the receipt of the rents the plaintiff and defendant by indenture demised
the premises to one C. D. for a term of ouO years, which term^ after divers assign-
ments, vested in defendant, to which there 'was an equitable rei>lication that the
said indenture was a mortgage to secure a sum of money, and that defendant had
received more than sufficient to pay the mortgage debt. This replication was
struck out because the court of common law had no power to order a reconvey-
ance

:
Gorelyw. Oorely, 1 II. &. N. 144. An action was brought on a covenant

in a mortgage deed made by defendant and one E. F., securing payment of £2800.
Plea on equitable grounds that under tlic mortgage deed certain chattels were
assigned to plaintiff as a security with power to sell, and that he sold, and that
the proceeds were sufficient to satisfy his demand. Replication on equitable
grounds that part of the goods so assigned were not in fact the proiK-rty of the
assignor till after the date of the indenture, and did not pass by it, and that after-
wards they became the property of E. F. by a decree in chancery, which bound
him to pay £700 for them, and that he IkuI" not paid it. The pl.iintiff therefore
asserted his right to deduct from the proceeds of the sale the £700 for which he,
as purchaser, having notice of a trust, was liable in equity'. lie also claimed to
deduct the £600 subsequently advanced to E. F., and to apply only the sum
remaining after these deductions in discharge of the defendant's liability. The
court decided in favour of the claim to deduct the £700, as the proceeds of the
property sold were in truth less that amount, but refused to allow the £6U0 to be
deducted, as that was an attempt to tack the second mortgage to the first : Mar.
con et al v. Blozam, 1 1 Ex. 586. In an action on a policy of insurance, defendants
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Striking out l^T, ('?/) In case it appears to the Court or any Judc^e
any such ^"^

'

i •
i i i • i i i •

plea, &e., thereof, (z) that any such equitable plea or equitable replica-
which can- .

'
, ,,.,, ry ./.T . •.••

not be dealt tiOQ cannot be dealt with by a Court or Law so as to do justice

court of law. between the parties, (a) the Court or Judge may order tho

same to be struck out, (6) on such terms, as to costs and

otherwise, as to such Court or Judge seems reasonable.

19 Vic. c. 43, s. 290.

pleaded that the life insured had gone beyond the seas, contrary to the terms of

the policy, and so vitiated it. Plaintiff proposed to reply on equitable grounds,

first, facts showing that at tlie time of the making of the policy it was expressly

agreed that the policy should not be vitiated by the life insured going to places

out of Europe, secondly, leave and license to go to places out of Europe. Leave
to reply as in the first replication refused, leave to reply as in the second repli-

cation granted: Reis et al v. The Scoitkh Equitable Life Assnr. Co. 29 L. T. Rep.

113. In an action of covenant by the devisee of the reversion against the lessee,

the declaration alleged that the reversion of and in the demised premises belonged

to the lessor and his heirs. Plea that the reversion of and in, tfec, did not belong

to the lessor, as alleged. In an action by the assignee in the name of the

assignor of a ship and charter party for freight, the defendant pleaded a release

by plaintiff and payment. Held that it was a good equitable replication that the

release and payment respectively took place after the defendant had notice of the

assignment, and were a fraud upon the assignee : Pothomer v. De MuUo, 3 1 L. T,

Rep. 177; 6 W. R. 628.

(y) Taken from Eng. Stat. 17 & 18 Vic. cap. 125,'s. 86.

(z) Although an equitable plea has been allowed by a judge at chambers, the

plaintiff still has a right to apply to the court for a rule to strike it out, and this

not by way of appeal from the decision of the judge at chambers, but as a sub-

stantive motion: Wood v. The Copper Miners' Co. 26 L. T. Rep. 91.

(a) A court of equity often refuses to entertain bills for relief when its juris-

diction cannot be beneficially exercised: see Hills v. Croll, 2 Ph. 60; Licmiey v.

Wayner, 21 L. J. Ch. 898.

(6) To an action by the drawer against the acceptor of a bill of exchange at

three months, dated 12th July, the defendant pleaded by way of equitable defence

that the bill ought to have been and was represented to him by the plaintiff to

be drawn on 2.')th July, and that three months from 25th July had not elapsed

before action brought, whereupon plaintiff made application to a judge in cham-
bers to strike out the plea on the ground that "it was frivolous, and disclosed no
defence in equity," and was by the judge referred to the full court. Plaintiff

accordingly obtained a rule nisi from the full court on affidavits that the plea was
" false in substance and in fact." The court thinking that the plea " did not dis-

close a full equitable defence" struck it out : Drain v. Harvey, 17 C. B. 257. The
admissibility of an equitable pleading, whether plea or replication, may be deter-

mined in either of two modes. First, when the application is made for leave to

plead more than one plea or replication, one thereof being equitable, in which
case the admissibility of the equitable pleading may be decided upon in limine.

Second, where a party having the right to plead singly without leave pleads an
equitable pleading, in which case his opponent may apply under the section here
annotated to strike it out. Whenever it appears that the equitable pleading can-

not be dealt with by a court of law, " so as to do justice between the parties," it

may be disallowed or struck out. A court of law has no power to administer
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IXTERLOCUTORY MATTERS AND PROCEEDINGS.

128. (c) Whenever the PlaintiiF or Defendant in any Certified

• . . ,. ., -, • 1 ct '/-i •! copies of
suit instituted in either or the said bupenor Courts, wishes to proceedings

produce to either of such Courts or to any Judge thereof, the tainedfrom

writ, declaration, plea, or any other proceeding filed in the cierk's^'^
^

cause in the office of any Deputy Clerk of the Crown, (r^) the " ^^'

Plaintifi" or Defendant may demand and receive from such

Deputy Clerk a copy of the same, certified by the said

Deputy to be a true copy of the original, and such copy so

certified shall be received (e) by such Court or Judge, in all

cases in lieu of the original, and as a proof thereof. (/')

2 Geo. IV. c. 1, s. 34.

TIME TO PLEAD, REPLY, &c.

139. (g) In suits in either of the Superior Courts, the Judges of

Judge or acting Judge of the County Court for the County courts may

conditional relief, such as dispensed by courts of equity through the medium of
conditional injunctions. The equitable jjleading will be sustained only when dis-

closing equitable grounds which in the opinion of the court would entitle the
party pleading it to an absolute and unconditional injunction against the judg-
ment obtained at law if no such pleading were allowed : see note w to section 48.

(c) Taken from our old King's Bench Act 2 Geo. IV. cap. 1, s. 34. The object
of the enactment is to prevent the risk of loss of proceedings filed with the proper
officer, by reason of their production in court, and so makes certified copies
evidence in lieu of the originals and as proof thereof.

(d) In an action for a malicious arrest an examined copy of the affidavit on
which the arrest was made, coming from the hands of the proper officer and
shown to have been used in the cause, was held sufficient to prove that it was
made by defendant: tipafford v. Buchanan et al, 3 0. S. 391. The identity of
defendant with deponent may be presumed prima facie from the name : Wihon v.

Thorpe, 18 U. C. Q. B. 443 ; see also Ilamber v. Roberts, 7 C. B. 861. If a party
on motion before a judge, use the affidavit of another person, such affidavit is on
anj' subsequent occasion admissible as evidence against him who used it : Briclcell

\. Huhe, 7 A. <& E. 454; see also Richards v. Morgaii, 12 W. R. 102. Even on a
trial, when the person who swore the affidavit is present in court and not
called : Buckell v. Ilulse, 7 A. tfe E. 454.

(e) So far as this section is concerned, it is indispensable to the right of tho
part}- producing tlie copy of affidavit to be used under the section, that the copy
produced by him should be certified as the section directs.

(/) The copy is not merely receivable "in lieu of the original," but "as a
proof thereof." Hence, where the copy produced is of such a proceeding as con-

templated by the section and certitied as required by the section, it is unnecessary
in the case of an affidavit to call the commissioner or other person to prove the
making of the affidavit.

(^'7) Judges of county courts originally had jurisdiction only in respect of mat-
ters and things relating to suits pending in their own courts. But after a time
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grant sum- [q whicli the suit has been brought or the venue laid, (fi)
nionses and

,
, , . . , .

orders in may, («') upon the application of the Plaintiff or Defendant in

ters relating such suit, grant summonses and orders for time to declare,

the Superior plead, reply or rejoin, and for particulars of demand, or of

set-off, and may grant summonses and orders, for payment of

money into Court, for the allowance of Bail, or for security

for costs; (7) and such Judge of the County Court may hear

and determine such applications and grant such summonses,

impose such terms, and make such orders as might be granted,

imposed and made in the like cases by a Judge of one of the

Superior Courts sitting in Chambers. (/.:) 16 Vic. c. 175»

s. 17 ; 13 & 14 Vic. c. 52, s. 5 ; 20 Vic, c. 57, s. 21 ; 12 Vic'

c. 63, s. 35.

130. (0 The provisions of the last section shall not apply

Except in to any suit wherein the venue is laid in the County of

of York'aud York, (jii) ov to any suit wherein the Attorney for the De-

power was conferred upon them by the legislature to act in aid of the judges of

the superior courts of law in respect of suits pending in the sujierior courts.

First, it was declared that they should have power to make orders for time to

plead, reply or rejoin, for particulars of demand and set-off, and to compute:
12 Vic. cap. 63, s. 35; 13 <fe 14 Vic. cap. 52, s. 5. Next, to make orders for pay-
ment of moneys into court, for the allowance of bail and security for costs, and
for the admission of documents in evidence : 16 Vic. cap. 175, s. 17. And then to

make orders for copy or inspection of documents : 20 Vic. cajx 57, s. 21.

{h) There was a proviso to section 35 of 12 Vic. cap. 63, which prevented it

having any operation in the county of York, for the reason that in the city of

Toronto a judge of the sujierior courts sits daily in chambers at Osgoode Hall,

and applications can be as conveniently made there as to the county judge of

York and Peel. This j^roviso will now be found in section 130 of this act.

(i) " May." The county judges are not bound to entertain applications of the

kind provided for in the section. It is entirely in the discretion of the judge
whether he shall confine his attention to his own courts or not.

{j) It will be noticed that the power under 16 Vic. cap. 175, s. 17, to make
orders as to the admission of documents in evidence, and under 20 Vic. cap. 57,

s. 2
1 , to make orders for copy or inspection of documents, has ceased and not

been re-enacted by the section here annotated.

[k) An appeal lies from the order of a county judge made under this section to

the full court, in the same manner and with the same consequences as if the
order were that of one of the judges of one of the superior courts of law presiding
in chambers: section 130.

{I) This is taken from two provisos to section 35 of repealed statute 12 Vic
cap. 63.

^

(m) Because it is presumed a judge of one of the superior courts of law daily
sits in chambers at Osgoode Hall, in the county of York, and it is as convenient
for attorneys being in that county to apply to any such judge as to the judge of
the county court.
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fendant, or in case of two or more Defendants, where the j.""/^!"^^'

Attorney for any one or more of them, resides in a County iustauces.

different from that in which the Attorney for the Plaintiff, or

if he prosecutes in person in which the Plaintiff, resides; («)

and either party interested may appeal from any such decision -with right

or order to the Court in which the action is pending, or to a superior
"

Judge of one of the Superior Courts at Chambers, and such j,^,"^ tLw-

Court or Judge may aflBrm, reverse or modify such decision °^-

or order, or make such other order upon the subject matter of

appeal, and the proceedings had thereon, and with or without

cost8, as to sucli Court or Judge seems meet, (o) 12 Vic. c.

G3, s. 35; 20 Vic. c. 57, s. 2L

EFFECT OF DExVTH OR MARRIAGE UPON THE PROCEEDINGS IN AN
ACTION, (p) Deatli of

S3B. (q) The death of a Plaintiff or Defendant (r) shall defcudant!^

(?i) Hence the last section is only applicable ta cases where the attorneys, as

well for defendant or defendants as for the plaintiff, reside in the same county.

(o) See note iv to section 48.

(/)) The amendments introduced by the followiDg sections are intimately con-

nected with the law of reviving judgments. The rule is that where a new person,

who is not a party to an action, derives a benefit by or becomes chargeable to it,

there must be some proceeding to make him a party. On this rule are founded
the cases of survivorship, marriage, and death. At common law the death of

either party at any time during the pendency of an action, i. e., before judgment,
abated the action. This was the law, although death happened after judgment by
default or a verdict. In like manner, where the action was joint, the death of any
one of the parties caused the action to abate. The first remedy applied by statute

was to the effect that the death of a party between verdict and judgment should
not be alleged for error so as such judgment was entered within two terms after

verdict: 17 Car. II. cap. 8. Of tliis statute, section 139 of this C. L. P. Act is a
cop3'. In furtherance of justice it was afterwards enacted that proceedings might
be had by sci. fa., either in favour of the representatives of a deceased plaintiff

against defendant, or in favour of plaintiff against representatives of a deceased
defendant, under certain restrictions: 8 it: 9 Wm. III. cap. 11, s. 6. Tlien as to

joint actions it was in the same statute enacted that a cause of action should not
abate by reason of the death of one of several plaintiffs or defendants, but that

upon suggestion of the death the action might be continued : section 7. Of this

latter section, section 132 of the C. L. P. Act is a re-enactment. So if the legal

responsibility of either part^- being a feme sole be altered, as by marriage, provi-

sion is by this act made for continuing the action notwithstanding the coverture:

section 143. There are other provisions of a similar nature, all of which fully

bear out the general intention of the legislature when passing the C. L. P. Act,
viz., to simplify and exj^edite ^proceedings in the courts of common law.

iq) Taken from Eng. Stat. 15 <fe 16 Vic. cap. 76, s. 135.

(r) Provision is hereinafter made for the death of one or more of several plain-

tiffs or defendants (section 132), of a sole plaintiff (section 133), and of a sole

defendant (section 131).
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not cause the action (s) to abate, (d) but it may be continued

as hereinafter mentioned. («) 19 Vic. c. 43, s. 208.

If there be 133. (v) In case there be two or more Plaintiffs or De.
more than ., , /-it i»pi o
one plaintiff fendauts and one or more or them dies, and ir the cause ot
or (iefeudant . , . .

, ,^ • • tm • • n> m • .«• ^ -v

and the actiOD {w) survives to the surviving rlaintiii or rlaintiffs, (x)

action sur- or against the surviving Defendant or Defendants, (j/) the

others."
'" action shall not be thereby abated, but such death being

suggested on the record, (2) the action shall proceed at the

(s) The action, i. e., any action.

{t) .Tnclicial proceedings are to be considered as taking place at the earliest

period of the day on which they are done. Therefore where judgment was signed
at the opening of the office at 11 a.m., and the defendant died at 9^ a.m. on the

same morning, held that the judgment was regular: Wright et al v. Mills, 4 H. <t

N. 488 ; see also Converse et al v. Michie, 16 U. C. C. P. J (57.

(?<) The right to enter a suggestion of the death of a plaintiff and continue the

action, only exists where the cause of action would before the act have survived
to the personal representative: Flinn v. Perkins, 7 L. T. N. S. 364. An action

by luisband and wife, in the right of the wife, survives: Sherrington v. Yules et

al, 12 M. & W. 855. But not so on an action for libel: Ireland y. Ghainpnei/s,

4 Taunt. 884; or seduction under our statute: Ball v. Goodman, 10 U. C. C. P.

174. There is a method of compelling the continuance or abandonment of an
action by the representatives of a deceased plaintiff: see sections 144, 145.

(y) Taken from Eng. Stat. 15 '& 16 Vic. cap. 76, s. 136. The origin of the
section is 8 <fe 9 Wm. III. c. 1 1, s. 7.

(w) A writ of error was in England held to be an action within the meaning
of 8 <fe 9 Wm. III. c. 11, 8. V; Clarke v. Rippon et al, 1 B. cfe Al. 586.

{x) Questions will arise in cases where husband and wife are joint plaintiffs

and one dies, more frequently than in other cases: see section 75, and notes
thereto.

{y) A joint contract or obligation may in certain cases be given in evidence
against one or more of several joint contractors : see section 72 and notes.

{z) If a co-plaintiff die before issue joined, the death should be suggested in

making up the issue: Far v. Denn, 1 Burr. 362. If after issue joined, then the death
should be suggested on the Nisi Prius record: Rex v. Cohen, 1 Stark. N. P. 511.

It was in one case held after a suggestion on the issue roll, not to be necessary to

transcribe the very words of the suggestion from the pleadings to the Nisi Frius.

record, but only enough to show the judge what issues he was to try and between
whom : Far v. Denn, 1 Burr. 362, per Denison, J. The courts have in furtherance
of justice not only allowed suggestions to be amended but to be made ex post/ado.
Thus where one of two plaintiifs died before interlocutory judgment, but the suit

went on to execution in the name of both after a motion to set aside the proceed-
ings for this irregularity, the court permitted the plaintiff to suggest the death as

before interlocutory judgment and to amend the execution without paying costs:
Ntwnham et al v. Law, 6 T. R. 577. The suggestion should be entered so as to
bring the facts to the knowledge of the court in proper form, before any further
proceedings are taken: Finkus v. Starch et al, 5 C. B. 474; Lorchin et al v. Buckle, 1 L.

M. & I'.TiO. Where there were several defendants, some of whom had died before
issue joined and the survivors without a suggestion of death moved for judgment



S. 133.] DEATH OF A SOLE PLAINTIFF. 189

suit of the surviving Plaintiff or Plaintiffs against the surviv-

ing Defendant or Defendants, (a) 19 Vic. c. 43, s. 209.

133. (/-') In case of the death of a sule Plaintiff or sole Death of a

surviving Plaintiff, the legal representative of such Plain-

tiff (c) may, (cZ) by leave of the Court or a Judge, (e) enter

as in case of nonsuit, it was said by Wilde, C. J., " There is always a roll or the

materials for making one up. It is essential that there should be some suggestion
of the death before the surviving defendants can move for judgment as in case of

nonsuit. If they are unable to discover a mode of making up such suggestion,

the}- certainly are not in a position to make the present motion." And, per Wil-

liams, J., "The statute 8 «t 9 Wm. III. cap. 11, does not say by whom the sueges-
tion shall be entered :" Finhts v. Sliirrh el al, 5 C. B. 474. Where the defendant
obtained a rule for judgment as in case of nonsuit, tlie court refused to discharge
it except upon the peremptory undertaking, notwithstanding the production of

an affidavit stating the death of one of the plaintiffs subsequently to the delivery

of the declaration: Larchin ct al v. Buckle, 1 L. M. & P. 740. The affidavit was
intitled in the names of all the plaintiffs, both deceased and surviving ; and
aemble, per Maule, J., that it was wrongly intitled: lb.

(a) The suggestion at Nisi Prius may be entered on the Nisi Prius record
immediately after W\e jurata. " And now on, &c., before, (tc, justices of our said

lady the Queen, appointed to take the assizes- in and for the county of, <tc., at,

Ac., in the same county, comes the said A. B. and the said C. D. bj' their respec-
tive attorneys, but the said E. F. comes not, and thereupon the said A. B., accord-
ing to the statute in such case made and provided, suggests and gives the said
justices here to understand and be informed that after the defendants pleaded to

the said declaration {according to the fact), and before this day, that is to say, on,

<fec., the said E. F. died, to wit, at, <fec., and the said C. D. (the other defendant)
there survived him, and which the said C. D. doth not denj', but admits tlie same
to be true. Therefore let the said issue so joined as aforesaid be tried between
the said A. B. and the said C. D." In this case a suggestion merely is made,
because as no new person is introduced no writ of revivor is required. But the
provisions of our Con. Stat. U. C. cap. 78, s. 6, must not be passed over without
being noticed. It makes liable the representatives of a deceased joint contractor,
although the other co-contractors be living; and provides for the issuing of a
set. fa. after judgment against the representatives of a deceased joint contractor,

though there may be another defendant still living and against whom the judg-
ment still remains in force.

(b) Taken from Eug. Stat. 15 <t Ifi Vic. cap. 70, s. 137.

(c) See note m to section 131.

((/) May, not must. It is in the power of the representatives either to con-

tinue or discontinue the action. Defendant has it in his power to force them to

do the one thing or the otlier : sections 144, 145.

(e) In ordinary cases leave will not be granted without nn affidavit, which may
be to this effect— 1. Tliat this action was connnenced by writ of summons, on, <tc.

2. That the said plaintiff declared tlierein. itc. (nx the cme vmy be—the state of the

cawe yfiouUl be shou'ii.) 3. That the said plaintiff died on, d'C. 4. That the said
plaintiff by his last will and testament appointed me the executor thereof, and
that I duly proved the same on, <tc., and then became his legal representative,
«tc. (accordiiiff to the fact.) The leave may be granted on an ex parte application :

Reischmxdler v. Uberhorst, 3 U. C. L. J. 48.
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a sufr<^estion of the death, and that he is such legal represent-

ative, (f) and the action shall thereupon proceed
; {(f) and if

such suggestion be made before the trial, the truih of the

suo-c'cstion shall be tried thereat, together with the title of

the deceased Plaintiff, (A) and such Judgment shall follow

upon the verdict, in favor of or against the person making

such suggestion, (i) as if such person were originally the

Plaintiff^ 19 Vic. c. 43, s. 210.

Death of a IS4. (y) In casc of the death of a sole Defendant or sole

sole defend- gupvivino; Defendant where the action survives, (V) the Plain-
ant or of a "

. ,

soiesurviv- tiff mav make a su2:sestion of the death, either in any of the
ing defend- •' ^^

.
'

.
i ,.

ant may be -pleadines, if the cause has not arrived at issue, (ox bv filing a
suggested. r & '

. .

suggestion with the other pleadings, if it has so arrived,) and

that a person named in such suggestion is the executor or

administrator of the deceased, (/) and may thereupon serve

(/) The suggestion may be in this form, " And hereupon, that is to say, on,

Ac, C. D. by leave of the court, ^fec, for this purpose first had and obtained,

suggests and gives the court here to understiind and be informed that on, <fec.,

the plaintiff, A. B., departed this life, and that he, the said C. D., is the executor

of the last will and testament of the said A. B. (accordinij to the fact), and as such

is the legal representative of the said A. B.

{g) 'Thereupon proceed, i. e. after entry of the suggestion, which is made a con-

dition precedent to the further prosecution of the action.

[h) In a case where a suggestion was entered upon a Nisi Prius record without

any authority from the court, and in a very informal manner, without any oppor-

tunity to the defendants to traverse the facts stated, a new trial was granted upon
application of defendants: Barnewall v. Sutherland et al, 1 L. M. & P. 159.

(i) Suggestions are of two classes—those that may be traversed and those not

traversable. It is a geueral proposition that matters of fact contained iu a sug-

gestion are traversable where the courts are not authorized to determine them.

Suggestions are not traversable where a statute gives the court cognizance of the

matters of fact stated, as for example, a statute declaring that a plaintiff recover-

ing a verdict under a certain sum shall be entitled only to inferior court costs, or

to no costs, and the fact is made to depend upon the judge's certificate: see

Gardner v. Stoddard, Dra. Rep. 101. Another class of cases where the matter of

suggestion belongs to the court, is where the court, having a discretionary power
over its own proceedings, is called upon to depart from the usual course, on the

Buggestion of some matter which renders such departure essential or expedient

for the purposes of justice, as where the venue is to be changed because an
impartial trial cannot be had : Watson v. Quilter, 1 D. ife L. 244.

0") Taken from Eng. Stat. 15 & 16 A^ic. cap. 76, s. 138.

{k) See note u to section 131.

(I) The object of the section is to place the personal representative in the

cases provided for in the same position as if he had been the original party named
upon the record, to substitute the one for the other, and so avoid the necessity for
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such executor or administrator with a copy of the writ and

suggestion, and of the said other pleadings, (ni) and with a

notice signed by the Plaintiff or his Attorney, requiring such notice^to be

executor or administrator to appear within ten days after ser- the opposite

vice of the notice, (n) inclusive of the day of such service,
^^'' ^'

and notifying him that in default of his so doing, the Plaintiff

may sign Judgment against him as such executor or adminis-

trator, (o) 19 Vic. c. 43, s. 211.

135. (p) The same proceedings may be had and taken After such
^^ '' ^ o J notice the

in case of non-appearance after such notice as upon a writ proceedings

. . . .
to be the

against such executor or administrator in respect of the cause same as in

or which such action has been brought, (g) 19 Vic. e. 43, latingto

„ ri -I -I

" '"'

• executors.
fs. 211.

1S6. (r) In case of no pleading? before the death, the ifnopre-

.
vious plead-

suggestion shall form part of the declaration, (s) and the iugs. the

commencing a fresh action: Benge v. Swaine, 15 C. B. 792, per Jarvis, C. J. An
action commenced against an intestate may be continued against an executor, de
son tort : Keena v. O'lJara, 16 U. C. C. P. 433.

(i/i) The suggestion may be to the effect following: "And on, <fec., the plaintiff

comes and gives the conrt to understand and be informed that the said defendant,
on, ttc, died since the issuiuof of the writ of summons in this cause, and that C.

D. is his executor, and the said A. B. now sues the said C. D. as such executor as

aforesaid."

(n) This is consonant with the general rule that wherever a person not a party
to the action is to be directly affected by it there must be a suggestion made, so

that such person may either plead or demur before being subjected to execution:
see BartleU et al v. Fentland, 1 B. tk Ad. 704.

(o) The notice may be in this form: "Take notice that I, on, <tc., commenced
an action against C. D., since deceased, by a writ of summons issued out of, <tc.,

tested on that daj', and that the document hereto annexed, marked A, is a true

copy of that writ, and that proceedings were taken in that action against the said

0. i)., and that I have entered a suggestion on the said proceedings of the death
of the said C. D., and that j-ou are executor, etc. (as (he fact mat/ be), and that a
copy of tlie suggestion made therein is hereunto annexed, marked B. And further

take notice that you are required to appear in the said court to the said action

within ten da3-s after the service of this notice, inclusive of tlie day of such ser-

vice, and tiiat in default of your so doing, 1, the plaintiff, may sign judgment
against you as such executor as aforesaid."

(p) Taken from the latter part of section 138 of Eng. Stat. 15 it 16 Vie. cap. T6.

{q) i. e., If the writ be specially indorsed judgment under section 15, but if not
then proceedings under section 55.

()•) Taken from the latter part of section 138 of Eng. Stat. 15 <t 16 Vic. cap. T6.

(v) See note m to section 134.
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suggestion
to form part
of the
declaration.

If plaintiff

has declared
and defen-
dant has not
pleaded.

If defendant
has pleaded.

declaration, with a notice to plead, and the suggestion, may

be served together, and the new Defendant shall plead to

both at the same time, and within eight days after the ser-

vice. (0 19 Vic. c. 48, s. 211.

137. (u) In case the PlaintiflF had declared, but the

Defendant had not pleaded before the death, the new Defen-

dant shall plead at the same time to the declaration and

suggestion within eight days after service of the sugges-

tion
;
(v) and in case the Defendant had pleaded before the

death, the new Defendant shall, within eight days after the

service of the suggestion, plead thereto only by way of denial,

or such plea as may be appropriate to and rendered neces-

sary by his character of executor or administrator, unless by

leave of the Court or a Judge he be permitted to plead

fresh matter in answer to the declaration, (i^r) 19 Vic. c.

43, s. 211.

138. (x) In case the Defendant had pleaded before the

death, but the pleadings have not arrived at issue, the new

Defendant, besides pleading to the suggestion within eight

days after the service thereof, shall continue the pleadings to

issue in the same manner as the deceased might have done,

and the pleadings upon the declaration and the pleadings

upon the suggestion shall be tried together; (y) and in case

(t) The time limited for pleading is similar to that allowed in ordinary cases

:

Bee section 91.

(w) Taken from the latter part of section 138 of Eng. Stat. 15 & 16 Vic. cap. 76.

(v) The action is as nearly as possible to be carried on without interruption or

abatement of any part of it: Benge v. Swaine, 16 C. B. 784.

(w) The section is very explicit. The representative must be governed by the

state of a suit when he is made a party. 1. If before declaration, he will have
eight days to plead both to the suggestion and to the declaration, and to the

latter it is presumed any defence open to the deceased. 2. If after declaration

he will be precisely in the same position. 3. But if after plea then he will not
be allowed to plead fresh matter to the declaration unless by leave first obtained,

4. Whenever he may plead to the declaration, it is apprehended he may demur
if tliere be ground of demurrer, though the right so to do is not in express words
given

: see Bartlett el al v. Pentiand, 1 B. <fe Ad. 704. 5. The suggestion being
traversable, no matter at what stage of the cause made, may be traversed inde-

pendently of any other pleas pleaded.

{x) Taken from the latter part of section 138 of Eng. Stat. 15 tfe 16 Vic. cap. 76.

(y) The proceedings on the suggestion will of course be collateral to the pro-
ceedings in the cause, though the latter must necessarily be dependent upon the
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the PlaintiflF recovers, he shall be entitled to the like Judg- if plaintiff

recovers
ment in respect of the debt or sura sought to be recovered,

and in respect of the costs prior to the suggestion, and in

respect of the costs of the suggestion and subsequent thereto,

as in an action originally commenced against the executor or

administrator, (s) 19 Vic. c. 43, s. 211.

139. (a) The death of either party between verdict (6) The death of

and Judgment (c) shall not hereafter be alleged for error, (c?) between ver-

result of the former. It is not declared that a separate notice of trial shall be
necessary for each set of pleadings. The notice of trial being as to the trial of
the cause, and both sets of pleadings forming only one cause, one notice would it

is conceived be sufficient.

(z) " And in case the plaintiff recovers," <fec. Some difficulty arose upon the
construction of the Eng. C. L. P. Act, owing to the absence of all mention in the
act about costs in the event of the fnibstituted defendant succeeding on the trial.

But upon much consideration it was held that the defendant, when successful,

was asmuch entitled to costs as plaintiff would be if successful : Bencje v. Swaine,
15 C. B. 784. Therefore where an administratrix had been made defendant, in an
action commenced against the intestate, and she pleaded to the suggestion, the
court would not allow the plaintiff afterwards to discontinue without payment of
all the costs of the cause : lb.

_

(a) Taken from Eng. Stat. 15 A 16 Vic. cap. 76, s. 139. The words of this sec-
tion are the same as those used in 17 Car. II. cap. 8, s. 1. The decisions under
the one apply to the other: Freiven v. Lethbridge, 7 W. R. 442, per Martin, B.
Held not to apply to the case of a party dying after an interlocutory, but before
final judgment: Ireland v. Ghampneys, 4 Taunt. 884. For this provision is made
by the following section (140). The death of either party before the assizes is not
remedied by the statute : Anon., 1 Salk. 8 ; though a death after the commission
day of the assizes but before verdict is within the statute ; for the assizes have
relation to the first day thereof: Jacobs v. Miniconi, 7 T. R. 31. The English
sittings in term are not, however, considered in the same light : Taylor v. Ilarrin,

3 B. <fe P. 549 ; Johnson v. Budge, 3 Dowl. P. C. 207 ; but see Cheelkam v. Slurte-
vant, 12 M. & W. 515.

(b) This section, unlike the preceding sections and the following one, is not 1

restricted to such actions as executors might prosecute. It extends to verdicts
in actions for torts as well as on contracts : rainier v. Cohen, 2 B. «fe Ad. 966

;

Kramer v. Waymark, L. It. 1 Ex. 241 ; but does not extend to nonsuits in any
action: Dowbiygin v. Harrison, 10 B. &, C. 480, Where the court made absolute
a rule nisi for entering a verdict and directing a nonsuit to be entered pursuant
to leave reserved at the trial, and the plaintiff died between the term in which
the rule nisi was granted and that in which it was made absolute, tlie court,

in order to prevent an abatement of the suit, ordered the judgment of nonsuit
to be entered as of the term preceding the death : Moor v. Roberts, A Jur. N. S.
241.

(c) The word "judgment" has been held to include a decree in equity: Ouen
V. Curzon 2 Vern, 2^7.

{d) Unless the case be within this section, wherever the fact of death appears
upon the record, the remedj' is by writ of error or arrest of judgment: Cora.
Dig. "Abatement," H. 32; see also Berwick v. Andrews, 1 Salk, 314.

13
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diet and gg as such Judr^ment be entered within two terms after tlie
'^''^""^'

verdict, (c) 19 Vie. c. 43, s. 212.

14:0. (/) If the Plaintiff in any action dies after an in-

fug'betwccu terlocutory Judgment and before a final Judgment obtained

tory and' therein, {g) the action shall not abate by reason thereof, if

mrV"'^^' such action might have been originally prosecuted or main-

tained by the executor or administrator of the Plaintiff; (A)

and if the Defendant dies after interlocutory Judgment and

AndifDe- before final Judgment, the action shall not abate if such

dUes*'^*
^°

action might have been originally prosecuted or maintained

• against the executor or administrator of such defendant, (t)

19 Vic. c. 43, s. 213.

(e) The jaclgment to be available must be entered within two terms after ver-

dict. The courts will not allow judgment to be entered nunc pro tunc, unless

the delay be that of the adverse party : Bull v. Price, 7 Bing. 242 ; or of the

court: Doe d. Taylor v. Crisp, 7 Dowl. P. C. 684 ; Harrison et al v. Htathorn et al,

1 D. tfe L. 529; Lanmany. Lord Audley, 2 M. &, W. 535; Blewett v. Tregonnitig,

4 A. & E. 1002; Bridges y. Smyth, 8 Bing. 29; Vaughan v. Wilson, 4 Bing. N. C.

lie'; Miles v. Bough, 3 D. & L. 105; Freeman v. Tranch, 21 L. J. C. P. 214;

Miles V. Williams, 9 Q. B. 47 ; Neil v. McMillan, 27 U. C. Q. B. 257 ; but cer-

tainly not where laches are imputable to the party interested: Lawrence v. Hodg-

son, 1 Y. & J. 368 ; Copley v. Day, 4 Taunt. 702 ; Wilkins v. Cauty, 1 Dowl.

N. S. 855. The judgment if entered up within the time limited is equivalent to

a judgment entered up in the life-time of the party: Burnett v. Uolden, 1 Lev.

277; Colebeck v. Feck, 2 Ld. Rayd. 1280; Saunders v. McGowran et al, 12 M.

& W. 221. But where the plaintiff dies after verdict, the court might grant a

new trial on the application of the defendant, and would formerly in such case

impose terms upon him to prevent his taking advantage of the plaintiff's death:

Griffith V. Williams, 1 C. & J. 47. If a cause be referred to arbitration by order

of nisi prius, it is no ground for setting aside the award that it was made after

the death of one of the parties: see James et al v. Crane et al, 15 M. & W. 379

;

Heathcote v. Wing, 25 L. J. Ex. 23. So where after a verdict for plaintiff with

leave to move for a nonsuit or verdict for defendant, defendant died before a mo-

tion could be made and the rule nisi was afterwards obtained in his name : Hdd
that the rule might be still made absolute to enter a verdict for defendant, it

appearing that the executors authorised the motion: Freeman v. Kosher, 13 Q. B.

780 ; see also Moory. Roberts, 3 C.B. N.S. 844; Wright v. Skinner, 17 U.C. C.P. 317.

if) Taken from Eng. Stat. 15 &, 16 Vic. cap. 76, s. 140. The origin of the

section is 8 & 9 Wm. III. c. 11, s. 6.

{g) Death before interlocutory judgment actually signed is not within the

statute: Wallop y. Irwin, 1 Wils. 315.

{It) The operation of this section is restricted to actions which might be origi-

nally maintained by an executor or administrator, and in this respect differs from
the preceding section.

(i) Such defendant, intending a sole defendant, but will, it is apprehended,
equally apply to the death of a remaining defendant where the others have previ-

ously died. In England and in this province an action may be continued against a
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of

may
141. (j) The Plaintiff, or, if he dies after interlocutory jjg^;[^'.*"

Judgment, his executor or administrator, shall have a writ of i-^^"" '" i^a-sn

= '

.
of iilaintiJTs

Revivor in the form (A) No. 11, or to the like effect, against J«atii.

the Defendant, if living after such interlocutory Judgment,

or if he has died, then against his executors or administrators,

to show cause why damages in such action should not be

assessed and recovered by the Plaintiff, or by his executor or

administrator. (?) 19 Vic. c. 43, s. 213.

]4:3. (»i) If such Defendant, his executor or adminis- Proecciiuiis

trator, appears at the return of such writ, (n) and does not
'"•'"'"'"•

show or allege any matter sufficient to arrest the final judg-

ment, (a) or if he makes default, the damages shall be

assessed, (p) or the amount for which final judgment is to be

signed shall be referred to the proper officer as in this Act

provided
; (q) and after the assessment had, or the delivery

of the order with the amount endorsed thereon to the Plain-

tiff, his executor or administrator, final judgment shall be

given for the Plaintiff, his executor or administrator, against

the Defendant, his executor or administrator respectively, (r)

19 Vic. c. 43, s. 213.

143. (s) The marriage of a woman Plaintiff or Defendant Marriage of

shall not cause the action to abate, but the action may not- * ^"""^"

surviving defendant: S & 9 "Wm. III. c. 11, s. 1 ; Eng. C. L. P. Act, 18^, 8. 136;
eection 132 of this act. But not in England against the representatives of a
deceased co-defendant : Fort ct al v. Oliver, 1 M. «fe S. 242. Tliough the contrary
rule prevails in this province : Con. Stat. U. C. cap. 78, ss. 1, 2.

{j) Taken from the latter part of section 140 of 15 ife 16 Vic. cap. 76,

(Z) This is similar in terms to the form of scire facias under the old practice :

Smith v. Harmon, 1 Salk. 315.

(?«) Taken from the latter part of section HO of 15 <fe 16 Vic. cap. 76.

(;t) i. e. Within ten days after service thereof: see form in sclu-dule.

(o) No defence open to the deceased defendant but not made use of by hiui

would be here admissible.

{p) According to the practice in force before this act, which is not altered by
the act.

{q) i. e. Under section 161.

(r) The fruit of the judgment will bo of course the execution, as to which aec
section 2'68 et seq.

(s) Tukeu from Eng. Stat. 15 <fc 16 Vic. cap. 76, s. 41.
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plaintiff or withstandinfT be proceeded with to judgment, (<) and such
del'eiidaut.

, .
i •/. i , n i

judgment may be executed against the wiie alone, (u) or by

suggestion, (y) or Writ of Revivor pursuant to this Act, (w)

judgment may be obtained against the husband and wife and

execution issued thereon
;
(x) and in case of a judgment for

the wife, execution may be issued thereupon by the authority

of the husband without any Writ of Revivor or sugges-

{t) This is in substitution of the rule at common law, which was quite the
reverse of this enactment. The section does not apply in the case of a female
defendant a/iffr judgment : Morris v. C'oates, 25 L. T. Hep. 176.

(u) Unless the wife have separate property, it would be useless to issue an
execution against her alone : Evans v. Chester, 6 Dowl. P. C. 140 ; Edwards et ux,

V. Martin et al, 17 Q. B. 693 ; hens v. Butler et ux, 28 L. T. Rep. 232 ; Thorpe v.

Argles, 1 D. A L. 831.

{v) Under section 302. The suggestion may be in this form—" And now on.

tkc, the plaintiff gives this honorable court to understand, &c., that on, cfec. {after

the giving of judgtaent herein), C. D. married one E. F., and that the said plaintiff

is entitled to have execution of the judgment aforesaid against the said E. F. and
C. D. his wife. Therefore it is considered by the court that the said plaintiff

ought to have execution against the said E. F. and C. D. his wife."

(?«) Plaintiff proceeded by writ of revivor to obtain execution against husband
and wife on a judgment recovered against the latter before marriage. The decla-

ration set out the writ in which the judgment was stated and prayed execution
against botli defendants upon it, and defendants demurred on the ground that no
legal right of action was shown against them and that the proceeding by writ of

revivor was inapplicable. Held, that the proceeding was proper and that the
right of action need not be shown, but only a right jon'mat /acie to have execution
on the judgment : Aylesworth v. Patterson et ux. 21 U, C. Q. B. 269,

(x) The principle that a judgment debt belongs to the husband if he marry a

judgm^t creditor, or is payable by him if he marry a judgment debtor, in either

case renders it necessary that he should be made a party to the judgment. The
marriage of a feme sole never did, it seems, ipso facto abate a suit : Lee v. Maddoxes,
1 Leon. 168. But might be pleaded in abatement: Morgan v. Pahiter, 6 T. R. 265

;

HoUis V. Freer et al, 5 Dowl. P. C. 47. And if not pleaded did not affect the suit

:

Walker v. Golling, 1 1 M. & W. 78. It is certainly no ground of nonsuit : Jackson
V. Hyde, Q. B. Ont. E. T. 1869. Still the marriage of a feme sole plaintiff after

judgment, rendered it necessary for her husband to join her in suing out a scire
]

/(tcks for execution : Woodyer\. Gresham,\'^ii\k.\\&. But the husband alone was
,

entitled if so minded to issue the scire facias : lb. So when a, feme sole defendant
married after judgment, a scire facias might be issued against both husband and
wife on the judgment: lb. And if after scire facias the wife died, the husband
alone was liable to execution : lb. But if the husband were not made a party to
the judgment during the life time of his wife, he could not and cannot after her
death have a scire facias unless he take out letters of administration to her estate

:

Belts V. Kimpton, 2 B. & Ad. 273. It was also held that if after the entry of
judgment against a woman durn sola she married, plaintiff might if so disposed
proceed against her without joining the husband: Cooper v. Hunchin, 4 East. 521.
So in ejectment against a feme sole who married after judgment, plaintiff had the
right to issue a writ of possession without noticing her husband : Doe d. Taggart
V. Butcher. 3 M. <fe S. 557.
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tion
; (y) and if in any such action the wife has sued or

defended by Attorney appointed by her when. sole, such

Attorney may continue the action or defence, unless his au-

thority be countermanded by the husband, and the Attorney

changed according to the practice of the Court. (2) 19 Vic.

c. 43, s. 214.

144. (a) "Where an action would but for this Act have Rigiitof

. 1 • 1 •
i_

deftndant in

abated by reason of the death of either party and in which acti.m which.11 -i-ii- would liave

the proceedings may be revived and continued under this ai.aU'dbut

Act, (/^) the Defendant or person against, whom the action

may be so continued, may apply by summons (c) to compel

the PlaintiflF or person entitled to proceed with the action, to

proceed according to the provisions of this Act within such

time as a Judge having jurisdiction in the case may order. ('/)

19 Vic. c. 43, s. 215.

14ci. (e) In default of such proceeding, the Defendant wiien a sug-

or other person against whom the action might be so con- default may

tinued, (/) may enter a suggestion of such default and of '''™'' ^'

the representative character of the person by or against whom
the action might be proceeded with, {as the case may

(y) It 13 not stated whether the execution sliould be in the joint names of hus-

band and wife, or in tlie name of one only. It is only jirovided that it may issue

by the authority of the husband without any writ of revivor, &c. The general

rule is that the execution must follow or correspond with the judgment.

It may be mentioned that a warrant of attorney to confess judgment given by
a feme sole has been held to be revoked by her marriage before judgment: Aiiou.

1 Salk. 117; aliier if given to her: lb.; also Metcalfe e( ux. v. Bootc, 6 D. & R. 46.

(z) No attorney can be changed without the order of a judge : R. G. pr. 4.

(a) Taken from Eng. Stat. 17 «t 18 Vic. c. 125, s. 92.

(/>) See SS. 131 to 141, inclusive.

(c) lii/ xummons, i. e., to a judge in chambers. The summons may be in this

form—Upon reading, <fcc., let the plaintiffs attorney or agent (or if dead, " Let E.

F. of, etc.," the leijal representative of the deceased), attend judge's chambers to-

morrow at twelve o'clock noon, to show cause why the plaintiff, (or the said E. F.)

should not ])roceed with this action according to the provisions of the Common
Law Procedure Act, within — days from the service hereof, or within such other

time as may be ordered in tiiat behalf.

((/) The order may be thus—I'pon hearing, Ac, I do order that the plaintiflF

(or E. F. of, itc.) do proceed wilii this action according to the jirovisions of the

Common Law Procedure Act, within — days from the date hereof.

(e) Taken from latter part of section 92 of 17 A 18 Vic. cap. 125.

(/) See sections 131 to 141 inclusive.
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No rule or
order to
compute
necessary.

Z»e,) (r/) and shall have judgment for the costs of the action

against the Plaintiff, or against the person entitled to proceed

in his room, {as the case may Z/e,) and in the latter case, to

be levied of the goods of the testator or intestate. 19 Vic.

c. 43, s. 215.

JUDGMENTS BY DEFAULT, AND THE MODE OP ASCERTAINING THE
AMOUNT TO BE RECOVERED THEREON. Qi)

140. (0 No rule or order to compute shall be used. (_;')

19 Vic. c. 43, s. 141.

{g") The suggestion may be as follows—And now on, Ac, C. D. suggests and
gives the court here to understand and be informed that the defendant died after

the said issue was joined [according to the fad), and that on, tfec, an order was
made by the honorable, (fee, at tlie instance of the said C. D., that the plaintiff

{according to the fact) should within, <fec., proceed with this action according to

the 231'ovisions of the Common Law Procedure Act. And the said C. D. fur-

ther suggests and gives the court here to understand and be informed that the
plaintiff [as the fact may be) did not, pursuant to the said order, within, ifec, or at

any other time after the making of the same, proceed with this action according
to the provisions of the Common Law Procedure Act, and therein made de-

fault, and that the said C. D. is the executor of the last will and testament of the

defendant {as the fact mag be). And the said C. D. prays judgment for the costs

of this action and of the said suggestion. Therefore it is considered that the said

C. D. do recover against the plaintiff [as the fact mag be) £— for the costs of the

defence to this action and of the said suggestion.

[h) The sections following are founded upon the first report of the Common
Law Commissioners, section 64, et seq. Their object is to save expense by sim-

plifying proceedings consequent upon a judgment by default in actions where the

cause of action is a money demand. Of such actions is that of debt, in which
judgment by default has before this act been considered final, so as to entitle

plaintiff to issue his execution without having recourse to any intermediate or

ulterior proceedings. Between this form of action and the actions of assumpsit
and covenant when brought for the recovery of a liquidated sum of money there

is no real difference. Whatever the difference may have been it is lessened by
this act, which declares that it shall be unnecessary in any writ of summons to

state tlie form of action. In each of these forms of action, in which plaintiff seeks

to recover a liquidated sum of money, and in which a reference to compute could
formerly be obtained, judgment by default is made final. With respect to actions

brought fdr tiie recovery of unliquidated sums of money in which often the
atnoiitit sought to be recovered is substantially a matter of calculation, a new and
simple mode of procedure is also enacted in the following sections.

(/) Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 92. Founded upon the first

report of the Common Law Commissioners, section 65.

ij) Speaking of the practice which prevailed before this Act and which is

remedied lierein, the commissioners remarked that "in every form of action ex-

cept debt, an interlocutory judgment only is signed, and the amount to which
plaintiff is entitled is ascertained by the verdict of a jury on a writ of inquiry or
by a rule to compute, the latter of which is allowed only in certain cases of de-

mands liquidated by a written contract, and is in substance an order of the court
that it be referred to the master, to ascertain the amount to be recovered by the
final judgment. It was described by the commissioners as being " an expensive
pi-oceeding, purely formal, involving affidavits, briefs to counsel and other costs,"

M
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147. (k) In actions where the Plaintiff seeks to recover Judgment

7 ,. .1 -1 -1 1 • ^ N 1
by default

a debt (() or liquiaated demand in money, (w) the true cause final in csr-

and amount of which has been stated in the special indorse-

ment on the Writ of Summons (??) or in the declaration, (o)

judgment by default shall be final, (p) 19 Vic. c. 43, s. 142,

and further, as being " useless and injurious," and its abolition was therefore

recommended.

(k) Taken from Eng. Stat. 15 »fe 16 Yic. cap. 16, s. 93.

(l) Actions of debt withia Stat. 8 <& 9 "Wm. III. cap. 11, are not embraced by
this enactment: section 148.

(m) This is an extension of the practice formerlj' applicable to actions of debt

only. Henceforward actions for any liquidated demand, such, for example, as

covenant or assumpsit, when brought for the recovery of a pecuniary demand of

a liquidated nature, will be governed by that practice. Questions must arise as

to when the amount sought to be recovered in an action is or is not " a debt or

liquidated demand in money." One thing is clear that it must be such a demand
as can be computed and specifically indorsed on the writ or mentioned in the

declaration. In this respect the section is analogous to section 17 of Eng. Stat.

8 <fe 4 "Wm. IV. cap. 42, which empowers the court or a judge " in any action

depending in either of the superior courts for any debt or demand in which the

money sought to be recovered and indorsed on the writ of summons, shall not

exceed £20," to refer the cause for trial to the sheriff. Cases decided under this

statute will greatly aid in the construction of the section here annotated, and may
be conveniently noticed in this place. No case is within the statute unless the

whole debt or demand of the plaintiff is of such a nature as might be indorsed on
the writ of summons: Jacquet v. Bower, 1 Dowl. P. C. 3-31 ; Mnnsfeld\. Brearey,

1 A. (fc E. 347 ; Perry \ . Patchett, 2 Dowl. P. C. 667 ; Lawrence v. WUcock, 8 Dowl.
P. C. 681 ; lioffey v. 'Shoobridge, 9 Dowl. P. C. 957 ; Hatton v. Macready, 2 D. <fe

L. 5. See also Goodjnan v. Pocock, 15 Q.B. 576 ; P'ewingsx. Tindal, 5 D. <fe L. 196.

Actions for torts in which the damages claimed must necessarily be unliquidated,

are clearly not within the meaning of the act: Watson v. Abbott, 2 Dowl. P. G.

215; Smith v. Brown, 2 M. & W. 851. Xo claim that is properly and strictly

for unliquidated damages can be considered either a debt or demand such as

contemplated : CoUis v. Groom, 1 Dowl. N. S. 496 ; Lismore v. Beadle, lb. 566

;

Jones V. Thomas, 6 Jur. 462. But a claim ejusdem generis, with a debt, and sub-

stantially of the same nature and character, may be considered as falling witliin

the scope of the statute: Price v. Morgan, 2 M. &, W. 53 ; Allen v. Pink, 4 il. A
W. 140. Thus detinue for cxami)le, in whicli the writ is to recover the specific

chattel, or the value thereof, sounding rather of contract than of tort. The sum at

which the chattel is valued, confined and limited to a specific amount, may be
indorsed on the writ of summons: Walker y. Kecdham, 1 Dowl. X. S. 220. Cases
under the English bankruptcy acts as to proof of debts are also in point : see

Toppin v. Field, 4 Q.B. 386 ; Irving v. Manning et al, 6 C. B. 391 ; Earle v. Oliver,

2 Ex. 71 ; In re Willis, 4 Ex. 530 ; The South Staffordshire R. Co. v. liumsidc, 5 Ex.
129; In re Hall, 2 Jur. X. S. 1076. See further section 15, and notes thereto.

(m) No such reference to writs specially indorsed as here made is to be found
in the corresponding English section. Writs must be sjiecially indorsed pur-
suant to section 15, and can onlj' be so indorsed to be effectual in cases where
defendant is within the jurisdiction of the courts.

(o) Sec sections 56, 57.

ip) A.ctions in which judgment by default is not final are in jiart provided fcr

by section 161.
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Provisions 14:8. (^q) Notwithstanding any thing in this Act con-

British Act tained, the provisions of the Act of the Parliament of Great
of 8, 9 Wm. .' ^,. ,o- 111- 1 -ii -i-i
3, c. 11, to Britain, passed in the bession held in the eighth and ninth

force. years of the Reign of King William the Third, intituled, An
Act for the better preventing frivolous and vexatious surfs, (r)

as to the assignment or suggestion of breaches, or as to judg-

ment, shall continue in force in Upper Canada. 19 Vic.

c. 43, s. 145.

149. (s) No Writ of Inquiry shall issue to a Sheriff in
Writs of . ^

f
Inquiry not cascs of judfrment by default, (0 but except in cases where
to issue to ,.,.^, o • 1 r ^ 1 K ^
Sheriffs. the judgment is final as aforesaid, (u) the damages, when to

be assessed by a Jury, (v) shall be ascertained at the same

(g) Taken from Eng. Stat. 15 <fe 16 Vic. cap. 76, s. 96. Founded upon the first

report of the Common Law Commissioners, section 68. This section, though
substantially the same as the English section whence it is adopted, is not by
any means a copy.

(r) The statute 8 <fe 9 Wm. III. cap. 11, s. 8, is highly remedial and calculated

to advance justice and to give relief to plaintiffs, up to the extent of the damages
sustained and to protect defendants from the payment of more than is justly due:
Murray v. Lord Stair, 2 B. <& C. 94, per Best, J. It tempers the rigor of the com-
mon law, which held that in debt on bond the judgment for plaintiff should be the
amount of the penalty contained in the bond, no matter how small the damage
sustained in consequence of a breach however trivial. The statute has been held
to be restricted to actions of debt, the reason being that in covenant and assump-
sit there is no penalty that can stand as a continuing security for future breaches,

but only a breach of an agreement for which adequate damages have been awarded:
1 Wms. Saunders 58, notes b, c, d ; Loioe v. Feers, 4 Burr. 2225. A bond con-

ditioned for the payment of a sum certain is not within the statute, for in order
to ascertain the precise sum due in such a case, computation only is necessary,

and the intervention of a jury is unnecessary: Murray v. Lord Stair, 2 B. cfe C.

90, per Abbot, C. J. Bail bonds are not within the statute : Moody v. Pheasant,

2 B. <fe B. 446. Plaintiffs are obliged in all cases within the statute to proceed
under it: Drage v. Brand, 2 Wils. 377; Hardy v. Bern, 5 T. R. 636; Moles v.

Rosewell, lb. 538. Payment into court cannot be pleaded to the condition of a
bond within the Statute of William : see note q to section 99.

(s) Taken from our old King's Bench Act, 2 Geo. IV. cap. 1, s. 29.

(0 The writ was directed to the sheriff of the county in which the venue in the
action was laid, stating the former proceedings in the action, " and because it is

unknown what damages the plaintiff hath sustained," commanded the sheriff, or
other officer having the execution of the writ, that by the oath of twelve honest
and lawful men of his county he should diligently inquire the same, and return
the inquisition into court,

('«) i. e. Where the plaintiff seeks to recover a debt or liquidated demand in
money, the true cause and amount of which has been stated in the special endorse-
ment on the writ of summons or in the declaration : section 147.

{v) There can be no assessment of damages where a verdict is found for the
defendant on an issue going to the whole cause of action : Prynne v. Carroll,
10 U. C. Q. B. 519.
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time and in like manner as if the parties had pleaded to issue, When to be
assessed by

and the entries shall be made on the Roll accordingly, (w) aJuiy.

2 Geo. IV. c. 1, s. 29.

PROVISIONS FOR THE DETERMINATION OP QUESTIONS RAISED BY
THE CONSENT OF THE PARTIES WITH OR WITHOUT PLEADING, (x)

1^0. {y') In case the parties to an action, (z) after writ Parties mayiiin-i / \ i/-7^ t
agree upon

issued and berore judgment, (a) are agreed (o) as to the ques- an issue of

Of r -^ •I'^'iTi 1
fact, and

tion or questions oi tact, (c) to be decided between them, a try it.

Judge, by consent of parties, and upon being satisfied that

they have a bond fide interest in the decision of the question

or questions, and that the same is or are fit to be tried, {d')

(w) The assessment roll should contain a copy of the declaration, memorandum
of judgment by nil dicit, and after that part of the roll which reads " because it

is unknown what damages the plaintiff liath sustained," should contain the ordi-

nary memorandum of venire to the sheriff.

(x) The sections following are founded upon the first report of the Commoa
Law Commissioners, section 22, and are in effect an extension of the principles

contained in Con. Stat. U. C. cap. 22, s. 157, which is a transcript of Eng. Stat.

3 <fe 4 Wm. IV. cap. 42, s. 25. Parties to an action could only avail themselves
of this statute "after issue joined." Besides, the only provision thereby made,
is for taking the opinion of the court upon a point of law without at all proceeding
or incurring the exj^ense of proceeding to a trial of the facts.

(y) Adopted from Eng. Stat. 15 & 16 Vic. cap. 16, s. 42.

(z) To an action, &c., ajiplies to all descriptions of action whether ex contractu

or ex delicto.

(a) Parties cannot avail themselves of this section unless and until writ of sum-
mons issued ; but if issued, they may avail themselves of it at any time before

judgment.

{b) Are agreed. An agreement is defined to be " aggregatio mendum" or the

union of two or more minds on a thing done or to be done, and is therefore not

to be understood in the loose, incorrect sense in which it is sometimes used as

synonymous to promise or undertaking. If either partj- dissent from the course
pointed out by the section here annotated, there can be no " agreement." Com-
pulsoi'y references by order of a judge are in some cases permitted : see section

158 et seq.

(c) Provision is made for the disposal of questions of law by section 154 of this

act.

(d) i. e. The question or questions of fact to be decided, ttc. The judge before

making the order must be satisfied that the parties have a bona fide interest in

the question or questions to be decided. The manifest object being to prevent
the time of tlie court being employed in the determination of gambling, or other

transactions of a like cliaracter, in wliioh neitlier party can be said to have an
actual and bona fide interest. "Courts of justice are constituted for tlie purpose
of deciding really existing questions of right bettceen the parties, and are not bound
to answer whatever impertinent questions parties think proper to ask them in tlie

form of a wager at law:" Ilenkin v. Guerss, 12 East. 247, per Lord Ellenborougb
;

Bee also Lord Wellesley v. Withers, 4 El. <fe B. 750. Judges in England have
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may order (e) that such parties may proceed to the trial

of such question or questions of fact without formal plead-

Fonn of iogg^ (y) and such question or questions may be stated for

tioiisand trial in an issue in the form (A) No. 8, (a) and the issue niav
trial of issue

i n '
i ^ • • .

thereon. be entered for trial and tried accordingly in the same manner

as an issue joined in an ordinary action, (/t) and the proceed-

ings in such action and issue shall be under and subject to

the ordinary control and jurisdiction of the Court, as in

other actions. 19 Vic. c. 43, s. 77.

ordered wager actions to be struck out of the docket and have in the most posi-

tive terms refused to try such actions: see Henkin v. Guerss, 12 East. 247, and
Brown v. Leeson, 2 H. B. 43. It would appear that it is not sufficient for the
parties to have some interest in the question, the question itself must be one really

and bona fide in controversy between them : see Doe d. Duntze v. Duntze, 6 C. B.
100. Tins, like applications under the Interpleader Acts, is discretionary, not
compulsory upon the court: see Belcher et al v. Smith, 2 Moo. & S. 184.

(/) The dispensing with formal pleadings will be a saving of costs to the par-

ties, besides being one mode of avoiding the risk of defective pleading. In a case

such as intended by this section, in which both parties are agreed as " to the
question or questions to be decided," there cannot be any necessity for formal
pleadings. The design of formal pleadings is to" accomplish what the parties here
do by consent, viz., develope the subject of decision by the production of an issue

or issues.

(ff) The form of issue given in the schedule is an exact copy of that in the
English section. It is not unlike that made use of in interpleader cases. One
party affirms and the other denies, and it is for the jury to decide between them.
Between tlie proceedings to be had pursuant to this section and those neces-

sary in interpleader cases there is a very strong resemblance : see Con. Stat. U.
C. cap. SO, winch is a transcript of Eng. Stat. 1 tfe 2 Wm. IV. cap. 58. In some
respects tlie decisions under the interpleader practice will be in point under this

new practice. In framing the special case the parties should be careful to state

facts as contradistinguished from mere evidence: Palmer \, Johnson, 2 Wils. 163.

(7i) All issues of fact in any civil action, when brought in either of the superior
courts of common law or in any of the county courts in Ontario, and every as-

sessment or enquiry of damages in every such action, may, and in tlie absence of
notice to that effect shall be heard, tried and assessed by a judge of the said courts
without the intervention of a jury. The notice requiring trial, assessment or en-

quiry by a jury may be given to the court and to the opposite party by an}^ of
the parties to the suit. The party requiring the jury must file the notice with
his last pleading and serve the notice. The parties present at the trial may con-
sent to the notice being waived. When the consent is endorsed on the record,
the judge is required to proceed to the trial of tiie issues or assessment of the
damages without the intervention of a jury. The judge, however, may in his
discretion direct that under any circumstances the action shall be tried or dam-
ages assessed by a jury.
The notice requiring a jury may be in this form:—"The plaintiff, (or one or

more of the plaintiffs,) or the defendant, (or one or more of the defendants, as the
case may be,) requires that the issues in this cause be tried (or the damages as-

sessed) by a jury." A coiw of the notice must be attached to the record: Stat,

Ont. 32 Vic. c. 6, s. 18.
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1<J»1. (/) The parties may, if they think fit, enter into an And may
• •• ^TN 1 • 1 1111 1 T 1 • 1 "1 enter into

agreement in writing, (k) wnicn shall be enibodied in the said iigreement

or any subsequent order, (i?) that upon the finding of the Jury noyornot,

in the afiSrmative or negative of such issue or issues, a sum of the result.

money to be fixed by the parties, (m) or to be ascertained by

the Jury upon the issue or issues and evidence submitted to

them, (7i) shall be paid by one of such parties to the other of

them, either with or without the costs of the action (c-)

19 Vic. c. 43, s. 78.

t5fi. (p) Upon the finding of the Jury (j) upon any judgment

such issue, judgment may be entered for the sum agreed or teredand

ascertained as aforesaid, with or without costs, (as (he case
'^^'^^^ "^"^

{j) Taken from En<T. Stat. 15 <fe 16 Yic. cap. T6, s. 43. This section appears
to apply only to actions wliere the chiiin is for debt or damages, i. e. some claim

for which compensation in money is demanded.

{k) This provision is by no means compulsory. It is optional for either party
to dissent.

(I) Not necessary, it seems, to embody the ac^recment in the issue or Nisi Prius
record. Though it is usual in feigned issues, nominally, at all events, for the par-

ties to fix some sum of money, which is made to depend upon the finding of the
jury for one party or the other, these feigned issues alleging a pretended wager
are still legal : see Luard et al v. Butcher et al, 2 C. B. 858.

(»i) To be fixed by the parties, etc. The principle of this provision is not new.
It is tlie same that allows parties in an agreement to fix a certain sum to be paid
by (^e party to the other as "liquidated damages and not as a penalty," upon
default made in the doing of something stipulated to be done, tfcc.

{n) The venue in this event would be tarn iriandum quam inquirendum.

(o) Either with or without co.tta of the action. This expression must mean that

the agreement to be entered into between the parties may, as regards the costs

of the action, stipulate either that they shall or shall not follow tiic result of

the trial. In case no agreement be entered into as to the costs, the\' will follow

the event: section \:^(i. In a special case stated under the Eng. C. L. V. Act,

1852, section 46, (s. 154 of ours,) the plaintiff claiming two sets of fixtures, the
court gave judgment in his favour for the one and for the defendant as to the
other, and no agreement having been made between the parties as to costs, ruled
that the plaintiff was entitled to the general costs of tlie i)roceedings, and the
defendant to wliatever costs he could satisfy the master Imd been incurreil solely

in respect of that part of the case in which he succeeded. The defendant subse-

quentl}' brought error on the judgment, but so far from succeeding the court of
error reverseil that portion of the judgment which was in his favor and gave
juilgment for the plaintiff for the whole, but with no direction as to tlie costs

wliich the court below had directed to l)e taxed to the defendant, and htld that
the court below had no power after tlie partial reversal of their judgment to order
those costs to be taxed to the defendant: Elliott v. Bithop, 10 Ex. 622.

(;)) Taken from Eng. Stat. 15*16 Vic. cap. 76. 3. 44.

((/) See note h to section 150.
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issued. &c., may he,') and execution may issue upon such judgment forth-

finding.'*^ -with, (?•) unless otherwise agreed, (s) or unless the Court or

a Judge otherwise orders for the purpose of giving either

party an opportunity for moving to set aside the verdict or

for a new trial, (i) 19 Vic. c. 43, s. 79.

Proceedin's
^5^« (") ^he proceedings upon any such issue (y) may

may be re- be recorded at the instance of either party; (lo') and the
corded, &c. r j 7 \ y

judgment, whether actually recorded or not, shall have the

Effect of same efifect as any other judgment in a contested action, (x)
Judgment, in ir' 4Q oA19 Vic. c. 43, s. 80.

a ^ree^ii "u^a 134. (y) The parties may, (z) after writ issued and be-

(>•) The form of execution need not, it is apprehended, vary from forms in

common use. As to executions generally, see sections 2S8, 239.

(«) As to when parties can be said to have agreed, see note b to section 150.

{t) One object that a judge might have in refusing to allow execution forth-

with, would be " to allow either party an opportunity for moving to set aside the

verdict or for a new trial." If the cause were tried out of term, then the motion
for a new triiil or to set aside the verdict would require to be within the first four

days of the term following such trial: R. G. pr. 40. The courts have refused to

allow the motion after the expiration of the four days : see Orser v. Stickler,

Tay. U. C. R. 42. The new rule is most express to the same effect
—

" No mo-
tion for a new trial, etc., shall be allowed, after the expiration, (fee. :" R. G. pr. 40.

The analogy between proceedings here mentioned and an arbitration fails, be-

cause an arbitrator has no power to order a verdict to be entered up unless

expressly authorized. In ordinary cases a provision is made that the arbitrator

shall be at liberty to enter a verdict, and that no error shall be brought. If the

clause be omitted in the submission, it will be presumed that the parties did not
intend to give that authority to the arbitrator nor any power beyond that of pro-

ceeding by attachment for non-performance of the award : Hutchinson v. Black-

well, 8 Bing. 333, J9er Tindal, C. J.

(m) Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 45.

{v) Our Interpleader Act enacts that all rules, matters, orders, and decisions to

be made and done in pursuance of this act, except only the affidavits to be filed,

may, together with the declaration in the cause (if any), be entered of record,

<fec., with a note in the margin expressing the true date of entry : Con. Stat. U.

C. c. 30, s. 14.

(w) Where a judgment on an interpleader issue was entered up in the ordinary

manner instead of having been recorded as the act directs, such judgment was set

aside : see Dickinson v. Eyre, V DowL P. C. 721.

(x) Same effect as any other judgment, <fec. Qu. Would an appeal from such a

judgment lie to the court of error and appeal : see Snook v. Maltoch, 5 A. & E.

239; King v. Simmonds et al, 1 Q. B. 298; Thorpe v. Flowden, 2 Ex. 387 ;
Wilson

V. Kerr et al, 18 U. C. Q. B. 470.

(y) Taken from Eng. Stat. 15 <fe 16 Vic, cap. 76, s. 46.

(z) May.—l^ot imperative: Con. Stat, U. C. c. 2, s. 18; sub-s. 2.
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fore judgment, (a) by consent and by order of a Judge, (6) ^^^{'1'*'.'^'*'**'

without any pleadings, (c) state any question or ques- pleadings.

tions of law (</) in a special case for the opinion of the

(a) See note a to section 150,

(6) No special case could, under the old practice, be set down without leave:

The Kennet and Avon Navigation Co. v. G. W. Railway Co. 2D. <fe L. 115.

(c) It is clear that this section only enables the parties to state a question

without pleadings which they might have raised with pleadings, but does not

entitle them to ask a question on speculation : Lord Wellesley v. Withers. 4 El.

«fe B. 759, per Parke, B. The court, it seems, may refuse to answer a question

stated for tlicir opinion unless it relate to something for which an action will

lie: lb. There would be no object in requiring the case to be stated "after

writ," unless the section were limited to a question to whicli a writ might apply:
lb. per Oresswell, J. Where under the old practice a judge at nisi prius refused

to tr}^ a wager case on an appeal to the full court against his decision, it was
supported: Ilenkin v. Guerss, 12 East. 247. liOrd Ellenborough remarked that

although there was nothing immoral in tlie subject of the wager, yet he considered

the proceeding as an extremely impudent attempt to compel the court to give an
opinion upon an abstract question of law, not arising out of pre-existing circum-

stances in which the parties had an interest: lb. 248; see also Doe d. Duntze

V. Duntze, 6 C. B. 100. Where it is intended to take the opinion of a court upon
points of law it would appear to be necessary for the parties to admit all facts

necessary to raise these points. The courts have refused to hear special cases

framed under Eng. Stat. 3 <fe 4 Wm. IV. cap. 42, s. 25, where it was expressed

therein that the court should draw all necessary inferences as might be done by
a jury, with liberty to either party to turn the special case into a special verdict:

see Engstrom v. Brightman, 5 C. B. 419; Cocks v. Furdag, 6 C. B. 69. If the

parties desire to escape the costs of a trial of is-sues upon pleadings, their proper
course is to state a case under section 150 of this act. An amendment of tlie case

stated may be allowed when necessary : see Lord Wellesley v. Withers, 4 El. «fe

B?7C0,j9£r Jervis, C. J.

{d) Questions of fact may without pleadings be stated in the form of a special

case under section 150. Questions submitted to the court under the section here

annotated must be of law unmixed with fact. If matters of fact necessarily enter

into the consideration of the questions, the court may order a trial of tliem : see

Aldridge v. The G. If. Railway Co. 1 Dowl. N. S. 247; also see Brockhank v.

Anderson et al, 13 L. J. C. V. 102. In one case the court decided questions of

fact "without tliereby intending to create a precedent:" Price rt al v. Quarrell

et al, 12 A. (fe E. 788, per Denman, C. J. In auotlier case tlie court granted a rule

nisi for defendant to admit certain facts necessary to raise tlie questions stated in

a special case: Buckle v. Hollis, 2 Chit. 11. 398. The court will not go behind a

special case in order to inquire what took place before tlie case was signed: see

rikev. Carter, 3 Bing. 87. Wliere therefore in a special case after trial under the

old practice, judgment was given for the defendant on a supposed state of facts

collected by tlie court from a document appended to the case, but in truth the

reverse of the real facts, tiie court refused to stay proceedings or reconsider the

case without defendant's consent. They persisted in tlie refusal, notwithstanding

it was made to apjuar that a statement of the real facts was contained in the case,

when agreed on by the defendant's junior counsel and engrossed and signed by
the plaintiff's leading counsel, but afterwards struck out by the i)laintiff's counsel

becau.se not enumerated in a collection of facts agreed on at the trial of the cause

with a view to the special case: lb. 85. Unless exjiressly authorised by the par-

ties, the court will not infer the existence of material facta not stated from other
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Court, (c) 19 Vic. c. 43, s. 81.

And may ld»>. (/) The parties may, if they think fit, enter into

^rMuVm^ an agreement in writing, (g) which shall be embodied in the

money ac- aforcsaid or any subsequent order, that upon the judgment of

the decision the Court being given in the affirmative or negative of the
upon such

. . .

case, &o. question or questions of law raised by such special case, a

sum of money {h) fixed by the parties, (i) or to be ascer-

tained by the Court, or in such manner as the Court may

facts stated ia the special case: Doe d. Taylor et al v. Crisp, 8 A. (fe E. 797. If

an award be part of the case the court will not, it seems, allow facts to be argued
which are not stated on the face of tlie award : Tayler v. Marling et al, 4 Jur.

1161. And the court will not in general allow the case to be amended unless

iipon consent of parties : see The Mersey Dock and Harbour Commissioners v. Jones,

29 L. J. C. P. 2.39 ; Notman et al v. The Anchor Assurance Co. 6 C. B. N.S. 536

;

Ganthomi v. Witten, 17 L. T. N. S. 117; see however Carpenter v. Parker, 3 C.

B. N.S. 206.

(e) The case should, it is apprehended, be signed ; especially as it may be stated

immediately "after writ" and when there are no pleadings in the cause. Upon
the authority of Price et al v. Quarrell et al, 6 Jur. 604, s. c. 11 L.J. Q.B. 84, it is laid

down in Chit. Arch. 12 Edn. 4.53, that " it is not absolutely necessary that the case

should be signed by counsel ; but that anything which shows consent to a case

as stated is sufficient." The authority cited does not fully bear out the dictum
In the Jurist Lord Denman is reported as having said " The practice is that any-

thing which shows consent to a case, tfec." but in the Lnw Journal his words are

very differently reported: "I am informed that according to the practice any-
thing which evinces the consent of counsel to the case is sufficient," Ac. The sig-

nature of phxintiff in person, who intended to argue his own case, though he had
a counsel retained, has been held sufScient: JJdney v. The East India Co. 13 C. B.

742. The Common Pleas in one case refused to receive a special case from otian-

cery without the signature of counsel, tliough signed by the master in chancery,

who settled the case: Roy v. Champneys, 3 Dowl. P. C. 105. A verdict was taken

by plaintiff subject to a special case to be prepared by a barrister. The case was
accordingly prepared, but defendant refused to procure the signature of his coun-

sel thereto. A rule was thereupon issued that unless defendant within a week
caused the case to be settled and signed by counsel, the »os/ea should be delivered

to plaintiff: Doe d. Phillips v. Rollings, 2 C. B. 842; also see Jackson et al v.

Hall, 8 Taunt. 421. Under somewhat similar circumstances the court allowed a

case to be set down without the signature of defendant's counsel : Price et al v.

Quarrell et al, 6 Jur. 604, s. c. 11 L. J. Q. B. 84. See a case set out at length in

Lord Wetlesley y. Withers, 4 El. & B. 750.

(/) Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 47.

(g) Form of agreement see Chit. F. 10 Edn. 468.

(A) The judgment contemplated by this section appears to have reference to

money demands or demands for which satisfaction in money ie sought, and not
to actions for the recovery of property, real or personal. Only actions which
operate in personam are embraced; actions in rem and proceedings auxilliary

thereto are not contemplated. If the enactment had gone farther it would be in

accordance witli the report of the commissioners, who recommended that the

judgment should " be moulded to meet the circumstances of each particular case ":

see first report, section 22.

(i) See note m to section 151.
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direct, shall be paid by one of such parties to the other of

them, either with or without costs of the action, (_;') and the

judgment of the Court may be entered for any sum so fixed

or ascertained, (/o) with or without costs, (a* the case may

he,) and execution may issue upon such judgment forth-

with, (/) unless otherwise agreed or unless stayed by proceed-

ings in error or appeal, (m) 19 Vic. c. 43, s. 82.

t5G, 00 In case no agreement be entered into as to Costs when

the costs of any such action, (o) the costs shall follow the agreement

event, (j^) ^^^ ^^ recovered by the successful party, (q)
°' "^^ '^"^

19 Vic. c. 43, s. 83.

(j) If there be no directions as to costs they may abide the event of the suit:

section 156.

(k) Judgment may be entered and execution issued from tlie office in which
first process was sued out : section 246.

(/) As to the issue of execution, see section 238 ct seq.

(m) Unless starjed by proceedings in error or appeal. The implication is that
proceedings in error or appeal may be had upon a special case submitted to and
adjudicated upon by the courts under this section, and that when such proceed-
in<x3 are liad execution shall be stayed in the court below. Tlie words u.sed

are " error or appeal." " Error," strictly speaking, relates to matters of fact as
well as law. Error may be brought on a single point in a case leaving tlie re-

mainder of the case in the court below. But an appeal intends the removal of all

proceedings from one court of inferior jurisdiction to anoliicr of appellate and
superior jurisdiction. No writ of error lies to an}' other than a court of record.
Tliere may be an appeal from any inferior court, thougli not of record. Thus
we speak of an appeal from a magistrate to the quarter sessions. Error besides
only lies to impeach a judgment in its nature a record of tlie lower court. The
error to be brought under tiiis section must be upon a matter of law, but no ex-

press provision is made for entering the proceedings of record. "Witli respect to
matters of fact there is such a provision : section 153. The enactment of tlie pro-
vision in the one case and the omission of it in the other leaves the intention of
the legislature ambiguous: see I'horpe v. Flowden, 2 Ex. .387; Hughes et at v.

Lumlei/ el al, 4 El. & B. 858.

(;i) Taken from Eng. Stat. 15 (t 16 Vic. cap. 16, s. 48.

(o) Such action, i. e. the action first mentioned in section 150 of this act. " In
case tiie parties to an action," dtc. This provision is enacted with especial refer-

ence to cases upon questions of fact under section 150, and the agreement to be
entered into in respect thereof under section 151. As also to cases upon ques-
tions of law under section 154, and the agreement to be entered into in res'iect

thereof under section 155.

(;)) Where under the old practice the parties agreed to state a special case
but made no provision for costs, and though the case was drafted it was never in
fact agreed upon, the costs of such abortive case were held not to be costs in the
cause: Fvleg v. Botficld, 16 M. <k W. 65.

{(]) Successful pari;/. Wlio is the "successful party" within the meaning of
this section when both parlies succeed—plaintiff as to part and defendant as to
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After issue

joined, the
parties may
agree upon
a special

case for the
opinion of
the Court.

1^7- (^) After issue joined (s) in any action or informa-

tion, (<) the parties may, by consent and by order of a Judge

of the Court in which the action is depending, Qu) state the

facts of the case, in the form of a special case, for the opinion

of the Court, (v) and agree (w) that a judgment shall be

entered for the Plaintiff by confession, or for the Defendant

of Nolle Prosequi, immediately after the decision of the case,

or otherwise, as the Court may think fit, and judgment shall

be entered accordingly, (x) 7 Wm. IV. c. 3, s. 17.

PROVISIONS FOR THE MORE EXPEDITIOUS DETERMINATION OF
MATTERS OF MERE ACCOUNT, (y)

part ? Certainly the party who succeeds upon the real and substantial issue that

involves the cause of action. If there be several issues, some decided for plaintiff

and some for defendant, and those for plaintiff entitle him to recover his debt,

damages, or property, or any part thereof, he will be entitled to the general costs

of the cause. So, vice versa, if the issues found for defendant go the whole cause

of action: see section 110 of this act. In a special case stated under the prece-

ding section plaintiff claimed certain fixtures being trade fixtures and tenant's

fixtures. As to the former he succeeded, but as to the latter he failed. No pro-

vision was made for costs. IJeld that plaintiff was entitled to the general costs

of the cause, and defendant to the costs of the part found for him, which in truth

were nothing: Elliott v. Bishop, 10 Ex. 522.

(r) Taken from our old statute 7 Wm. IV. cap. 3, s. 17. The origin of which
was Eng. Stat. 3 <fe 4 Wm. IV. cap. 42, s. 25.

(s) After issue johied, ifec. The preceding sections, 150 and 154, when appli-

cable, enable the parties to state the special case after " writ issued."

{i) Includes actions for tort as well as^ on contract, and, not only bo, but
embraces informations as well as actions.

(m) Qu. May not the order be made by any judge in chambers, though not of

the court in which the action is pending : Con. Stat. U. C. c. 10, s. 9.

[v) The form may be that in form (A.) No. 8, mutatis mutandis.

{w) Agree. See note b to section 150. It is not stated here that the agree-

ment should be in writing, but it is presumed that a written agreement is

intended.

(x) In other words, the agreement as to the form of the judgment shall be
carried out.

(,v) The Common Law Commissioners, in their report, observed that there was
a large class of cases in which the intervention of a jury was positively mischie-

vous, from their inability to deal with such cases. Of this class of cases matters
of " mere account" form a very great portion. The inability of juries to deal
with claims of this nature has in modern times manifested itself in a manner
most convincing by the frequent verdicts taken subject to references to arbitra-

tion. This appears to have been the natural and most convenient channel
through which to conduct such cases to judgment. The legislature, acting upon
the principle that each court should have complete jurisdiction in matters of
which it has cognizance, has in the enactments following widened the channel
and thus adapted the machinery of the common law courts to the wants of
suitors.
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158. (2) If at any time after the writ has issued, (a) it The Court

be, upon the application of either party, (h) made to appear theappii'oa-

to the satisfaction of the Court or a Judge, (c) that the mat- either party,

ters in dispute consist wholly or in part of matters of mere tiie^wiioipor

account, (</) which cannot conveniently be tried in the ordi- ^">' i''""*^ t<^

(z) Taken from En<r. Stat. 17 & 18 A^ic. cap. 125, s. 3. Fouiuled upon the
secoud report of the Common Law Commissioners, section 2.

(a) The section only applies to cases where'an action or suit has been com-
menced by writ : Bradford v. Muuhtf/ham, 3 F. <fc F. 88.

(h) The application of course must be by affidavit. As either party may apply,
and as the application if successful may materially affect the rights of the ojipo-

sitc part}^, the party to be affected sliould liave notice of the proceedings before
order made. A summons or rule to show cause is necessary.

(c) The Eng. C. L. P. Act e.vtcnds to courts of equity : In re Aitkeuft, 6 W. R. 145.

((/) That the matters in dixpnfe corixlst wfiolfi/ or in part of mere matters of account.

These words are susceptible of two modes of interpretation— 1. Either " that

wliere the matters in dis[)ute consist wholly of matters of account, the ivhole may
be referred, and that wliere it consists in part of matters of mere account, such
part oul}- may be referred ;" or, 2. " That where the nvitter in dispute consists

wholly or in part of matters of mere account, the reference may be either of the
whole matter in dispute or part only, as the court or judge may tliink fit." The
latter ai)pears to be the true construction. The matter to be decided or referred

is the mutter in dispute and not the matter of mere account, of which the matter in

dispute may consist: Broioiie ct al v. JEnierson, 17 C. B. 3fil. Wiiere therefore the
claim in a cause consisted of a long account for goods sold, money paid, <fec., and
the defenchvnt had a similar set-off, the court ordered the wkde cause to be
referred, although some of the items on each side were disputed between the
parties, and so were not mere matters of account but of liability: Ih.; see also

Recce v. Chaffers, 11 W. It. 307. When a case consists of simple items of account
to be proved, and the question in dispute is only the amount, it is proper that
there should be a reference under this section: Anqcil v. Fi/(/aut, 5 L. T. X. .S.

322; Fellv. Addison, 2 F. & F. 291; Goodrcd v. Seah, 2 F. A'F. 332; Bigyihuj
Y. Borthwick, 10 C. B. N. S. 61 ; C'redin v. Crcdin, 3 Ir. Jur. N. S. 252. Tiie

case does not cease to be a matter of account because one party seeks to im-
pugn the correctness of the account on the ground of fraud : InsnU el ux. v.

Jfoojen, 3 C. B. N. S. 359; linhof et al v. Sutton, L. R. 2 C. P. 406. An action

by an engineer for jirofessional services, depending partly on his right to com-
mission and partly on the propriety of charges for work done, was referred
under this section: Mnrrii/ v. The Sand<'.rlan'l Dock (Jo. 1 F. «fc F. 179. In such
a case a cross claim for security may also be referred: Jones v. Brinniont, 1 F. ife

F. 336. Where the question was the right to dismiss a servant and not nierely

the amount to be paid for wages, there should be no reference: Sntith v. Alien,

8 F. ct F. 156; see further .VcJjonncll v. Jameson, 2 Ir. Jur. X.S. loo
; Priory.

Ferrtj, 2 Ir. Jur. N.S. 422. It is not ecerii ewe involving in part matters of mere
account that ought to be referred under this section. The rule is well laid down
in the case of The Taff' Vale liailway Co. v. M'ixon ct al, 1 II. .,. ('as. Ill, and was
probably the origin of tiie section under consideration. The coui't refused to
refer an action against the drawer of a bill of exchange as a matter <^f mere
account: PeUattx. Markwich, 3 C. B. N.S. 760. If it appears to the court that
defendant intends to set up defences wholly independent of mere matters of
account, which defences should be disposed of by a jurv, no reference will be

1-1
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anArbitra- narv wav, (e) the Court or Judo;e may, upon such applica-
tor, Officer, •' ^' y ^ ,.i/>i.? 1 .

or County tioQ, if they or he thiuk nt, decide such matter in a summary

manner, (/) or order ((/) such matter, either wholly or in

part, to be referred to an Arbitrator appointed by the par-

ties, (h) or, in cases in the Superior Courts, to an officer of

the Court, (^) or in country causes, in the Superior Courts, (j)

made under this section : Evans v. Jackson et al, 3 U. C. L. J. 88. If the matter

in dispute does not consist of matters of mere account within the section, and an
order be made for a reference, the remedy is by application to the court or the

judge to have the order set aside: Cummins y. Birkett, 3 II. & N. 156. Unless

the party complaining- has by his conduct waived his right to move against the

order: Barton v. Hubertus, 16 U. C. C. P. 440; Newman v. The Niac/ara District

Miitual Fire Insur. Co. 25 U. C. Q.B. 435; Pdnglandy. Lowndes, 10 Jur. N. S. 850;

Davies et al v. Price, 11 L. T. N.S. 203. When once an order has been made under
this section the referee is bound to decide the case as an arbitrator, according to

all the ordinary modes: Insull et tix. v. Moojen, 3 C. B. N.S. 359. In cases where
the amount of damages sought to be recovered is " substantially a matter of cal-

culation" there is an entirely different mode of procedure: see section 161 of this

act. As to the duty of an attorney to avail himself of the provisions of this sec-

tion when applicable : see Chapman v. Van Toll, 8 El. &, B. 396.

(e) This section is made to include cases "which cannot be conveniently tried in

the ordinarj' way" : see Pellatt v. Markwell, 6 W. R. 254. No new right is given,

but a new mode of procedure is enacted for the more convenient trial of such

cases. It is for the court or a judge to decide upon the convenience or inconve-

uience of the "ordinary way" of trial; the decision when made being compul-

sory upon the parties. The .section cannot be held to apply to a case carried

down to trial in the " ordinary way." Section 160 gives power to deal with such

a case, and though the words of the section under consideration are not restrictive

as to the time of application, yet if it could be made to a judge in chambers after

the cause is entered for trial, it might lead to great confusion in practice. Taking
therefore the two sections together, the most reasonable construction to put upon
them is that the legislature intended that the judge having possession of the

record at nisi prius should be Me judge to deal with it: see iShasY. O'Neil, 2 U. C.

L. J. 229.

(/) If the court or a judge undertake the burden of deciding the case in a

"summary manner," the ordinary affidavit will not be sufficient. All the facts

necessary to be known to a just decision must be laid before the court.

(g) The order should not embrace " all matters in difference:" Kendil et al v.

Meirett, 18 C. B. 173.

(A) An arbitrator so appointed should it is apprehended govern himself by the

practice relating to arbitrations and the proceedings upon such reference should

be conformable to the established practice in such cases: section 163. Plaintiff,

who brought an action against defendant for the amount of a bill of costs in chan-

cery and who had signed judgment by default, applied for a reference to the mas-
ter; but upon request of defendant's counsel the reference was made under this

section to an arbitrator skilled in chancery costs: DuggaiiY. Bright, 2 U. C.

L. J. 211.

(i) All officer of the court, if appointed, must of necessity have all the powers of

an arbitrator as regards the attendance of witnesses, production of evidence, <fec.

{j) Causes in which the venue is laid in the county of York are town causes.

All others are country causes : see section 226.
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to the Judge of any County Court, (/c) upon sucli terms as

to costs and otherwise as such Court or Judge thinks reason-

able ;
(I) and the decision or order of sucli Court or Judge, Enforcing

•^ ^ ^
_

^ ' such order

or the award or certificate of such referee, may be enforced or decision
' '' under it.

by the same process as the finding of a Jury upon the matter

(A) Judge of any county court. The exact import of these words, when the

venue is laid in one county and a reference is sought to the judge of a different

county has been under consideration. In an action in which the venue was laid

in tlie county of A, application was made by plaintiff for a reference to the judge
of B, in which count}^ the principal witnesses of plaintiff were resident, but held,

per Burns, J. that a reference could not be made to any other judge than the one
in whose county the venue was laid, unless by consent of parties: Cottony.
McKenzie, 2 U. C. L. J. 214; see also McEdward v. McEdward, 3 U. C. L. J. 75.

It. is presumed that upon a reference to a judge of a county court under this

section, he would be empowered of himself to decide all matters both of law and
of fact that might arise out of the case before him. In a reference of a building
contract, it was held that the referee might, without the consent of parties, send
a surveyor to view the work, in order to inform his mind as to the work done,

<tc., but not to the exclusion of the witnesses of the iDarties: Gray v. Wilson,

L. R. 1 C. P. 50. The judge to whom the reference is made is bound to act on
the reference: Cummins v. Birkett, 3 H. <fe N. 156 ; Insult ei ux. y. Moojen, 3 C. B.

N. S. 3G1; Clark v. Ware, 11 L. T. N. S. 144. In references under' this clause

the position of the referee and of the court appears to be the same as in case of

reference by consent : see Hogge v. Burgess, 3 H. tfe N". 293 ; Ilodgkinson v. Fernie
et at, 3 C.B. N.S. 189; Baguelly v. Marthwick, 4 L.T. KS. 245; Gibbon v. Parker,
5 L. T. Njt584.

(?) An 'order made under this section, but silent as to costs, does not confer
upon the arbitrator any power to deal with the costs: Bell v. Postlethwaite, 33 L.

6 Eq. 131. If the pmies mean to give such power they should provide for

it in the order: see Leggo v. Young et al, 16 C. B. 635, per Maule, J. As to the
form of order now used in England as regards costs, see 16 C. B. 635, note.
"Where under this section a " cause " was referred but no provision for costs
made in the order, and it was awarded " that the defendant should pay to the
plaintiff £159 Qs. 9d. in full of all demands in the above-mentioned "action."

Held that the master could not upon the award tax to plaintiff either the costs
of the cause or of the reference, in addition to the sum specifically mentioned
in tlie award: lb. It was also held that a letter written to the plaintiff by
the umpire who made the award (in which letter he expressed an opinion that
the costs of the action and of the reference should be paid by defendants, and
that he would have so ordered, but that he could not do so, inasmuch as the order
was silent as to costs,) could not be referi-ed to as part of the award so as to give
plaintiff aright to the costs: lb. Although the rule or order be silent as to

costs, the court or judge has still power to reform the rule or order by inserting /

a clause providing for the costs nunc pro tunc, and then the costs will folio i\'

I

according to the just and ordinary course of law : Bell v. Postlethwaite, 33 L. <k 1

E. 181. Where plaintiff having obtained an order for a reference to the master
under Eng. C. L. P. Act, 1854, s. 3, and the master declined it, and plaintiff there-
upon obtained an order to rescind the former order and proceed to trial, /(fW that
he was not entitled to costs in these proceedings as costs in the cause : Gribble v.

Buchanan, 18 C. B. 091. "Where by the terms of an order granted under the
6ecti(jin, the costs of the reference are directed to abide the event, and the event
is partly in favor of plaintiff and partly in favor of defendant, no costs are pa3-a-
ble on either side: lb. Though the reference be to a county judge, the costs



212 THE COMMON LAW PROCEDURE ACT. [S. 159.

referred, {m) 19 Vic. c. 43, s. 84; 19 Vic. c. 90, s. 10.

See 8 Vic. c. 13, s. 47.

Anyinoi- 1q3^- (») If it appear to the Court or Judge that the

ti^mofia^r allowance or disallowance of any particular item or items (o)

decided by ^'^ ^uch account (p) depends upon a question of law fit to be

before the ref-ree are not for that reason to be taxed on the county court scale :

Edwards ^.Edwards, 5 C. B. N. S. 536 ; see also Wheatcroft v. Foster, 27 L. J.

Q. B. 277. But where the amount of the award is within the pecuniary jurisdic-

tion of an inferior court, in the absence of a certificate for full costs inferior court

costs only can be taxed: see Smith v. Edge, 2 H. & C. 659 ; CoweU v. The Amman
Onllkry Co. 6 B. (fe S. 333; Robertson v. Sterne, 13 C. B. N. S. 248; JiJoore v.

Watson, 2 L. R. C. P. 314.

(!«) The decision may be enforced by the same process as the finding of a jury

upon the matter referred, aud this appears to exclude the idea that it can be en-

forced in a summary or other than the ordinary mode : see Talboty. Fisher, 2 C. B.

N. S. 471. A letter from the arbitrator contemporaneous with the award is no

part of his decision or award : Ilolgate el al v. Kdliek, 7 H. tfe N. 418. Judgment

must be signed before the issue of a fi. fa. to enforce the award : Kendil et al v. Mer-

ro!t, 4 W."R. 594. A case, though referred under this section, remains under the

control of the court: Edxvards y. Edioards, 5 C. B. N. S. 536; and therefore

amendments may be made : Gibbs v. Knightly, 2 H. tfe N. 34 ; Thompseti et ux. v.

Bmnjer, 9 G. B. N.S. 284 ; and a court of equity may entertain a bill for discovery

in aid of an arbitration had under this section: British Empire Shipping Co. v.

Somes. 29 L. T. Rep. 178.

(«) Taken from Eng. Stat. 17 & 18 Vic. cap. 125, s. 4.

(o) It will be observed that this section supports the law as explained in note

d to the preceding section, and in which a distinction was made between the

matters in dispute and mere matters of account, of which the matters in dispute

may in whole or in part consist, If the liability to pay the items or an item of

the plaintiff's claim be brought in question, it is manifest that the items so dis-

puted are no longer " mere matters of account." The liabilitij to pay the items

is one thing, the liability admitted or proved, the amount of the liability, is ano-

ther. The decision of the " matters in dispute " must of necessity involve both

tlie one and the other. It has been held that " the matters in dispute, whether

consisting wholly or in part of mere matters of account," should be referred

:

see note d to section 158. This involves the allowance or disallowance of parti-

cular items, which will depend upon the adjudication of certain questions either

of fact or of law. The proper and most convenient modes of deciding such

questions when raised as independent issues, are (according to the nature of the

case) by the court or a jury. To facilitate these modes of decision the above

section has been framed. It is easy to conceive cases in which the allowance

or disallowance of particular items may depend upon the solution of questions

either of fact or of law. Suppose, for example, that plaintiff claims interest upon
his account from a certain fixed period. Defendant may insist as to the interest

that the same has been paid, which wdll raise an issue in fact. Or he may insist

that plaintiff has no right to charge interest, which will give rise to an issue in

law : see Mowatt v. Lord Londesborough, 3 El. & B. 307, 4 El. & B. 1. This and

many other examples, such as the operation of the Statutes of Limitation, Ac,
will occur to the mind. To these and the like cases when made " to appear to

the Court or a Judge," the section applies.

(jo) Such account, i. e. the matters in dispute mentioned in the preceding sec-

W
",.*'*



-S. 160.] REFERRING LONG ACCOUNTS. 21^.

decided bv the Court, or upou a question of fact fit to be the Court,
''

^ T , ,. or one of

decided by a Jury, such Court or Judge may direct a ca.se to fact by a1-1N111' J'-Ty upon a

be stated or an issue or ig-mes to be tried; {q) and the cleci- sicciaicase

sion cf the Court upon such case, and the finding of the Jury

upon such issue or issues, shall be taken and acted upon by

the Arbitrator as conclusive, (r) 19 Yic, c. 43, s. 85; 19

Vic. c. 90, s. 11.

ISO. (s) In all actions involving the investigation of long inactions

account.s (/) on either side, (?;) the Judge (v) may at and i"ng^'"°

tion, wliich may "consist wholly or in part of mere matters of account." Tliis

and the preceding section must be tnken together.

((/) This is in aid of the reference, and, though a recent provision, is seldom

found necessary in practice.

(r) The powers of an arbitrator depend almost wholly upon the submission,

reference, or other authority under which he is entitled to act. He is, as a

"•eneral rule, the iinal judge both of law and fact. In respect to a reference made
at the trial he usuallj- stands in place of the jury, and his award is looked upon
as their verdict. At times he is clothed with manj' of the powers of a judge at

ISisi Prius. Occasionally some of the functions of the court in batic devolve upon

him. But where under this section the court decides a question of law or a jury

finds a fact, he is no longer the judge of the law or fact, but must accept the

decision of the court or finding of the jury as binding for the purposes of the

reference.

(s) Partly founded on Eng. Stat. 17 <fe 1 S A^ic. ch. 125, s. 6 ; but in efl'ect an exten-

sion of the principles involved in section 158 of this act. That section empowers
the court or a judge when satisfactorily shown that the matters in dispute con-

sist wholly or in part of mere matters of account to dispense with trial by jury,

but does not apply to causes actuallj' carried down for trial : Ji"hsonv. Lees, H.
& N. 258. This section begins wdiere the latter ends, and enables the presiding

judge at Nisi Prius in his discretion to direct references in whole or in part of

actions " involving the investigation of long accounts."

(<) The words " involving the investigation of lo?)ff accounts," &c., are if pos-

sible more general than those of section 158, which are " matters in dispute

consisting wholly or in part of mere matters of account." Whether any weight is

to be attached to the word " long" in the one case in contradistinction to " mere"
in the other, is doubtful ; for the latter section has been held to authorize a refe-

rence not only of matters of mere account but of tlie maiters hi dix/mfe either in

whole or in part, and which may in whole or in part consist of matters of

account: section 161. It is for the presiding judge to determine whctlier the

case will involve the investigation of " long accounts" within the meaning of the

statute. As to what is a long account—whether one of fifty items, or twenty, or

ten, or five— the judge must determine, subject to have his order reviewed by
the court in banc in those cases only in which it can be said that he plainly did

not exercise any discretion, but applied the clause in a case which he could not

possibly imagine came within it : iWll.i v. Gzovski el at, 1-4 U. C. Q, B. 553.

(") i. e. Either oi demand hy plaintifi or o{ set-off hy defendant.

{71) After entry of the record at nisi prius, the judge presiding and be alone is

authorised to refer it.
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Appoint-
ment of

arbitrators

in referred

cases.

As to
motions to

set aside
award.

accounts, duringr the trial (lo) direct a reference of all issues of fact in
Judge may ° ^ '

dirert.arefe- the cause, or of Rucli of the Said issues and of the accounts
rence as to

. ... , .

part and a and matters involved in all or any such issues as he thinks
verdict as to _,,., t e^ i t
other parts, fit, (x) taking the verdict oi the Jury upon any issue or issues
&c., or leave r t i t • t i

ttiewiioieto not so referred, and directing a verdict to be entered gene-

rally, on all or any of the issues, for either party, subject to

such reference, (^) or he may leave all or any issues of fact

to be found by the Jury, referring only the amount of

damages to be ascertained
;
(s) and if the parties agree upon

the arbitrators (not more than three), the names of those

agreed on shall be inserted in the order of reference, (a) but

if the parties cannot agree, the Judge shall name the Arbi-

trator or Arbitrators, and appoint all other terms and condi-

tions of the reference to be inserted in such order, (6) and

the award may be moved against, as in ordinary cases, (c)

within the first four days of the Term next after the making

thereof, (cf) And the Judge directing any reference under

(w) " At and during," which may mean at any time before verdict rendered.

(x) The power is to refer all the issues or such of the issues, together with the
accounts and matters involved in all or any of tiie issues, as the judge may see fit.

{;/) It is intended in one way or the other to dispose of all the issues on the

record : Wells v. Gzowski et al, 14 U. C. Q.B. 553 ; see also Neioman v. The Niagara
Ditt. Mat. Fire Assur. Co. 25 U. C. Q.B. 435. If, in the exercise of a sound discre-

tion, all be referred, then the verdict will be a general one for one or other of the

parties subject to the reference. If j^art only be referred, then as to that part

such will be the verdict. As to the remaining part not referred, the verdict of

the jury is to be a final determination, so far at least as respects the reference,

but without prejudice to the right of either party to move against the verdict

:

Fostea, N. R. Sch. No. 8.

(z) In which case the verdict of the jury will decide the cause of action, and be
in the nature of interlocutory judgment. The cause of action decided the amount
of damages to be recovered in respect thereof to be thereupon found by the

arbitrators.

(a) It is no more necessary now than formerly that the agreement should be
in writing. The consent of counsel acting in court will, it is apprehended, be
conclusive upon the parties. It may afterwards be reduced to writing.

{h) Indorsements would, it is presumed, be a sufficient compliance : see Carter

V. Maiisbridffe, Barnes, 55. The use of the word " insert" negatives the idea of
an oral order of reference : see Anscll v. Evans, V T. R. 1.

(c) See section 165, and notes thereto.

((/) Tlie court unless restricted by this section might entertain the application
after the time limited, but such indulgence will be rarely admitted : see note v to

section 165. The time is "within the first four days of the term next after the
lankiiuj thereof." The time for moving to set aside awards under section 165 is

" within the first six days" next following the publication of the award to the par-
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this section may direct such reference, (if he sees fit to do

so) in like manner as he has power to do under the two last

preceding sections; and every Arbitrator appointed under

this section shall be subject to the provisions of the said sec-

tion, and shall have the powers expressed in the one hundred

and sixty-first section, and be subject to the same regulations

as are mentioned and provided in regard to Arbitrators in

and by the one hundred and sixty-third section of this

Act. (e) 1.9 Vic. c. 43, s. 156; 20 Vic. c. 58, s. 3; 20 Vic.

c. 57, s. 12 ; 8 Vic. c. 13, s. 47.

101. (/) In actions in which it appears to the Court or a How the

-ri^-1 1 CI i'i\ lii amount of
Judge (y) that the amount or damages (/t) sought to be re- fiani:ii;ts

covered by the Plaintiff, (;') is substantially a matter of cal- certaiiHti*'

culation, (/c) it shall not be necessary to assess the damages court is^of

lies." Between these two modes of expression there is a distinction to be observed.

The general rule is, that an award is published and made so soon as the arbi-

trator has made a complete award and is functus officio : Ilenfree v. Bromley,
6 East. 309; Maearthur v. Campbell, 5 B. (fe Ad. 518 ; and that no express notice

of the award to the parties is necessary to impose the duty of obedience: Child y.

Uorden, 2 Bulst. 143 ; Gable v. Moss, 1 Bulst. 44 ; Bell v. Twentyman, 1 Q. B. 766

;

Ilodsdoi V. Uarridge, 2 Wras. Saund. 62 (4) ; Potter v. Newman, 4 Dowl. P. C. 504

;

Brooke v. Mitchell, 6 M. &, W. 473. The words " publication of the award to the

parties," as used in section 165, seem to be taken from Eng. Stat. 9 tfe 10 Wm. IIF.

c. 15 : Watson on Awards, 3rd Edn.* 132 ; and it appears to be considei'ed that

under that statute the time does not begin to run until the party has expressed
notice of the award: note x to section 165. It would seem that under the section

here Annotated knowledge of the award having been made would be sufficient notice,

though there is certainly a conflict of autliority : see Brooke v. Mitchell, 6 M. «fe

W. 473 ; Hemsioorth v. Brian, 7 M. &. G. 1009; Maearthur v. Cam}Ml,'b B. <fe Ad.
518; Musselbrook V. Dunkin, 9 Bing. 605. The distinction necessary to be ob-

served is between the general rule under which the parties must lake notice of

the making of the award and the statute of Wm. III., under which notice must
be given to the parties.

(e) The latter part of this section was introduced to meet diriSculties which
presented themselves in Wells v. Gzwoski tt al, 14 U. C. Q. B. 653.

(/) Taken from Eng. Stat. 15 A 16 Vic. cap. 76, s. 94. Founded upon the first

report of tlie Common Law Commissioners, section 67.

(g) Relative powers: sec note to to section 48.

(/<) The section appears to.extend to cases of unliquidated as well as li<iuidatcd

demands.

(0 Eng. Act reads "sought" instead of '•'ought to be," the words in this actV

The words " ought to be recovered " will bring in the consideration as to the pro-
per measure of damages in each case. Tiie distinction between ours and the Eng-
lish act should be borne in mind when reading decisions under the latter.

(k) It is not possible to lay down a rule that will satisfactorily govern all cases
as to when a demand sought is " substantially a matter of calculation." The word
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opinion that by a Jui'j, (I) but tbe Court or a Judge may direct (m) that

stantTali'ya the amount for which final judgment is to be signed, (??) shall

"substantially" has been introduced into the definition, becfinse it is intended

that tlio section shall have a very extended application. In all cases where a

matter could be referred to the master to compute what was due before the pass-

ing of the C L. P. Act, it can now, it is apprehended, be referred to the master

to ascertain the amount for which final judgment is to be entered, and apparently

this power extends much further. Under the statute the courts will now direct

the damages to be ascertained by the master in cases where they would not have
done so before the C. L. P. Act : Crooks v. Dickson, 1 U. C. L. J. N. S. 207, per

Richards, C. J. An action for damages for the non-repair of a house is put by
the commissioners as an example of their meaning. To sucli and "the like" cases

tlie act is designed to apply. Thus in an action of covenant for rent an order by
a judge in chambers directing the master to allow the plaintiff interest on the

nmouut claimed on the writ of sunimons, not specially endorsed from the date of

the writ was held to have been properly made, though no interest was claimed in

the declaration : Crooks v. Dickson, 1 U. C. L. J. N. S. 207. In an action for

goods sold and delivered after interlocutory judgment, if any dispute is likely to

arise as to quality or price, there may be a reference under this section : Iluichi-

xon V. Sideaways, 14 U. C. Q.B. 472. The fact of defendant being out of the juris-

diction is no objection to a reference under this'section: Crooks v. Dickson, 1 U.

Q. L. J. N.S. 207. There is a discretion that rests in the court or judge, to refuse

an application under this section, where the claim, though substantially a matter

of calculation, is of an intricate nature, involving more than mere computation :

see further Messin v. Lord Massareene et ux, 4 T. R. 493 ; ilaunsell v. Lord Mas-
sareene, 5 T. R. 87; Nelson v. Sheridan, 8 T. R. 395; Denison el al v. Mair, 14

Eiist. 622.

(/) The English act reads "to issue a writ of inquirj'," instead of "to assess the

damages by a jury." Our practice is different: see section 149.

(m) The power to make the directions here authorized must be invoked upon
a proper application supported by affidavit. In a case decided under this section

the affidavit read thus, " that this action is brought to recover the sum of, Ac,
for goods sold and delivered, and interest thereon ; that a writ of summons, copy
of declaration (on common counts only), bill of particulars, and notice to plead,

have been duly served at intervals; that interlocutory judgment was signed on.

&c., for want of a plea ; that the amount claimed can be correctly ascertaiued by
a reference thereof to the judge of the county court of the county of Hastings,"

lie. : Lewis v. Hainden, 3IS. Cham. Oct. 28, 185G, Burns, J. The prder may be as

follows r " I do order that the amount for which final judgment is to be signed in

this action shall be ascertained by," &c. The application may be made notwith-

standing the death of plaintiff after the signing of interlocutory judgment : sections

140, 141, also 8 <fe 9 Wm. HI. cap. 11, s. 6. The reason that such is and should

be the law is well explained in Berger v. Green, 1 M. & S. 229. " It is perfectly

dear that final judgment may be signed notwithstanding the death of the party,

and that the court will not set it aside on account of his death before it was
signed. This is an application (computation) merely to inform the court for what
damages judgment might be signed, and if this prefmiinary step were not neces-

sary, the party might at once sign final judgment. If then the court would permit
final judgment to be signed, notwithstanding the death of the party, they will

hardlj' on that account refuse this rule, whicli is o\\\j a means of getting final

judgment:" lb. per LeBlanc, J.

(n) To entitle a party to proceed under tiiis section it must appear that inter

l;)CUtory judgment has been in fact signed. The right of action being thereby
admitted the amount of damages sustained in consequence tliereof is the only
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be asccrtainocl—if llie proceeilinfrs be ciirried on in the piin- 'intternf

cipal Office at Toronto, bj the Clerk of the Crown aiitl Pleas

of the proper Court (o)—or. if the proceedings be carried on

in the Deputy Clerk's Office in any County, then by the Judfje

of the County Court of such County (p)—or, if the proceed-

ings be carried on in any County Court, then by the Clerk

thereof; and the attendance of witnesses and the production

of documents before such Clerk of the Crown, or Judge or

Clerk of ihe County Court, may be compelled by subpo.nn,

in the same manner as before a Jury upon an assessment of

damages; (q) and such Clerk of tht Crown or Judge or Clerk

of the County Court, respectively, may appoint the day for

hearing the case, and may adjourn the inquiry from time to

time, as occasion requires; (?) and such Clerk of the Crowu,

or Judge or Clerk of the County Court, («.s- the cane ru'ty he.)

shall indorse upon the rule or order for referring the amount

of damages to him, the amount found by him, and shall de-

liver the rule or order with such endorsement to the Plain-

tiff, (s) and such and the like proceedings may thereupon be

had, as to taxation of costs, signing judgment, and otherwise,

thing to be ascertained. The taking of the enquiry and entering final judgment
are only the conclusions and necessary consequences of the interlocutor}^ judg-
ment. The court itself if so pleased might insist upon entering judgment, assess

the damages, -and give final judgment thereupon: Jloldipp v. Otway, 2 ^Vm3.
Saund. 107, note 2.

(o) i. e. Of the court in which the action has been instituted.

(/>) In an action on a promissory note, commenced in the office of n deputy
clerk of the crown, to which there was no defence and interlocutory judgment
had been signed before this act caine into force, the matter was referred to the

judge of the county in which the proceedings had been commenced: Allan w
iSkcad, 2 U. C. L. J. 2i;?,;)r>r Burns, J.

{q) The moment the court has pronounced interlocutory judgment it may
award a writ of inquiry: liunsenv. ILvurard, 6 B. ik Al. 752. Consequently
there is notliing to hinder an application for a reference under this section being
made on the day when interlocutory judgment is signed. It has been held that

there cannot be separate rules to compute against joint defendants : Field v.

I'oolcji ft id, 3 51. ife G. 765. In such cases therefore, there should be one reference

only under this act. In some res})ect3, i)articularly as regards the attendance of

witnesses or production of documents, the practice under this section will re-

semble the practice as to arbitrations : see notes to section 103.

(r) Notice of assessment must be served : sec Curruthcrs v. liyhcrt et al, 7 U. C.

L. J. 1S4.

(s) This manifestly intends references only upon application of plaintifTs after

judgment, signed by default.
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as upon the finding of a Jury upon an assessment of dam-

ages. (0 10 Vic. c. 43, s. 143 ; 19 Vic. c. 90, s. 14.

\&2, (?0 Upon any compulsory reference under this

may make Act, (v) ov upon any reference by consent of parties (?«)

fwnrota*'"^ where the submission is or may be made a rule or order
sreciai case.

^^ ^^^ ^^ j.|^g Superior Courts of Law or Equity, (x) and

(t I In England there is a rule to the effect that " on a reference to the master

to ascertain the amount for which final judgment is to be signed ; the master's

certificate shall be filed when the judgment is signed:" No. 171 H. T. 1853.

(n) Taken from Eng. Stat. 17 & 18 Vic. cap. 125, s. 5.

(v) i. e. Under section 158 or 160 of this act.

(w) Or upon any reference by consent of parLies. By this expression is meant
such references as might be or were commonly made before the passing of this

act. Disputes between parties of whatever nature, provided an action at law or

suit in equity will lie by one party against the other, may as a general rule be the

subject of a reference by consent: for instance, all matters in dispute concerning

any personal chattel or personal wrong. Thus, breaches of contract generally,

breaches of promise of marriage, trespasses, assaults, charges of slander, differ-

ences respecting partnership transactions or the purchase price of property, and
questions relating to tolls. Things in realty as well as personalty may be sub-

mitted, and if there be an award of the possession of the realty, the court may
enforce such award as if it were a judgment in ejectment: section 174. Practi-

cally, therefore, no distinction any longer exists in this respect between realty

and personalty. It is in the power of an arbitrator by his decision to give to the

party. in whose favor he awards, a right to the property in dispute, whether per-

sonal or real. As to realty see 0' Dougherty v. Fretwell, 11 U. C. Q. 13. 65; The

Great W. Railway Co. v. Baby et al, 12 U. C. Q. B. 106; McPherson v. Walker,

1 Prac. R. oO, per Draper, J.; Doe d. ilcDonald v. Long, 4 U. C. Q. B. 146 ;
Doe

d Galbraith v. Walker, E. T. 2 Vic. MS. R. & H. Dig. " Arbitration' and Award,"
IV. (3j 9.

(x) This is made to depend upon the Eng. Stat. 9 & 10 Yfm. III. cap. 15, s. 1,

and section 176 of this act. Though both enactments are very general in their pur-

port, the latter (which see) is the more extensive. It was not, before the statute

9 & 10 \Vm. III., in the power of paities out of court by any agreement either

before or after award to bring themselves into court and create a jurisdiction to

issue process of contempt : Nichols v. Chalie, 14 Ves. 265 ; Lyall etal v. Lamb, 4 B.

6 Ad. 468 ; Steers v. Harrop, 1 Bing. 133. The statute enacts that the submission

may be made a rule " of any court of record." These words have been held to

include the English court of Chancery: Pawnall v. King, 6 Ves. 10. The statute

also enacts that the parties shall " insert" their consent to make the submission a

rule of court in the submission itself. It has therefore been held that a parol

submission cannot be made a rule of court under the statute : Ansell v. Evans,

7 T. R. 1. And though it is enacted that the consent shall be "inserted," still in

a case where the consent clause was no part of the condition of the bond, but was
written under it before execution and not signed, the submission was made a
rule of court: Carter \. Mansbridge,V>2iYi\(iS, 5^. Seuihle. Where the submission

at the time of the execution thereof does not contain the consent, a clause added
several months afterwards will not supply the defect so as to admit of the sub-

mission being made a rule of court : Li re Thirkell et al, 2 U. C. Q.B. 173. If the

consent be inserted and properly executed, it is not in the power of either party



S. 162.] AWARD STATED IN A SPECIAL CASE. 219

upon any compulsory reference under this Act, or by con-

sent of parties in any cause in a County Court made by

rule or order of such Court, (//) the arbitrator (:.) may, if

he thinks fit, (:.,-) and if it is not provided to the con- tiiereuf.

to revoke his submission -without leave of the court: see section 179, which is

a transcript of Kng. Stat. 3 cfc 4 Win. IV. cap. 42, s. 39. The statute limits no
time within which tlie application to enforce the award must be made. It

has been held that it is no objection to the making of a submission a rule of

court that all the proceedings taken under such submission were null and void

:

Anoii, 10 Jur. 52.5. An objection to the validity of an award, even though appa-
rent on its face, is no objection to making the submi.«sion a rule of court: Hem-
mivr/v. Swinncrton, 5 Hare, 3.50. Wliere two parts of a deed of submission were
executed, and tlic arbitrator indorsed the enlargements of the time for making
the award on one part, the court compelled the part^' in whose possession that

part was to make it a rule of court: [u re Smith y. Blake, 8 Dowl. P. C. 13 t ; see

also Lord Boston v. Mexham, lb. 867. Where it was necessary to make a submis-
sion a rule of court before moving to net it aside, and the party in whose favor

the award was, refused to produce the submission, the court i>ermittcd a copy
to be made a rule of court for the purpose : In re Plews ami Middleton, fi Q. B.
845. As to a reference from nisi prius, the order does not belong to either Jiarty;

but the party holding it holds it for the benefit of both parties, and is bound to

produce it when n-quired: Boftomlei/v. Bucklcti et al, 4 1). (t L. 157. Where the

making of a submission a rule of court was delaj'ed, until the time limited for

setting aside the award had elapsed, the court ordered the part}- who delayed it

to allow the opposite party to move to set it aside nunc jyro tunc: lb. ; see also In
re Ilie Midland Railway Co. and Heniing, 4 D. <fe L. 788.

(//) Thus making the practice in this respect in the county courts and superior
courts of law uniform.

[z) The arbitrator appointed to act, whether of the legal ]irofession or not,

and whether the matter referred to him involve questions of law or of fact, is,

it ajipears, autliorised in his discretion to (XccuXa sucli questions: see Jiipp et al v.

Grai/son, 1 C. M. tfc R. 523; Young v. Walter, 9 Ves. 304 ; J'erriman v. Strr/gall,

9 Bing. 679; Holmes \ ITnjriins, 1 B. tt: C. 74 ; Campbell v. Ti'miloip, 1 Price,' 81;
Wilson et al v. Jung, 2 C. AM. 6S9 ; Hall v. Ferguson et al, 4 O. S. 392. If he decline

of liimsclf to decide questions of law, he is enabled by the section under consider-

ation to state his award " in the form of a special case for the opinion of the
court." But there is no obligation on iiim to do so: Gibbon v. Parker, B L. T.

N. S. 584. In questions of per[)l('xity an arbitrator will feel the propriety of
adopting this latter course, rather than rely upon his own judgment. But sup-

posing he resolves himself to decide incidental jioints of law, it does not follow

that if he proceed upon a mistaken view of a clear principle of law the court will

not set aside his award : Richardson el al v. Xonrsc et al, 3 B. it Al. 239. /»er Abbott,
C. J. In this respect there is no ditTerence between compulsorj' references and refe-

rences by consent: llogqey. Burgess, 3 II. it N. 293 ; Hodqkinson v. Fernie et al,

'i C. B. N.S. 189; BagucUgw Marthwick, 4 L. T. N.S. 245.' Under such circum-
stances the court, if tiiere be no sufficient rt-ason for setting aside the award, may
remit the matters in dispute " to the reconsideration and redetermination of the
arbitrator:" section 164. But will only so remit where there is power to set aside

the award: Hoggc v. Burgess, 3 II. <fc N. 293 ; Latla v. Wallbridge, 7 U. C. L. J. 207.

(.:.:) This section is one which enables the arbitrator to state a case, but does
not make it obligatory ujwn him to do so. He may do so if he " see fit," tliat is,

he is not bound to do so if he do not sec fit. Where, by the terms of an order of
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trar}'-, (a) state his award as to the whole or any part there-

of, (i) in the form of a special case for the opinion of the

Court, (r) and when an action has been referred, ((?) judg-

ment, if so ordered, may be enteret according to the opinion

of the Court, (e). 19 Vic. c. 43, s. 8G ; 19 Vic. c. 90, s. 12
;

8 Vic. c. 13, s. 47.

before arb!- IGS. (/) Tlie proceedings upon any such arbitration as

reference made before the C. L. P. Act, au arbitrator was at liberty to raise any
point at law for the opinion of the court: Held that he was not bound to do so:
IVoud V. Hotham, 5 M. <fe AV. 674 ; Miller ct al y. ShuUleworlh, 7 C. B. 105 ; see

preceding note to this section.

(rt) It might be inferred from this section, taken alone, that an express pro-
vision to the contrary would be requisite ; but this section and that of section

176 of this act are in pari materia. Indeed, as relates to " references by consent,"
both provisions occupy a common ground. The latter section provides that
every agreement or submission to arbitration by consent may be made a rule of
court, ''unless such agreement contain words purporting that the parties intend that

it should not be made a rule of court." The intention of the instrument, even iu

the absence of express provision must"govern in either case.

{l>) "As to the ivhole or any part thereof,^' i. e. of the matters referred.

{c) It has been considered before the C. L. P. Act that an arbitrator could not,

without leave expressed iu the order of reference or submission, state a case for

the opinion of the court: Bradbee v. The Governors of Christ's Hospital, 2 Dowl.
N. S. 164; sed qu see Wood v. Hotham, 5 M. <fe W. 674. It has always been
usual for well-drawn submissions and orders of reference to contain a clause to

the effect that the arbitrator might in his discretion scate any point of law on the
face of his award for the opinion of the court. And it has been held that if it

clearly appear upon the reading of an award that the arbitrator intended to leave
a i^articular question of law open, the court will consider it: Sherry v. Ohe et al,

3 Dowl. P. C. 349. Where an arbitrator to whom a cause was referred by order of

reference directed a verdict for a certain sum to be reduced to a lesser sum, if the
court should be of opinion that it ought to be so, a motion for tliat purpose was
said by Parke, B., to be in substance a motion to set aside the award: Anderson
V. Fuller, 7 Dowl. P. C. 52. Form of special case under this enactment see N.
R. Form 4.

{d) Besides mere mattei'S of account which may under sections 158 or 160 of this

act be compulsorily referred at any time after writ, it may be mentioned that
where there is a cause depending, a rule of court or a judge's order, or on the
trial an order of nisi \)vms referring thf cause to arbitration, may at common law
be drawn upon consent of the parties: Russell Arb. 3rd Ed. 72, referring to
Lucas v. Wilson, 2 Burr. 701 ; Harrison v. Smith, 1 D. tfe L. 876.

(«) The opinion of the court obtained under such circumstances is in effect the
decision of the arbitrator, and therefore, notwithstanding the statement of the
special case by the arbitrator, the judgment of the court upon the matter referred
is final, and entitles the successful party to enter his judgmejit and issue execution.
Form of judgment see N. R. Forms 12, 28.

(/) Taken from Eng. Stat. 17 & 18 Vic. cap. 125, *s. 7. The object ..of tiiis

section is to make the proceedings contemplated conformable as far as circum-
stances will permit to proceedings before arbitrators a2)pointed by consent of
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aforesaid shall, except otherwise directed by this Act or by tiator, and

the siibmission or document authorizing the reference, be ijeasupon"

conducted in like manner and be subject to the same rules (ff) coiwcur ^

parties. Also to assimilate all subsequent proceedings to the existing practice

upon a i-eference by consent.

(r/) The mode in which proceedings upon a reference to arbitration should be
couihictcd must, in the absence of express directions in the rule or order of refe-

rence, depend much upon the discretion of the arbitrator : see Ti/lam v. Cop/j,

5 C. B. 'ill. It rests with him to appoint the time and place of meeting, and it

is the duty of th« parties to attend to his appointment: FetJicrstone \ . Cooper,

9 Yes. 67. AVhen the time and place has been appointed, and the parties or their

attorneys (see Allan v. Brown, Tay. U. C. R. 3:55) informed thereof, (hi re John-

son and Municipality of Gloucester, 12 U. C. Q. B. 135) they must attend with all

necessary witnesses. If either party absent himself after being notified to attend,

it is in the power of the arbitrator to proceed ex parte : see Wood v. Leake, 12 Ves.
AVI; Uarcourt v. liamnhottom, I J. & W. 512 ; Scott v. Van S'mdau, 6 Q. B. 237.

But to warrant him in so i)rocecding there ought to be a very strong case : see

Gl'idwin V. Chilcote, \> Dowl. P. C. 550 ; Proudfoot v. Trotter at al, 6 O. S. 163.

Either party may be represented by counsel, and it would be prudent for the
party who intends to engage counsel to notify the opposite part}* of such his

intention. This course will both prevent surprise at the hearing and at tlie same
time remove all suspicion of a desire to take undue advantage. It will be jiroper

for tlie arbitrator to regulate the proceedings of parties, such as examination of
witnesses, address of counsel, &c., by analogy to the practice of the courts under
similar circumstances. Tiie discretion of the arbitrator, when there is a cause in

court, is at all times subject to the supervision of the court in which the cause
was commenced. The court has power not only to review his decision but to set

aside his award, if it be made to appear that he has acted unfairly towards either

party : Great Western liaihmy Co. v. Bahyet al, 12 U. C. Q. B. 100. For instance, if

he refuse to receive evidence tendered to him by either party, though he may be of
opinion that he has sufficient evidence before him : see Plvpps v. Bir/rain, 3 Dowl.
P. C. 669 ;

Hamilton v. Wtlxon, 4 O. S. 16 ; In re Bull v. Bull, 6 U. C. Q. B. 3r.7 ; Bi re

McMullen et al, 2 U.C.Q.B. 175 ; Grisdale v. Bonlton, 1 U.C.Q.B, 407. Yet if he refnso

the evidence as being inadmissible, it appears his decision will rarel}- if ever be
disturbed: see Symes v. Goodfellow, i Dowl. P. C. 642. In some cases it may
appear very indispensable that an arbitrator should within proper limits be
alhnved to deviate from the ordinary rules which govern courts of justice; for in-

stance, he may properly and conveniently take the examination of a sick or infirm
]ierson at the house of such person : Tdlam v. Copp, 5 C. B. 214, per Maule, J.

But the deviation nuist not be an unnecessary or a glaring departure from well
established rules of practice. Thus an arbitrator has no power privately to

examine a party to a reference upon his own behalf. Such a ]»rooceding woul.l

be contrary to the rules for the regulation of evidence, adojited both b}- courts of
law and equity : Bi re Hick et al, 8 Taunt. 694 ; Dobson et al v. (rrore.i et al, 6 Q.
B. 6:i7 ; Davis v. Bir<kall et al, 2 U. C. Q. B. 190 ; see also remarks of McLean, J..

in Boyle v. Ilumplu-cy et al, 1 Prac. R. 188. If the order <>f refi-rence require
the arbitrator to take evidence upon oath, he wi)uld not be justified in receiviLg
the affidavits of jiarties not attending: see Bmks v. Bnikx, 1 (Jale, 46. It liberty

be given to him so to examine the parties, he may or may not do so in the exer-
cise of his discretion : see Smith v. 6'<»/f, 3 D. & L. 47. It is in the power of the
court or a judge from time to time, if necessary, to remit the matters referred or
any pait tliereof to the redetermination of the arbitrator: see section 164 of this

act. It is also in the power of the court either to allow a revocation of the sub-
mission or reference : see James v. Atticood, 7 Scott, 841 ; Favicll v. T/ie Eastern
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and enactments as to the power of the arbitrator and of the

Court, the attendance of witnesses, (/t) the production of

Counties Railwaij Co. 6 D. & L. 54; or to enlarge the time for making the award:

Jones et al v. Russell, 5 U. C. Q.B. 303 ; see also section 1'72, and notes thereto. An
arbitrator, if he award the payment of a sura of money, may as a general rule name

a day for the payment. The rule is different where a cause only is referred, or

where a reference is made for no other purpose than to make an estimate or fix a

price, or where the terms of the submission contain something restricting the

arbitrator in this respect: AdcVson v. Corbey, 11 U. C. Q. B. 433. An arbitrator

should at all times be careful neither to overstep the bounds of propriety, nor

with reference to the subject matter of his award to exceed the authority con-

ferred upon him by the submission or reference. If he do, although the excess

may in some cases be rejected as surplusage, in others it may be a ground for

setting aside his award : see the following cases

—

Aiicheson v. Cargey, 2 Eing. 199

;

Tattersall v. Groote, 2 B. <$z:P. 131 ; Shaw v. Tartoti, 4 0. S. 100 ;
Brown v. Watson,

6 Eing. N. C. 118 ; Boodle v. Davies, 3 A. & E. 200 ; Morleyv. Newman, 5 D. & R.

317 ;
Huteh'mson v. BlacJcwell, 8 Eing. 331 ; Jackson et al v. Clarke, 13 Price, 28;

Cayme v. Waits, 3 D. <fe R. 224 ; Gray v. Gwennap, 1 E. <fe Al. 106 ;
Harding y. For-

shaw, 4 Dowl. P. C. 761 ; Donlan v. Brett, 2 A. A E. 344 : Watson v. Black, H. T.

4 Vic. MS. R. & II. Dia:. "Arbitration and Award," III. (2) 2 ; Cock v. Gent, 13 M.
<feW. 364 ; 3Iathew v. Davis, 1 Dowl. N. S. 6*79

; Haivkyard et al v. Stocks etal, 2D.
<fe L. 937; BonndY. Button, 10 M. & W. 660; Eastern Counties Railway Co. v.

Robertson, 6 M. & G. 38; In re Tandy, 9 Dowl. P. C. 1044 ; Boyes v. Bhick, 13 C.

B. 652 ; Law et cd v. Blackburrow, 14' C. B. 77 ; Hdl v. Bill et al 1 1 U.C. Q.B. 262 ;

Great Western Railway Co. v. Bunt, 12 U. C. Q.B. 124; same Plai^itiffs v. Dougall,

lb. 131 ; same PlaintifsY. Dodds, lb. 133 ; Li re Miller and Great Western Railway

Co. 13 U. C. Q.B. 582; Faulkner v. Saidter, 1 Prac. R. 48 ; In re Balcyet al, lb. 173.

If there be any just cause for setting aside an award the party aggrieved must

take good care to move within the time limited by statute or rule of court : see

Crooks V. Chisholm et al, 4 0. S. 123, per Robinson, C. J.

[h) The court, if not empowered at common law (see Wansell v. Sonthwood,

4 M. & R. 359 ; Webb v. Taylor, 1 D. <fe L. 676) to command the attendance of

witnesses and production of documents before an arbitrator upon an order of refe-

rence, has full power so to do by statute: see section 180 of this act. The courts

of common law are not deprived by the statute of their concurrent jurisdiction to

swear the witnesses : Ja^nes v. Atticood, 5 Eing. N. C. 628. And the arbitrator,

on the other hand, may swear the witnesses, notwithstanding the order of refe-

rence directs them to be sworn before the judge of assize: Hodsoll v. Wise, 4 M.

& W. 636 ; see section 182. If the witness whose attendance is necessary be a

prisoner in close custody the court may grant a habeas corpus, in order that he may
be brought before the arbitrator : Graham et al v. Glover et al, 5 El. tfe B. 59 1 ; Mars-

den Y. Overbiiry, 18 C. B. 34. Where it is requisite to resort to the above com-

pulsory proceeding, an order for the attendance of the witnesses may be obtained

either upon motion in practice court or on application to a judge in chambers
grounded on affidavit. The affidavit should set forth the existence of the refe-

rence either shortly in words or by verifying a copy of the rule or order author-

izing the same—the names of the witnesses and the county in which they reside,

or if their residence be not known, should set forth facts sufficient to satisfy the

court or the judge that they cannot at the time of the making of the affidavit be
found. If a document be required to be produced it should be properly described

as in a subpcena duces tecum. It should also be stated that the attendance of the

witness or production of the document is material. The rule or order will be
absolute in the first instance. The court in granting it acts in a ministerial rather

than in judicial capacity: In re The Guarantee Society and Levy, 1 D. <fe L. 907.
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documents, enforcing (t) or setting aside tbe award, or other-

The rule or order -when obtained, and a copy of the arbitrator's appointment should,

if possible, be served on the witness, and his reasonable expenses tendered to him
at the time of the service thereof. To bring him into contempt the originals should
be shown to him. The parties, their altoi-nejs, counsel, and witnesses, in going
to, attending to, and returning from the arbitration, are privileged in the same
manner as on a trial at law : Webb v. Taylor, 1 D. & L. 676 ; Sjjence v. Siiiart,

3 East. 89 ; Randall v. Gurney, 3 B. & Al. 252 ; Ricketts v. Gurney, 1 Chit. R 682.

A voluntary attendance when the witness might be compielled to attend is equally
privileged : Webb v. Taylor, 1 D. <fe L. 676. The privilege holds good during the
adjournment of the arbitration from one period to another of the same day, or
when the adjournment is from day to day ; but not when many days are to

elapse before the next meeting : Spencer v. Kewton, 6 A. <fc E. 623. Provision
may be made for the examination of the witnesses upon oath : see section 1S2 of

this act.

{i) There are two modes of enforcing an award upon " a reference made by
consent under a rule of court or judge's order." First, the ordinary common law
remedy by action. Second, the extraordinary statutable one of process of attach-

ment. Of these two, the i^arty aggrieved should make an election. He will not
be allowed to pursue both remedies at one and the same time : see Stock Hwjrjeus

and DeSmith cases, temp. Hardwicke, 106. The adoption however of one remedy
does not, it seems, necessarily exclude the other: Beg. v. Hemsworth, 3 C. B. 753,
/)(?;• "Wilde, C. J. ; Dexter v. Fitzcjibbon, 4 U. C. L. J. 43. Process of attachment for

non-payment of money is now abolished: Con. Stat. U. C. 24, s. 13. But if the
award direct the doing of an act other than payment of money, it is apprehended
an attachment may still be obtained.

First. Proceeding by action. This remedy may be adopted whether the submis-
sion be by writing not under seal : see Hodsden v. Harridge, 2 Wms. Saund. 62 b. n.

:

bond; see Winter \. \l7iite, 3 Moore, 674; Ferrer et al\. Oven, 7 B. tfe C. 427:
judge's order; see Still et al v. Halford, 4 Camp. 17 ; Stalworth v. Inns, 13 JI. <fc W,
4G0 ; Wharton v. King, 1 M. & Rob. 96 : order of nisi prius ; see Bonner v. Charlloii,

5 East. 139: rule of court; see Tremenherev.TresiUian, 1 Sid. 452 ; Carjx'Jiier et al

V. Thorrdon, 3 B. tfe A. 52 : or order of equity ; see Dowse v. Coxe, 3 Biug. 20.

The form of action to be followed in the different cases vary with reference to

the mode of submission. Though no longer compulsory to mention the form of

action in any writ of summons : section 9 ;
yet it will be found convenient to

adhere to the long established division of actions. This too would appear to be the
view of the judges in framing our new rules: see Forms 29, 30, to New Rules.

I. Assnmjysil.—The submission implies mutual promises to perform, and for

non-performance of these promises this action will lie : see Hodsden v. Harridge,

2 "Wms. Saund. 62 b. n. ; Broivn v. Tanner, McCl. & Y. 464 ; Furslow v. Bnihj, 2 Ld.
Rayd. 1039 ; TUfordy. French, 1 Sid. 160; Squire v. Grcvette, 2 Ld. Rayd. 961

;

Lujjart v. Wehon, 11 Mod. 170 ; Mamell v. Burredge et al, 7 T. R. 352; Charles v.

Carroll, 9 U. C. Q. B. 357.

II. Case.—If the award impose a duty upon one of the parties, for instance,

that he clean and keep clean a certain drain, it would appear that in the event of

non-feazance the opposite party, if prejudiced thereby, might maintain this form
of action : see Sha7-pe v. Hancock, 7 M. <k G. 354.

III. Covenant.—If the submission be by deed, this form of action may be main-
tained for non-performance of any part of tlie award : see 7^ait et al v. Atkinso7i,

3 U. C. Q.B. 152 ; Tomlin v. Mayor, c£v., of Fordwich, 6 N. & M. 594 ; Charnley v.

Winstanley, 5 East. 266 ; Marsh v. Bulteel, 5 B. & Al. 507.

IV. Debt.—If the submission be by bond, this form of action will lie to recover
the penalty upon breach of the condition of such bond : see Ferrer et ux. v. Oveii,

1 B. & (\ 427 ; Boyd ct al v. Dtirand, 5 0. S. 122 ; Hughes v. the Mutual Fire Insur-
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ancc Co. of the Did. of Newcmlle, 9 U. C. Q.B. 3S7 ; Lossing v. Horned, Tay. U. C.

11. 83 ; B'eadey v. Sleqman, Tay. U. C. II. 498 ; Skinner v. Holcomb, E. T. 5 Vic.

MS. R. & II. big. "Arbitration and Award,"' VI. (2) 11 ; Purslow v. Baily, 2 Ld.

Rayd. 1U39. This action will also lie to recover a sum of money awarded upon a

submission whether made by rule of court, deed, or writing not a deed : see

Ilixkden V. Ilarridge, 2 Wms. Saund. 62 b. n. ; Baker v. Booth, Draper's Rep. 68
;

s. c. 2 O. S. 373 ; Purslow v. Bailv, 2 Ld. Rayd. 1039 ; SutcUJe v. Brooke, 14 M.
6 W. 855.

As to the time for entering a verdict subject to a reference upon which an
award has been made: see Laurie v. Russell, 1 Prac. R. 36; 0' Toole el al v. Pott,

1 E. & B. 102 ; Allenv. Boice, 10 U.C. L.J. 70 ; Blanchardv. Snider, 28 U.C. Q.B. 21o!

Second. Pri'ceeding by attachment. Whenever the submission is by or can be
made a rule of court, and the award be not for the payment of money, the remedy
by attachment may be adopted: Stat. 9 <fe 10 Wm. III. cap. 15. If for payment
of money there may be writs oifieri facias and venditioni exjjonas : Con. Stat. U.C.
cap. 24, s. 19 ; Clifton v. Durand, 3 Prac. R. 60 ; Jn re Thomas and Brooke, lb. 78

;

The Niagara and Detroit Rivers Railway Co. v. Buckwcll, Po. 82 ; Reyina v. Simp-
son, lb. 339. When an award has been made a rule of court, a party who fail.^

to perform what the award orders is considered as disobedient to a rule of court

as much as if the award were part of tlie rule, and is consequently guilty of a

contempt of that court by which the rule has been made. The process therefore

by which the courts punish contempts, being an attachment, will, in cases other
than awards directing payment of monej-, be issued against him to compel his

obedience to the directions of the arbitrator under a penalty in ordinary cases of

imprisonment until he comply. But if the period of imprisonment be limited, the

party undergoing such imprisonment is not thereby exonerated from the per-

formance of the award : The Queen v. Hemsworth, 3 C. B. 745. This case is in

many respects a most important one. In it the several steps towards bringing a

party into contempt and the pains thereof, together with all necessary f. rms of

procedure, ate carefully mentioned. Though an award find one party indebted
to the other, if there be no order to pay the money there can be no attachment.
If there be no order to do a thing, it stands to reason that a party cannot be at-

tached for disobeying it : see Edgell v. Dallimore, 3 Bing. 634 ; Scott et al v. Willia7ns,

3 Dowl. P. C. 508 ; Thornton v. Hornby, 1 Dowl. P. C. 237 ; In re Seaward v. Howcv,
7 Dowl. P. C. 318 ; Snook v. Helhjer, 2 Chit. R. 43 ; In re Skecte etal, 7 Dowl. P. C. 618

;

see Doe d. Clarke et al v. Stillwell et cd, 8 A. & E. 645. This remedy, whether/. /;?.

or attachment, will not be allowed unless the l^artj sought to be attached has had full

and distinct notice of the duty that is required of him : Clifton v. Durand, 3 Prac.

R. 60 ; In re Thomas and Brooke, lb. 78 ; The Niagara ^~ Detroit Rivers Raihcay Co.

v. Buckivell, lb. 82 ; The Queen v. Simpson, lb. 339. The duty—the whole and
entire dutj'—with which it is sought to charge the party, must be distinctly

ascertained by the award: Graham, v. Darcey, 6 C. B. 540, per Wilde, C. J. If

the award in its meaning be doubtful, the summary remedy will be refused :

Ileatherington v. Robinson, 7 Dowl. P. C. 192; see also Slulworih v. Inns, 2 D. tk L.

428 ; In re Manlcy and Anderson, 2 Prac. R. 106. So if the validity of the award
be doubtful: Reynolds v. Burkhart, 1 Prac. R. 213. And the party applying will

be left to his remedy by action upon the award : see Graham v. Darcey, 6 C. G.

537. When it is considered tliat it is the summarj- process of the court that is

asked, it is necessary that the materials u])on which it is invoked should be
perfect and sliow that the party is truly entitled to ask for what he does : In re

McLean v. Kezar, 1 Prac. R. 126, jyer Burns, J. The original award when prac-
ticable should be brought into court and the rule drawn up on veading it : lb. 125.

The afiidavit should deny payment " of any part" of the sum awarded : Jlasecar
V. Chambers et al, 4 U.C. Q.B. 171. The rule is properly a four day and not a six

day rule: Jojies v. Rcid, 1 Prac. R. 247. It will not be made absolute in the fiist

instance, though the j)arties consent by their counsel : Stewart v. Craicford, Tay.

1
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wise, {j) as upon a reference made by consent under a rule

of ODC of the Superior Courts of Common Law or the order

U. C. R. 409. If it be altogjether refused, the court will rarely if ever reserve
leave to move ajram: liei/nolds r. Bnrkhart, 1 Prac. R. 213. The summary re-

medy is always discretionary with tlie court. It was refused in a case where it

appeared that subsequently to the award the partit-s entered into a new arranije-

ment: Thompson ct at v. Afncklem, 1 Prac. R. 2'.»3. Tlie execution by defendant
of an assignment in trust for creditors is no answer to an attachment for non-
performance of an award: MvKemie v. McKenzie, 2 Prac. R. 157.

{j) It is enacted "that any arbitration or umpirage procured by corruption or
undue means shall be judijed and esteemed void and of none effect, and accord-

inf^ly be set aside by any court of law or equity, so as complaint of such corrup-
tion or unflue practice be made in the court wliere tiie rule is made for submis-
sion to such arbitration or umpiraj^e, before tlie last day of the next term after

such arbitration or umpirage made and published to the parties:" Stat. 9 <fc 10
Wm. III. cap. 15, s. 2. It may be mentioned that this statute is declaratory
only, and docs not therefore affect the common law jurisdiction of the courts to

set aside an award made in an action under a submi-ision bu riile or order. Hence
in these latter cases the limitation of the statute as to the time within whicli a
party should apply to set aside an award does not apply : see remarks of Cole-
ridg< , J., in Rciiuold-t v. AxkLW, 5 Dowl. P. C. 682 ; see further Hobba v. Feirarx,
8 I)<jwl. P. C. 779 ; AlUnbi/ v. Prond/ock ei al, 4 Dowl. P. C. .) t ; Paxton v. T/ie Grcnt
Norlh of Enr/land linilwmj Co., 8 Q. B. 938 ; and remarks of Burns, J., in Laurie
V. RiLVicll, 1 I'rac. R. 30: see also section 16.5 of this act. The application to set
aside an award under the statute can only be made when the submission to tho
award is or can be made a rule of court: Mitchell v. Stavelei/, 16 East. 64, /x-r

Bayley, J. ; Veale v. Warner, 1 Wms. Saund. .327 c. notes ; Cumming v. Alien, Tay. U,
C. R. 2<t5. An award cannot be set aside upon the merits except under clear and
extraordinary circumstances: Winter v. Lethbridpe, 13 Price. 533; Scobell v. GH-
monr, 5 U. C. Q. B. 48 ; see also T/iirkell v. Strackan, 4 U. C Q. B. 136. It is now
held that the decision of an arbitrator, whether law3-er or layman, is binding on
the parties both in matters of law and matters of fact, unless tiiere has been fraud
or corruption on his part, or there be some mistake in law apparent on the face
of the award or of some paper accompanying and forming part of the same:
Jlodf/kinson v. Fernie etal, 3 C. B. N.S. 189 ; Hogqey. Burqesa, 3 il. &, N. 293 ; li.i<f-

wAlii V. Marthwick, 4 L. T; N.S. 24.'5 ; Gibbon v. Parker, 5 L. T. N.S. 584 ; Ltftx v.

Watlbridge, 7 U. C. L. J. 207 : McDonald v. McDonald ct al, 7 U.C. L. J. 297 : >

et alv. Cosgrove, 2 U.C. L.J. N.S. 11 ; Godfrey v. Uroderick, 14 Ir. C. L. K
xxxiii. And yet the court will interfere if it be maile to appear that either pm ty
has not had an opportunity of explaining or exandning into tlie whole matter sulj-

initted : Small v. J^ogerx, II. T. 4 Vie. MS. R. it II. Dig. "Arbitration and Awn- I,"'

V. 6. Or that the arbitrator has imintentionally conuiiittcd a gross mi •
.

Jn re Hall and Hindu, 2 M. A- (}. 847; Fli/nn v.'^ hWxrtnon. L. K. 4 C. P. ,::[.

The court, however, will not intend mutter for the purpose of .setting aside the
award ; such matter nuist be siiown afiirmatively : Tracnj v. IIiHlgeM, 7 U. C.
Q. B. 5. TIio application will sehlom be entertained unless something can be
alleged amounting to a perverse construction of tho law or misconduct on the part
of the arbitrators: PhilUjts v. Fvans, 12 M. «t W. 309; Haggrr v. Baker. 14 M. «fe

AV. 9 ; Joncx v. Corrtf et al, 5 Bing. N. C. 1S7 ; Doe d. Oxendcn v. Cropper, 10 A.
tt E. 197; or some ground appearing on the face of the award, on a statement
annexed to it, or on something in an authentic shape before the court: see Kmt
V. FMob etal, 8 East. 18; C/iacc et al v. Westnmre, 13 East. 357; Sharman v. Bell
ft al, 5 M. <t S. 504 ; Pai/tie v. J/aw'-i/, 9 Moore, 666 ; Bichardfion el al v. Xourse ct

al, 3B. & Al. 237; Boutlilier v. Thick, 1 D, <k R. 366 ; Munidjiality of Uu Toiair

15
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of a Judge thereof. {A') 19 Vic. c. 43, s. 87 ; 19 Vic. c. 90,

s. 13.

ship of Kingston v. Bay, 1 Prac. R. 142 ; Price v. Jones, 2 Y, <fe J. 114 ; Symes v,

Goodfellow, 2 Bin^. N. C. 532; see further Delver v. Barnes, 1 Taunt. 48 ; Phillips

V. JSoans, 12 M. & W, 309 ; Hagger v. Baker, 14 M <fe W. 9 ; Doe d. Madkins et al

\. Horner et al, 8 A. <fe E. 235 ;
Fidler v. Femoick, 3 C. B. 705 ; Faviell v. The

Eastern Counties Railway Co. 17 L. J. Ex. 223, 297. Still the court has a discre-

tion to decline setting aside an award on grounds which, if fatal, could be taken

advantao-e of by way of defence in an action on the award, or on resisting a motion

for an attachment: In re Smith et al v. George et al, 12 U. C. Q. B. 370. Whenever
a certain fact is relied on to set aside an award, that fact must be distinctly sworn

to : Slack v. McEathron, 3 U. C. Q. B. 184. An award cannot be set aside on the

o-round that the submission was obtained by fraud ; the application should be to

set aside the order : Sackett v. Given, 2 Chit. 39 ; and will not be set aside because

the style of the cause in which it is intitled is not set out correctly and at length,

provided it can be sufficiently identified by reference to the body of the award as

beino- in the cause referred: Creighton v. Broimi et al, 1 Prac. R. 331. In the rule

nisi for setting aside an award, it must be stated that the award is drawn uj) " on

reading the award" or a " copy of it:" Wilkins v. Peck, 4 U. C. Q. B. 263. The
affidavits filed and necessary to bring the party into contempt should be specifi-

cally referred to : Dickey et al v. Mulholland, 2 Prac. R. 169. But such an objec-

tion is well answered by showing that among " the affidavits and papers filed,"

on readino; which the rule was drawn up, there is a copy of the award verified

by affidavit : Tracey v. Hodgest, 7 U. C. Q. B. 5. The rule must state the several

cijjections intended to be insisted upon when moving it absolute : R. G. pr. 141

;

Boodle V. Davies, 4 N. <fe M. 788 ; Whatley v. Norland, 2 C. & M. 347 ; Allcnby v.

Proudlock et al, 4 Dowl. P. C. 54 ; Staples v. Hay, 1 D. & L. 711 ; and should be drawn
up on reading the rule of reference: Christie v. Hamlet, 5 Bing. 195. Where an

award is set aside for irregular proceedings on the part of the arbitrator, such as

the examination of witnesses in the absence of parties, it will be set aside with-

out costs : Campbell v. Bmdton, M. T. 6 Vic. MS. R. & H. Dig. " Arbitration and

Award," VII. 3, per Jones, J.

{k) Arbitrators acting imder a deed of submission have no power to award
as to costs, unless the power be given by the deed : Wilson v. Doolan, 5 Ir.

Jur. 0. S. 135. But the excess if severable does not vitiate the award : In re

the Corporation of Northumberland and Durham and the Corporation of Cobonrg,

20 U. C. Q. B. 283. The subject of costs is one of no ordinary perplexity to

arbitrators and others concerned in arbitraments. For the convenient under-

standing of it, a distinction may be drawn between " costs of the cause," " costs

of the reference," and " costs of the award." Each of these may be separately

defined. Costs of the cause comprise the costs incurred in the cause up to the

time of the submission, the costs of the order of reference, and of making it

a rule of court, and the costs of ulterior proceedings in the cause, if any, after the

award. Costs of reference comprise the expenses of the whole inquiry incurred by
the parties before the arbitrator, whether with respect to tha matters m the cause

or matters out of it, as for instance, the costs of a brief in the cause referred, pre-

pared after the reference for the purpose of the arbitration. These costs if left

to the discretion of the arbitrator, may, it seems, be fixed by him and awarded
in an entire sum: Laurie \. Russell, 1 Prac. R. 65. But if a very extravagant •!%,

sum be awarded, the court would undoubtedly interfere to prevent extortion and •^:

injustice: Towsley v. Wythes, 16 U. C. Q. B. 139. Costs of the award comprise the
'''

amount of the arbitrators' charges, which are usually paid to him when the award ' X

is taken up. On an award in favour of defendant "with the usual costs," it was ,v'j

held that defendant was entitled to the costs of the reference asd the award

:

.iij

Daniel v. Maher, Hayes, 366. The fee of the arbitrator,whether named by him or not, -'.'^
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is subject to taxation by the master : see Miller v. Robe et al, 3 Taunt.461 ; Fitzgerald

V. Graves et nl, 5 Taunt. .342; Laurie v. Runsell, 1 Prac. R. 65. But held that the court
has no general authority to make an order on an arbitrator to refund so mucli of
his fee as exceeds tlie amount allo»ved on taxation : Bosselt v. 0'in(/ell, 2 M. & G.
870. The fees of arbitrators are now regulated by Stat. 29 Vic. caj^. .32.

The power of awarding costs appears to be necessarily consequent on the
authority conferred upon the arbitrator if he be authorised " to determine the
cause." The reason why in references to arbitration a provision is frequently
inserted that costs shall abide the event, is that the arbitrator might not have it

in his power to withhold costs from the party who is in the right. It has been
considered as a restriction of a power which he otherwise would have : Roe d.

Wood V. Boe, 2 T. R. 644, per cur. approvingly cited in Whitehead et al v. Firth,

12 East. 167; see also Anon. Lofts. R. 34. This rule is confined to costs as be-
tween party and party; it does not extend to costs between attorney and client:

Whitehead et al v. Firth, 12 East. 167. The arbitrator has no power of himself to

tax costs in the cause : Morris v. 3forris, 27 L. T. Rep. 103, per Compton, J. Bnt
may fix the costs of drawing up the award and his own fees : Boi/le v. Ilnmphrey
et at, 1 Prac. R. 187. Where the cause and " all matters in difference" were re-

ferred, but the submission which was bj^ bond said nothing of costs : Held that
the costs of the cause, being matters in difterence, the arbitrator had power
over them, but not over the costs of the reference : Firtlt v. Robinson, 1 B. tfc C.

277. If the reference and award be silent as to costs, each partj' paj's his own
costs of reference and the costs of the award are to be borne equally : Glen
V. The Grand Trunk Radway Co. 2 Prac. R. 377. Where an award is made as to

costs without power to do so, if the amount be separable the award is only
bad pro tanto : Faulkner v. Savlter, 1 Prac. R. 48 ; In re The Corporation of
Northnmberland and Durham and the Corporation of Cobourg, 20 U. C. Q. B. 283.
"Where the reference was of " all matters in dispute, costs to abide the event,"
held that the arbitrator had no power over the costs of the reference : Strutt

V. Rogers, 7 Taunt. 214. Where the terms of a rule of reference direct costs
to abide the event, the legal event is meant. The losing party is liable to pay
such costs as he must have paid had the cause pursued its ordinary course and
a verdict had passed against him. The costs of the arbitration cannot, it seems,
be included unless by express direction: Hale\. 3fatthison, 3 O. S. 78. Where
owing to the misconduct of a party to the reference arbitrators do not make
their award, but the award is made by an umpire in favour of one of the par-
ties, costs will not be granted to the other party on a summary application
under a clause in the rule of reference " that if either party shall by ati'ectcd

delay or otherwise wilfully prevent the arbitrators or umpire fi-oiii making
their award, he shall pay such costs to the other as the court shall think reason-
able and just:" Proudfoot v. Trotter et al, 1 U.C. Q.B. 398. If a general power as
to costs be delegated to the arbitrator, he will have full authority over costs of
the reference : see Wood v. CKelUj, 9 East. 436 ; Bradley v. Tunstow, 1 B. A P. 34

;

Fitzgerald v. Graves et al, 5 Taunt.'342. In the absence of any specific direction the
costs will follow the verdict: Mac/ciutosh v. Blyth, 1 Bing. 210, per cur. Where an
order of nisi prius was silent as to costs, it was held that the arbitrator had no
authority to adjudicate upon them, and that each party should bear his own ex-
penses and the half of the award : Tai/lor v. Lady Gordon, 9 Bing. 573, per Tindal,
C. J. Where after a paj-ment into court by defendant there was a reference without
mention of costs, held that the arbitrator had no power over the costs incurred
before the payment into court ; for defendant bj^ the payment had admitted that
he was in error up to the time of the paj-ment : Strutton v. Green, 8 Bing. 437.
Where there is a reference by judge's order to arbitration and the costs of the
action and of the reference are left in the discretion of the arbitrator, the costs of
making the submission a rule of com-t are in the discretion of the court: Carter
v. T'he Burial Board of Tong, 5 H. <t N, 523 ; and will not be given unless there
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, l@Jr. (0 I"^ case in any reference to arbitration, wliethcr

refwenc(fis iiP-dcr this Act or Otherwise, the submission be made a rule

rf^Com™^*' of any Court of Upper Canada, (m) such Court or a Judge

remitte'i t'f thereof (rO may, at any time, and from time to time, (o)

remit (p) the matters referred, or any or either of them, (q)
the arbitra-

>

be a previous demand of the money : 3. ; see also 31artin v. Stinson et al, 7 U. C.

L. J. 184. If a cause at nisi priiis has been referred to arbitration, and in conse-

quence of any default the proceedings of the arbitration become nugatory, the

party ultimately successful is not in general entitled to the costs of the abortive

proceedings: O'Driscoll v. Macartney, 9 Ir. Law Rep. 5V0.

{I) Taken from Eng. Stat. 17 & 18 Vic. cap. 125, s. 8. The object of this

section is to confer upon the courts a convenient power which formerly was
only exercisable when expressly given by the submission, rule, or order of refer-

ence between the parties. A court of equity may act under this section : In re

Warner and Powell, L. R. 3 Eq. 2dl.

(m) It is clear that this section applies to the various references mentioned
in the act, such as compulsory references under section 158, and references by
consent under sections 102 andl63 : see In re Morris and Morris, 6 El. & B. 383.

(ji) Court or Judge—Relative powers: see note lo to section 48.

(o) From time to time, &c., intending a second, third, or more references if

necessary: see In re Manley and Anderson et al, 2 Prac. R. 351. As to the neces-

sity for this provision, see Nickalls v. Warren, 6 Q. B. 615. A man whose cause is

referred ought not to be iu a worse position than if his cause were tried in the

ordinary manner : Holland v. Judd, 3 G. B. N. S. 826. The jurisdiction cannot

be ousted by inserting a prohibitory clause in the consent : Coleman v. The Cork

^ Youghal Railiuay Co. 13 Ir. C. L. R. 368.

[p) The application to remit must be made within the same time as an applica'

tion to set aside an award: Doe d. Banks et al v. Holmes, 12 Q. B. 951 ; and see

Browne v. Collyer, 20 L. J. Q. B. 426 ; Zachary v. Shepherd, 2 T. R. 781 ; Doe d.

Mays V. Cannell, 22 L. J. Q. B. 321. The power to remit will not in general be

exercised unless the award be egregiously wrong or not sanctioned by the evi-

dence : In re Brown and Overholt, 2 Prac. R. 9 ; Wells v. Gzoweki et al, 1 6 U.C. Q.B.

42 ; Olcary v. Cleary, 10 Ir. C. L. R. 329 ; In re Smith a?id lianney, 2 Prac. R. 82.

Reference back refused on the ground of the discovery of new evidence : McClain

v. Maitland, 2 Prac. R. 279. Refused unless the court could, if so disposed, set

aside the award: Hogge v. Burgess, 3 H. <fe N. 293; Latla v. Wallbridge, 7 U. C.

L. J. 207. Where on an application for an attachment it appeared that defendant

had not attended the arbitration, through some misapprehension, the matters were
referred back under a power contained in tlie submission : Bleecker v. Loyall,

2 Prac. Pv. 14. Where the submission gives the arbitrator power over costs, the

court, on sending the award back to him, may direct that the costs of the rule

shall be in his discretion: Pearson v. Overell, 12 W. R, 709; see also McRae v.

McLean, 2 E. <fe B. 946.

{q) Instead of referring back the whole matter in dispiite because of a defective

award as to part, that part may be referred back and the remainder retained, as

to which remainder the arbitrator is fundus officio. There is a great difference

between referring back an award altogether and referring back a particular part
of it. If an award generally and not a part thereof be referred back, the arbitra-

tor may be called upon to hear the whole case again : see remarks of Denman,
C. J. in Nickalls v. Warren, 6 Q. B. 618. If the award be sent back for a specific
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to the reconsideration and redetermination of the arbitrator or tors for re-

arbitrators or umpire, as the case may require, (r) upon such tion, &c.

purpose, and the arbitrator need no assistance from either side, he is not bound
to give notice to the parties: HoiiettN. Clements, 1 C. B. 128 ; In re Huntlej; v. The
Churchwardens of the Parish of Brinbrooke et al, 1 El. & B. '786. This holds good
especially if neither party, after a reference back by consent, require the arbitra-

tor to hear fresh evidence: see Baker v. Hunter, 4 D. & L. 696. If the award
be sent back only to alter such things as make it bad upon the face of it, and not

to varj" at all the substance of the decision, it is clearly not necessary for the

arbitrator to resummon the parties: Morris v. Jforris. 27 L. T. Rep. 103. Wliere
plaintiff was described in an award by the wrong Christian name, the court sent

back the award for correction: Hoivett v. Clements, 1 C. E. 128. If an avvard be
good as to three points but bad as to on(», and is sent back to the arbitrator as to

that one alone, the arbitrator, it seems, cannot alter his decision as to the remain-
ing two: Johnson v. Latham, 20 L.J. Q. B. 2'.\S,per Erie, J. The amended award
need not recite the order by which the award was referred back: Baker v. Hunttr,

4 D. (fe L. 696. In one case it was held that the party disputing the validity of

an award might apply to the court to refer back the award, and that the court might
do so as when setting aside an award under lilce circumstances : Bradley ci u:c.

V. Phelps, 6 Ex. 897. Where a letter, alleged to have been written bj^ one of the
parties to a reference, was not discovered until after award made, but which the
arbitrator swore would, if discovered in time, have materially afiected his deci-

sion, the award was referred back: Burnard v. Wainwriyht, 19 L. J. Q. B. 423.
And where the rule of reference provided that "in the event of any application

being made on the subject of the award," the court should have power to remit
such award, held that a rule for the payment of the money was an "application"
within the meaning of the provision, and empowered the court to remit the
award: Johnson v. Ijatham, 19 L. J. Q. B. 329. "Where an arbitrator upon a
reference from nisi prius found a sum due to plaintiff within the jurisdiction of
the inferior courts, but expressed an opinion that the cause was a proper one to

be tried in the superior courts, held that there was no power to refer back for the
arbitrator's certificate as to the costs, but that the proper course was to lay his
award bef(n'e the judge at nisi prius, who would exercise his discretion: Webber y.

Lee, 1 D. it L. 584. It is a rule of extended application that the court cannot
receive affidavits to explain the intention of the parties to a written instrument,
if such affidavits are in contradiction of the instrument sought to be explained.
"Where therefore upon a reference by order of nisi prius, the parties agreed that a
statement of certain suras admitted to be due to the plaintiff should be annexed to

the order, and one of these was £750, but by mistake of a copying clerk was writ-

ten £450 ;
held that the mistake was in effect the mistake of the plaintiff, and could

not be amended : 'Wynn v. Nicholson, 6 D. & L. 717. The arbitrator should make his
award within three months after he shall have entered on the reference: see sec-

tion 171 of this act. "Where the costs which an award had directed defendant to

pay had been taxed, but the award was, as to one part of it, referred back to the
arbitrator, held that a second taxation of costs was necessary: Johnson v. La'ham,
20 L. J. Q. B. 236. If under tiie original reference the arbitrator has power over
tiie costs of the refei>ence and of the award, that power continues as to the costs
of the award when referred back: Mcliae v. McLean, 2 El. & B. 946. If an arbi-

trator, M'hcn an award has been referred back to him, hear fresh evidence, and
thereupon amend his award so as to supersede part of his former award, the costs

of proving the part so superseded should, it seems, be divided between the par-
ties: Blatr V. Jones, 6 Ex. 701.

(r) As the case may require, i. e. as to the whole matters referred, or any part
thereof, in the discretion of the court or the judge to whom application is made
under this section.
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• terms as to costs and otherwise as to the said Court or Judge

may seem proper, (s) 19 Vic. c. 43, s. 88.

16^. (0 -^^^ applications to set aside any award made on

in which a compulsory reference, (m) shall be made (w) within the first

tu set^aside six days (iv} of the term next following the publication of

blmade."'' the award to the parties, (a,-) whether the award be made in

Vacation or in Term; (^) and if no such application be

(s) It is in the power of the court or judge to impose costs or give sucli direc-

tions when referring back the award as may at the tim.e of the application be
thouglit necessary. If tlie application be granted " uj^on payment of costs," the

payment of the costs will be a condition precedent to the re-determination.

(i) Taken from Eng. Stat. IV & 18 Vic. cap. 125, s. 9.

(m) The words of this section, which are restricted to awards made upon
compulsory references (sections 158, 160), are not so extensive in meaning- as

those used in section 163, which relate to awards made imder section 162 of this

act. It is not necessary that the judge's order referring a cause under section

158 should be under a rule of court before a2:)plying under this section to set aside

the award: Viatson v. Bennett, 5 H. & N. 831.

(v) The obvious intention is to lay down a rule limiting the time for moving
to set aside the awards mentioned in this section. That rule is imperative.

Where a rule nisi is obtained before the last day of the term in which the award
must be moved against, the court may allow additional affidavits to be filed after

that day : In re Wheeler and Murphy et al, 2 Prac. R. 32.

{iv) Computation of time: see R. G. pr. 166.

{x) What is the meaning of the word "publication?" "/ think that word
satisfied by the award having been made and notice having been given to the parties

that it is within their reach upon payment of just and reasonable expenses. And
I concur in thinking that the award cannot be said to be ready when it is only

to be had on submitting to a wrongful demand :" Musselbrook v. Dunkin, 9 Bing.

606, per Tindal, C. J ^Ihe part italicised of this definition has been upheld, but

the remainder has b^n denied: Macarthur \. Campbell, 5 B. <fe Ad. 518; see

also remarks of Coleridge, J. in Reynolds v. Askeiv, 5 Dowl. P. C. 682. The
accepted definition appears to be this—An award is published when the parties

have notice that it is ready, without reference to the circumstance whether the

charges are reasonable or not. The notice, it seeVos, should be such as to enable

the parties to obtain a knowledge of the contents of the award: Brooke v.

Mitckell. 8 Dowl. P. C. 392 ; Dexter v. Fitzgibbon, 4 U. C. L. J. 43. It is not

now any excuse for not applying to set aside an award within the proper time,

that the parties had been prevented from obtaining a knowledge of the contents

by tlie arbitrator withholding the award until payment of extortionate fees

:

Moore v. Darley, 1 C. B. 445 ; MacarthurY. Campbell, 5 B. <fe Ad. 518. But it has

been held under the old practice that the courts have no general jurisdiction over
fees paid to arbitrators under protest: Dossett \. Gingell, 2 M. &. G. 870; see

new iStat. 29 Vic. cap. 32.

(//) Qn. If an award be made during term but too late to be moved against

within the first six days of such term, when must the application be made ?

The meaning of the section under consideration is not very clear upon' the

point. The doubt is as to whether a party desiring to move against an award
mu.st move within the first six days of term, or within the first six days of term

i
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-made, or if no rule be granted thereon, or if any rule granted

thereon be afterwards discharged, such award shall be final

between the parties. (..) 19 Vic. c. 43, s. 89.

IGG. (a) Any award made on a compulsory reference WTienan,.„_, .,^ , ,. award mav,
may, by authority of a Judge, (6) on such terms as to him by order of

seems reasonable, be enforced (c) at any time after six enforced,

days (fZ) from the time of publication, (e) notwithstanding

next after publication, if award made durino^ term. If the section will bear

the latter construction, then, for example, an award made on the fourth or fifth

day of a term must be moved against on or before the tenth or eleventh day of

the same term. But if the contrary construction be the true one, then the party

wishing to move would have the first six daj's of the "term next following the

terra in which publication was made. The latter seems to be the better opinion.

See Laurie v. Russell, 1 Prac. R. 36; In re Burt. 5 B. (fe C. 6fi8. Though the

section under consideration is restricted to awards made upon compulsory refer-

ences, a general view of the time within which awards may be set aside may be

here introduced. Awards for the purpose of the inquiry may be divided into

three classes—1. Those under Stat. 9 <fe 10 Wm. III. cap. 15; 2. Those un-

der the section here annotated; 3. Those not embraced in ejther of the said

statutes. As to the first, the application must be made before the last day of the

term next after publication : In re Burt, 5 B. <fe C. 668. As to the second, within

the first six days of the term next after jjublication : section 165. As to the

third, within the first four days of the term next after publication (being the

period allowed for moving new trials), unless there is good reason for further

delay: see Rawsthorn v. Arnold, 6 B. tfe C. 629; Emet v. Ogden, 7 Bing. 238;

Musselbrook v. Dunkin, 9 Bing. 605 ; Burgess y. The Guardians of the Mitchelstown

Union, 4 Ir. C. L. R. 566 ; Laurie v. Russell, 1 Prac. R. 36, per Burns, J. ;
In re

Mathews and Webster, lb. 75; In re Cumming and Graham, lb. 122 ;
Murphi/ ct

al V. Cotton et al, 14 U. C. Q. B. 426 ; Todd v. McBlain, 4 Ir. C. L. R. 190. And if

the reason for delay be not satisfactory, the consent of the opposite party will not

facilitate the application : In re the North British Railwny Co. v. Trowsdale, L.

R. 1 C. P. 401.

(z) It is apprehended that the word "final" must be* understood sub modo.

The award mentioned in this section, if not moved against within the pro-

scribed time, may be taken to be so far final that it cannot afterwards be set

aside in a summary manner; but if the same award be sued on at common law
for the purpose of enforcing it, it is presumed that all the usual defences would
be open to defendant. It cannot be that an intentional or inadvertent omission to

move against tlie award will debar the party who might have moved and taken

the initiative, from objecting to an award void or defective upon which he is

sued, and against which at commim law he maj' have a good defence.

(a) Taken from Eng. Stat. 17 <fc 18 Vic. cap. 126, s. 10.

(6) Bg authority of a judge, intends an application to the judge to be, it is pre-

sumed, supported by affidavit. Qu. Is the order absolute in the first instance?

The practice here enacted seems to be analogous to that of obtaining speedy
execution, and therefore leads to the inference that the order may go in the first

instance.

{c) As to the mode of enforcing awards in general : see note » to section 163.

(d) The time mentioned in the English act is "seven days."

{e) When award said to be published : see note z to section 165.
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phation of that the time for moving to set it aside has not elapsed. (/)
six days. ^^^.^ c. 43, S. 90.

167. (g) Whenever the parties or any of the parties to

ti< ftlwuiy any deed or instrument in writing made or executed, since

agTC^hat* the twenty-first day of August, one thousand eight hundred

mLebe- and fifty-six, (A) or after this Act takes effect, (t) have

simuVe^*'"^ agreed, or agree (y) that any existing or future differences

aiwtratiou, between them or any of them shall be referred to arbitra-

*' Jud"^*
°^ ^^^^j (^''O

^^^ ^^y ^^^ °^ ii:iore of the parties so having agreed

may stay
^ or any person or persons claiming through or undep him or

on appiica- them, (I) nevertheless commences an action at Law or a suit
tiou of ; ^ V

_

deiLudant in Equity against the other party or parties or any of them,
and proof i^c i ^ i.

^

of certain or against any person or persons claiming through or under

him or them in respect of the matters so agreed to be

referred, or any of them, (m) then upon the application of

(/) See note y to section 165.

(<7) Taken from Eng. Stat. 17 & 18 Vic. cap. 125, s. 11.

(/i) When C. L. P. Act, 1856, came into force.

(i) 5th December, 1859.

(j ) One party cannot make an agreement. There must be the aggregatio men-

tinm of at least two persons. The word " agreement" is often used as synonymous

with promise. In this sense it appears to be used here. And yet the party pro-

mising or agreeing must be one of the parties to a deed or instrument. Without

the promise^of the other party or parties to the instrument there would be a want

of mutuality and therefore no agreement. The submission intended is manifestly

one by consent of parties. The section does not apply to a subsequent agreement

of parties to refer, where there is no such agreement in the original stipulation

or instrument : Blylhe v. Lafone, 1 E. & E. 435 ; but see Mason v. Haddan, 6 C.

B. N. S. 526; Hattersley v. Hatton, 3 F. <fe E. 116. A submission though of pro-

spective disputes has been held to be proper to be made a rule of court :
ParJces v.

Smith, 19 L. J. Q. B. 405,

{k) Differences of law as well as of fact are within the section :
Randcgger v.

Holmes ct al, L. R. 1 C. P. 679.

[1) Semhle, assignees of a bankrupt are not persons claiming through or under

the bankrupt, within the meaning of the corresponding English section :
Pennell

dal\. Walker, 18 C. B. 651.

(m) The agreement so made shall be binding not only upon the parties to the

instrument but upon their representatives, that is to say—all persons claiming

through or under the parties to the instrument in respect of the matter in dis-

pute. The words of the section do not seem to require that the action should be

brought upon the very point which is in difference between the parties. It is

only necessary that it should be brought in respect of some of the matters agreed

to be referred. To bring a case within the section, it is enough if there be a

matter in dispute between the parties which they have agreed to refer, and an

action also in respect of a matter agreed to be referred, although the action may
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the Defendant or Defendants, or any of them, (n) after

appearance and before plea or answer, (f) and upon the

Court or Judge being satisfied (p) that no sufficient reason

exists why such matters ought not to be referred to arbitra-

tion according to such agreement as aforesaid, ((/) and that

have been brought in respect of some claim arising out of the same contract,

•which as a matter of legal right is not substantially disputed. Where a charter

party contained a clause that if any difference of opinion should arise between
the parties, either in principle or detail, the same should be referred to arbitra-

tion ; and an action having been brought upon that charter party by the ship-

owner for the freight agreed upon, and a cross action by the charterers for dam-
ages alleged to have been occasioned by the unseaworthiness of the vessel, the

charterer being willing to refer, the court, upon his application, made absolute a

rule to stay all proceedings in the action by the shipowner : Russell v. Pellegrini,

28 L. T. Rep. 121. And j-et the question to be referred must be one arising

out of the agreement, and reasonably presumed to have been contemplated

:

Wallis V. Ilirsch, 28 L. T. Rep. 159. Where it appears to the court that a ques-

tion of fraud is bona fide raised, they will not stay proceedings in order to refer

the case: lb. In an action on a charter party against a surety for freight, the

defendant was not allowed a reference of a claim for compensation for a breach of

warranty of the capacity of the vessel, that being a claim of which the principal,

the charterer, only could take advantage, and not the surety : Daunt et al v.

hazard, 27 L. J. Ex. 399 ; see also Lury et al v. Fearson el al, 1 C. B. N.S. 639.

(h) The application can only be made in one court—that being the court in

which the action is brought—and if an order be made in that court, it is not in

the power of either party to avoid it by bringing an action in any other court

:

see Doe d. Carthew et al v. Brenton, 6 Bing. 469 ; see also Parkin v. Scott,

1 Taunt. 565. It may be made, apparently, by a defendant, whether within or
without the jurisdiction, for there is nothing in the context to manifest a contrary

intention.

(o) Until appearance defendant is not a party to the suit. If after appearance
he plead to the merits, he waives the privilege by this section conferred upon
him. The application, therefore, must be " after appearance " and "before plea

or answer."

[2>) As to the mode of satisfying the court or a judge see note v to section 44.

{(j) This provision is one entirely new in principle. The effect of the enact-

ment is to drive the parties from the court to the arbitrators chosen or to be
chosen by themselves—periiaps long before the existence of difliculties between

them. It has been over and over again held that neither courts of law nor equity

could be ousted of jurisdiction by agreement of the parties: Kill v. Jlollisler,

1 Wil3. 129 ; Thompson et al v. Charnock, 8 T. R. 139; Loives v. Kenuode, 8 Taunt.

146 ;
Dicas v. Jay, 6 Bing. 519 ; sec also Harris v. Reynolds, 7 Q. B. 71 ; and ScoU

V. Avery, 8 Ex. 487 ; Avrry v. Scott, lb. 497. Parties cannot by contract oust the

courts of their ordinary jurisdiction

—

i. e. they cannot agree that no court shall have

jurisdiction in case of a breach of the contract; but it is quite le^al and often bene-

ficial for them to agree that no cause of action shall arise out of the contract, until

an arbitrator or private tribunal shall have first adjudicated on the subject matter

and settled the sum payable ; for in that case there is no ousting of jurisdiction,

there being no jurisdiction possible until the sum has been ascertained by the

arbitrator: Scott v. Avery, before House of Lords, 28 L. T. Rep. 207 ; s. c. 5 II. L.

C. 811 ; Hortonx. Sayer, 4 11. ifc N. 643; Braunstein v. Tlie Accidental Death Assur-
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the Defendant was at tbe time of the bringing of such action

or suit and still is ready and willing to join and concur in all

acts necessary and proper for causing such matters so to be

decided by arbitration, (r) the Court in which such action or

,
suit has been brought or a Judge thereof may make a rule or

order staying all proceedings in such action or suit, on such

terms as to costs and otherwise, as to such Court or Judge

may seem iSt, (s) but such rule or order may, at any time

ance Co. 1 B. <fe S. '782; Lee v. Page, 30 L. J. Ch. 857. The fair result of the

authorities is, that if the contract is in such terms that a reference to a third per-

son or to a board of directors is a condition precedent to the right of the party to

maintain an action, then he is not entitled to maintain it until that condition is

complied with ; but if, on the other hand, the contract is to pay for the loss (or

other matter in question), with a subsequent contract to refer the question to arbi-

tion, contained in a distinct clause collateral to the other, then that contract for

reference shall not oust the courts of jurisdiction or deprive the party of his ac-

tion : Elliott V. The Royal Exchange Assurance Co. L. R. 2 Ex. 243, per Kelly, C. B.

;

see also Griggs v. BiUington, 27 U. C. Q. B. 520. To a declaration for work done
and materials supplied, the defendant pleaded, except as to £145 3s. Id. parcel of

the money claimed, that the plaintiff ought not to be admitted to allege that at

the commencement of the suit any more than the said sum of £145 3s. Id. was
due by the defendant to the plaintiff, because that after the accruing of the causes

of action in the declaration mentioned and before this suit, a dispute having
arisen as to the amount due, an agreement was made to refer the question of how
much was due to the award of an arbitrator, and to be bound by his award, and
that the arbitrater, having heard all the evidence, awarded that the amount due
from the defendant to the plaintiff in respect of the said causes of action was
£145 3s. Id. On a demurrer to this plea: Held, that the plea was good without

any allegation of payment or tender of the amount awarded to be due, being

pleaded only to the amount claimed in the declaration beyond the sum so

awarded to be due: Cummings v. Heard, 20 L. T. N. S. 975.

(r) The effect of the section is not to make the agreement to refer a good de-

fence, but a ground of application for the stay of proceedings. Mutuality must
be shown. In the first place it must be made to appear that the party suing had
agreed to refer, and that he is suing in breach of that agreement. In the next

place it must appear that the party applying was a party consenting to the in-

tended reference.

(s) The court will not allow the action to proceed upon a mere suggestion of

fraud on the part of defendant, but will require it to appear that the plaintiff

meant to rely upon some matter of fraud relevant and material to the issue

:

Hirsch ei al v. Im Thurn et al, 4 C. B. N. S. 569. No order will be made where
the object of defendant is merely to delay the plaintiff: Lury et al v. Pearson et al,

1 C. B. N. S. 639. Courts have always had power to stay an action brought
against good faith: Cocker y. Tempest, 9 Dowl. P. C. 307, joer Parke, B. The
power of each court over its own process is unlimited: it is a power incident to

all courts, both superior and inferior. The exercise of the power is certainly a

matter for the most careful discretion, and when there are conflicting statements

of facts, it is in general better not to try the question between the parties by affi-

davit : lb. per Alderson, B. A court of equity may, on the ground of want of

honafdes, order a bill to be taken off the file: Rohsonv. Dodds, 20 L. T. N.S. 968.

Even if the court should refuse to stay proceedings under this section, and indeed
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afterwards, be discharged or varied as justice requires, (t)

19 Vic. c. 43, s. 91.

IG8. («) If in any case of arbitration, the document Provision

authorizing the reference (^v) provides that the reference shall iii'^iiiriaace

be to a single arbitrator, («•) and all the parties do not, after ari.nnitoi*'or

differences have arisen, (x) concur in the appointment of an hjlij^efu'sln"

arbitrator, or if any appointed arbitrator refuses to act, (>/) wheif'tho^'

or becomes incapable of acting, (z) or dies, (a) and the terms
j1j^s*i"oT

of the document do not shew the intention that such vacancy
t!'ntion"that

should not be supplied, (h) and the parties do not concur in I'isi'iace

even if defendant neglect to avail himseif of its provisions, it would appear that
he may, notwithstanding, sue phiintiff for having violated his agreement to refer

to arbitration: Livingston v. Jialli, 24 L. J. Q. B. 269; see also Wade v. Simeon,
ZD. &L. 27.

(t) i. e. Either b\- the judge wlio made the order or by the court in banc : see
Shaw el al v. Nickerson, 7 U. C. Q. B. 541 ; see also note w to section 48.

(?0 Taken from Eng. Stat. 17 & 18 Vic. cap. 125, s. 12.

{v) Document, i. e The submission or agreement between the parties, evidenced
by writing, mere verbal submissions not being apparently within the section.

(ir) i. e. An arbitrator not named in the document authorising the reference.

(j:) Manifestly intending a document executed before differences have arisen,

but in anticipation of such differences: see Collins v. Collins, 7 W. R. 115; see
also In re Lord, 1 K. <fe J. 9u ; s. c. 24 L. J. C'h. 145 ; Bos et al v. Belsham et al,

L. R. 2 Ex. 72 ; In re the Liquidators of the Anglo Italian Bunk and de Rosaz,
L. R. 2 Q. B. 452; In re Hopper and Wrightson, L. R. 2 Q. B. 367.

(y) Xo man, not being a judge or other such pviblic officer, can be compelled to
act as an arbitrator or mediator between parties against his will: Crawshay v.

Collins. 3 Swanst. 90. As to neglect to act after having accepted the office, see
Willoughbi/v. WilloughbTf, 9 Q. B. 92.3. As to wilful delay, see i^rorf/fy <' "^. •
Fhdps, 6 Ex. 897.

(?) It has been said that neither natural nor legal disabilities render a person
incapable of being an arbitrator; for ever}* person is ot liberty to choose wliom he
likes best for his judge, and he cannot afterwards object to the manifest deficien-

cies of those whom he has himself selected : Russell Arb. 3 cd. 105. Supposing this

to be the true doctrine, it will be observed that it is restricted to cases where the
disabiliiy, tfec, was in existence and manifest when the arbitrator was appointed,
and to cases where the arbitrator has been apjjointed by the parties themselves.
If the arbitrator be appointed by the court, or, though appointed by consent, if

after his appointment a natural or legal disability ha|)pen to him, it follows that
the parties will not bo necessarily bound to continue him.

(a) As to the death of one of several arbitrators, sec Crairshatj v. Collins,

3 Swanst. 90; Chrsli/n v. Dulbi/, 2 Y. ct C. 170. As to the death of one of the
parties to a reference, see Lewin et al v. Uolbrook, 2 Dowl. X. S. 991 ; Bjwen v,

Williams, 6 D. <fe L. 235.

{b) A clause mij- be inserted in any submission to provide for the contingen-
cies noticed in this section: see Bylhucood, by Jarman, vol. 1, 533, 619. If there
be no express stipulation, then of course this section is apitlicable.
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should not appointing a new arbitrator, (c) or if, where the parties or

two arbitrators are at liberty to appoint an umpire (t?) or third

arbitrator, (e) such parties or arbitrators do not appoint an

umpire or third arbitrator, (/) or if any appointed umpire

or third arbitrator, refuses to act, (g) or becomes incapable

of acting, (h) or dies, (i) and the terms of the document

authorizing the reference do not shew the intention that such

vacancy should not be supplied, and the parties or arbitrators

respectively do not appoint a new one, (J) then and in every

such instance, {k) any party may serve the remaining parties

or the arbitrators (as the case may he) with a written notice

(c) It has been held that the death of an arbitrator defeated a reference and
opened up the whole matter between the parties, so as to place them in the same
position as if no reference had ever been made or agreed upon. Under these cir-

cumstances it was allowable for either party to abandon the submission : Harper
et al V. Abrahams, 4 Moore S. And yet such conduct has never been looked upon
indifferent to that of a clear breach of faith : lb. To prevent it the section under
consideration has been enacted. It has been held under the old practice that no
action would lie for refusing to nominate an arbitrator pursuant to a covenant in
that behalf: see TaitersaU v. Groote, 2 B. tfe P. 131; see also ScoH v. Avery,
8 Ex. 487 ; Avery v. Scott, lb, 497.

(d) Arbitrators are not at liberty to appoint an umpire unless express authority
to do so be given them by the submission or other instrument of reference : see
Little et al v. JVetvton, 9 Dowl. P. 0. 437. Under a reference to arbitration to be
held "in the usual manner," after each jiarty has chosen an arbitrator, a judge in
chambers will not, because of a difference as to the umpire between the two arbi-

trators chosen in the first instance and before the arbitrators have themselves
proceeded to settle tlie matters in dispute, appoint the umj^ire desired : lioive v.

Oolt07i, 3 U. C. L. J. 116.

(c) A third arbitrator must be appointed before the arbitration proceeds.
An umpire may be and usually is appointed after the arbitrators have entered
upon the reference and are unable to agree. There are other distinctions be-
tween the two, unnecessary to be mentioned here : see Bates v. Townley et al,

1 Ex. 572.

if) The appointment of a third arbitrator or umpire may be a condition pre-
cedent to the right of -the arbitrators to act. The provision under consideration
contemplates some such case.

{g) The refusal to act by an umpire named by the arbitrators does not make
the arbitrators incapable of naming another person. Their power continues until
they have named some one who accepts the ofiice : see Oliver v. Collings, 1 1 East.
867 ; Trippet v. Eyre, 3 Lev. 263. This enactment appears to be directed to the
case where arbitrators refuse to make an effective appointment.

(7t) See note z to this section.

{i) See note a to this section.

ij ) ^ special clause may be introduced into tlie submission to meet this case.

(/••) i. e. In the several instances detailed in the early part of this section.
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to appoint an arbitrator, umpire or third arbitrator
; (?) and a Judge to

.-.,, , , „ . „ , ,'/N ajiromt an-
il Within seven clear days after service oi such notice {m) no otiiLr in de-

arbitrator, umpire or third arbitrator be appointed, any Judge proper

of either of the Superior Courts of Law, or of the Court of
^"'" ^'

Chancery, or of any Ccunty Court, if the case be in such

County Court, may, upon summons to be taken out by the

party who served such notice, (?i) appoint an arbitrator, um-

pire, or third arbitrator (as the case may Se), and such arbi-

trator, umpire or third arbitrator may act in the reference and

make an award as if he had been appointed by consent of all

parties, (o) 19 Vic. c. 43, s. 92.

160. (p) When the reference is or is intended to be Whonthe

to two arbitrators, one appointed by each party, (q) either is to two

party in case of the death, (r) refusal to act (s) or incapacity ami one

of any arbitrator appointed by him, (/) may substitute a new l!'!'ts t"*^"'

arbitrator, («) unless the document authorizing the reference ot'u "v may,
^

shews the intention that the vacancy should not be sup- not'iwr&a'*

plied, (f) and if on such a reference one party fails to appoint
arintrator to

an arbitrator either originally or by way of substitution as act alone,

(0 No pai'ticular form of words is necessary; the notice must of course be
varied to accord with the facts of the case. As to the service of the notice, «fec.,

see R. G. pr. 131 e^ seq.

(m) The period of seven clear days appears to be a very common one with the
English legislature for such appointments in the case of public companies. See
Eug. Stat. 8 <fe 9 Vic. cap. 18, s. 28 ; 8 <fe 9 Vic. cap. 16, ss. 130, 131.

(w) As to the powers of a judge see note ?o to section 48.

(o) An umpire may, it seems, be appointed under this section, though the
instrument of reference were executed before this act came into force : see In re

Lord, 24 L. J. Chan. 145 ; s. c. 1 K. &. J. 90. See further. In re Liquidators of the

Anglo-Ilalian Bank and Francois de Romiz, L. R. 2 Q.B. 462 ; and Dc Rosay v, the

Anglo-Italian Bank Limited, L. R. 4 Q.B. 462.

{]}) Taken from Eng. Stat. 17 <fe 18 Vic. cap. 125, s. 13.

(q) Reference—intended to apply to submissions by consent of parties. The
instrument of reference being the " deed or instrument in writing" mentioned in
section 167 of this act.

(r) See note a to preceding section,

(s) See note y to preceding section,

.

{t) See note z to preceding section.

.

(m) The appointment may be made by either partj' whose first arbitrator dies,

or refuses to act, ifcc.

('') In which event either of the remaining arbitrators would be entitled to act
or else the reference would lapse, .
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unless the aforesaid, (vv) for seven clear dajs (w') after the other party

provides bas acDointed an arbitrator, and has served the party so fail-
that the . \\ , . . . '

, , • ^ . 1

vacaiiiy ing With notice in writing to make the appointment, (x) the

be suj.piied. party who has appointed an arbitrator may appoint such arbi-

trator to act as sole referee in the reference, (y) and an award

made by him shall be as binding on both parties as if the

appointment had been by consent ; but the Court or a Judge

may revoke such appointment on such terms as seem just, (z)

19 Vic. c. 43. s. 93.

Two arbi-

trators may
always
appoint an
umpire,
unless the
refereufe
forbid it.

ITO. (a) When the reference is to two arbitrators and

the terms of the document which authorizes it do not shew

the intention that there should not be an umpire, or do not

provide otherwise for the appointment of an umpire, the two

arbitrators may appoint an umpire at any time within the

period during which they have power to make an award, (b)

(I'y) It has been usual in ordinary submissions to provide by express stipula-

tion that if either party fail or neglect to appoint an arbitrator within a specified

time, the other may upon proper notice do so for him.

(w) See note m to preceding section.

(x) As to service of notice, tfec, see R. G. pr. 131 et seq.

(?/) It is important to note the effect on the part of either party to appoint an
arbitrator. In such case the arbitrator appointed by the other may proceed as

sole referee.

(z) Court or judge: see note w to section 48.

(«) Taken from Eng. Stat. 17 & 18 Vic. cap. 125, s. 14.

(6) When two arbitrators differ between themselves, the power to call in an
umpire is a most useful and necessary one. If the two arbitrators each nominate
a person to be umpire, and they agree that either is a proper person for the office,

they may choose between the two by lot: Neale v. Ledger, 16 East. 51. Contra,

where the appointment is by lot without any exercise of judgment : In re Cassell,

9 B. (fe C. 624 ; The European and American Steam Shij)pbig Co. v. Crosskey et al,

8 C.B. N.S. 397. If the arbitrators agree on the umpire they need not be together
when they sign the formal appointment : In re Hopper and WrigMson, L. R. 2 Q.
B. 367, The appointment of an umpire need not be in writing, unless so required
by the reference : Ray v. Durand, 1 Cham. R. 27. It is not the office of the um-
pire, when appointed, to decide between the two arbitrators, but to decide between
the parties to the reference. The jDowers of arbitrators are often terminated by
the appointment of an umpire. It is his duty to decide all matters referred,

including those upon which the arbitrators are unable to agree. This appears to
be one of the leading distinctions between an umpire and third arbitrator : see
TollitY. Saunders, 9 Price, 612; Reynolds y. Gray, 1 Ld. Rayd. 222; AIHchell Y.

Harris, lb. 671; Bates v. Cooke, 9 B. <fe C. 407; Soulshy v. Hodgson, 1 W. Blac.

463; Beck v. Sargent, 4 Taunt. 232 ; and generally see '2 Saund. 133, note 7 ; see
also Hcatkeringtonx. Robinson, 7 Dowl. P. C. 192; Harlow v. Read, 3 D. A L. 203;
Greene v. Bracken, 2 Ir. C. L. R, 176. An award of umpirage is valid, though
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unless they are called upon by notice as aforesaid to make

the appointment sooner, (c) 19 Vic. c. 43, s. 94.

171, (d) The arbitrator acting under any such docu- Award to he

ment (e) or compulsory order of reference as aforesaid, (/) a

.

cit:iiu

or under any order referring the award back, (^g) shall make
^'^"*^"

"

his award under his hand, (/t) and (unless such document or

order respectively contains a diflferent limit of time) (J) within

three months [j) after he has been appointed, and has entered

on the reference (Jc) or has been called upon to act by a no-

made before the time limited for the award of tlie arbitrators : luvj v. Durand,
1 Cham. R. 2*7 ; but see section 173 and notes thereto.

(c) i. e. Under section 168.

(d) Taken from Eng. Stat. IT & 18 Vic. cap. 125, s. 15.

(e) i. e. The document in sections 168, 169 and 1*70 of this act.

(/) i. e. Under section 158, and 2)robably under section 160.

([/) i. e. Under section 164.

(Zt) i. e. The award must not only be in writing but signed: see Everard v
Palerson, 6 Taunt. 625. Consequently the award to be made in any of the cases
enumerated in the coiumencement of this section must be made in writing signed
by tlie arbitrator making it. Still it is apprehended that this section is only
cumulative, and tliat it does not deprive the parties to a submission from requir-
ing a form of award different to tliat in this section prescribed. If, for exam-
ple, tlie submission provide that the award be under the hand and seal of the
arbitrator, an award not sealed maj' not be considered a suHloient compliance: see
Henderson v. Williamson, 1 Str. 116. And yet it is doubtful whether, in the ex-
ample supposed, the omission to athx the seal would at this daj' invalidate the
award. In such cases there is ample discretion reposed in the courts to cause
formal omissions to be rectified, which in one case they did not hesitate to exer-
cise. In an old case where the submission called for an award indented, an award
both in writing and sealed, but not indented, was held to be bad: see Ilinton v.

Cray, o Kob. 512. In a later case tiie court refused to entertain a similar objec-
tion : see G<itlij)'e v. Dunn, Barnes, 55.

(/) Every well-drawn submission contains a provision fixing a period within
which it is declared that the award shall be made.

{j) Where the declaration on an award shewed the submission to have boon
made on a certain day and tiie award a few days thereafter, tiie court lield that
it appeared sufiieientl}- to liave been made within the proper time: lieid v. Rcid,
16 U. C. C. r. 247. If there be a limitation as to time, and the parties to the
reference go on with it after the time limited has expired, and make no objection
till after award made, tiicy caimot afterwards raise the objection that the time
expired before the nuiking of the award: Ti/cnnan v. Smith, 6 E. & 15. 7rj; Wat-
ton V. Bennett, 5 II. tfc N. S;>1 ; Earl of JJarnlei/ v. The Proprietors ,!\c. of the
London, Chatham and Dover Railway, L. It. 2 II. L. 43. Contra, if the party
object, though continuing to attend: Ringland v. Lowndes, 17 C. B. N. S. 514;
Davies v. Price, 34 L. J. Q. B. 8 ; s. c. 1 1 L. T. N.S. 203 ; but see Barton v. iluber-
ius, 16 U. C. G. P, 440.

(A) The appointment of an arbitrator, when by consent, dates from the submis-



240 THE COMMON LAW PROCEDURE ACT. [S. 172.

tice in writing from any party, (I) but the parties may by

consent in writing (m) enlarge the time for making the

award, (n) 19 Vic. c. 43, s. 95.

Period may |7«|. (o) The Court of which such submission, document
be enlarged. ^ ^ '

sion or other document of reference: see Antram v. Chace et al, 15 East. 209. Tlie

award may be made on the same day that the document authorizing the reference

has been executed: see Barnardiston v. Fowler, 10 Mod. 204. The three months
do not begin to run until the arbitrator has entered on the reference : Baker v.

Stephens, L. R. 2 Q. B. 523.

[1) This notice of course to be effective only when the document of reference

has been executed by all the parties, if from the reading of the instrument it ap-

pear that the consideration to each party is the accession of all parties.

{in) The specific mode of enlargement, viz., by writing, is pointed out. It

must, as regards all references coming within the meaning of the section, be
carefully observed: see Burley v. Stephens et ux, 1 M. & W. 156.

(n) The right of the parties to a reference by consent to enlarge the time for

making an award has never been questioned. The enlargement, if there be a

period limited by the instrument of reference for making the award, should be
made within that period. The consent must be mutual: Ruthven v. Kuthven,

5 U. C. Q. B. 273. And the enlargement ought to be indorsed at the time it pur-

ports to be signed: s. c. lb. 276. But the parties by their conduct, such as attend-

ing meetings, tfec, have at common law been held to authorize and assent to en-

largements made by the arbitrator: see Leggett v. Finlay, 6 Bing. 255. Where
the parties conducted themselves as if there were a good enlargement, an irregu-

lar enlargement was held to be thereby waived: Ilallett v. Hallett, 5 M. & W. 25;
see also Ruthven v. Ruthven, 5 U. C. Q. B. 276 ; Broione v. Collyer, 20 L. J. Q. B.

426; Hull v. Alway, 4 0. S. 375. It is usual in well-drawn submissions to give
the arbitrator himself power when necessary to make enlargements. That power
is considered as running from time to time so as to feed future enlargements: see

Payne v. Deakh, 1 Taunt. 509 ; Barrett v. Parry, 4 Taunt. 658 ; Leggett v. Fnilay,

6 Bing. 255. The arbitrator has not the power unless express authority be con-

ferred upon him: In re Blorphett and Witherden, 2 D. &, L. 967. If the enlarge-

ment be made pursuant to agreement in the instrument of reference contained, the

enlargement is part of the submission. When tjvo parts of a deed of submission
to arbitration were executed, and the arbitrator endorsed the enlargements of the

time for making his award on one part, the coin-t comjjelled the party in whose
possession that part was to make it a rule of court: In re Smith and Blake,

8 Dowl. P. C. 130. It seems clear that when the time for making an award is en-

larged, the enlargement, whether by the parties, the arbitrators, or by judge's
order, should, with a view to an attachment, be made a rule of court, as well as

the original submission: Masecar v. Chambers et al, 4 U. C. Q. B. 171. Where a
cause was referred under a judge's order containing a proviso that the arbitrator
should make his award on or before a day appointed, but if not then prepared to

enlarge the time, "as he might require and a judge of the court might think rea-

sonable and just," held that the time was duly enlarged by a judge's order obtained
after the time limited for making the award had expired : Rtid v. Fryalt, 1 M. &
S. 1. Per cur. " Such a term ought never to have been inserted in the order of
reference:" lb. 3. If an arbitrator be authorized to enlarge the time by judge's
order, an enlargement by himself alone is insufficient: Mason v. Wallis, 10 B. tfe

C. 107.

(o) Taken from Eng. Stat. 17 4 18 Vic. cap. 125, s. 15.

^^jm\
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or order lias been or may be made a rule or order, (p) or any

Judge thereof, (q) may, for good cause to be stated in the

rule or order, (r) for enlargement, from time to time, (s)

enlarge the terra for making the award, (/) and if no other

period of enlargement be stated in the consent or order for

enlargement, it shall be deemed an enlargement for one

month, (k) 19 Vic. c. 43, s. 95.

173. (v') In case an umpire has been appointed, (to) and \nicntbe
umpire

in case the arbitrators have allowed their time to expire with- shall act.

(p) Before application can be made under this provision, it would seem that

the submission (if the reference be by submission), must be made a rule of court:

see Lambert et al v. Hutchinson, 2 M. & G. 858.

{g) Qu. ^ny judge in chambers: Con. Stat. U. C. c. 10, s. 9.

(r) The rule or order cannot be made ex parte; it must be nin, and to show
cause: Clarke v. Stocken, 6 Dowl. P. C. 32. The omission to state the "good
cause" in the rule or order is only an irregularity: Re Burdon et al, 31 L. T.
Hep. 164.

(*) See note n to section I'll.

{t) Neither the court nor a judge had power at common law to enlarge the
time for making an award: see Hidden v. Glasscock, 5 B. *fe C. 390. The power
was for the first time conferred by Eng. Stat. 3 <fe 4 Wra. IV. cap. 42, s. 39, of,.

which our 7 \Vm. IV. c«p. 3, s. 29 was a copy (now section 179 of this act). The
power of enlargement may be exercised after the expiration of the three months:
Wa/son V. Beavan 8 W. R. 612; see also Johnson v. Collie. 24 L. J. Q. B. 63; In
re Ward and the Secretary of Slate for War, 32 L. J. Q.B. 53; Johnston v. Anglin,
5 Prac. R. 62 ; and even after award made: Watson v. Bennett, 3 L. T. N.S. 20;
Browne v. Collyer, 20 L. J. Q. B. 420 ; In re Wood and the Secretary of State for
War, 32 L. J. Q. B. 53; Lord y. Lee, 5 U. C. L. J. N.S. 21 ; but will not be exer-

cised unless fair to both parties: Edwards v. Davies, 23 L. J. Q. B. 278; McNeill
V. MacNeale, 13 Ir. L. R. 154 ; Gaffney v. Killen. 12 Ir. C. L. R. App. xxv. ; nor
if the party applying has been guilty of great laches : Doe d. Mays v. Cannell,

22 L. J. Q. B. 321 ; see Lambert et al v. Hutchinson, 2 M. & G. 858; Andrews v.

Eaton, 7 Ex. 221 ; Kellelt v. Local Board of Health of Tranmere. 34 L. J. Q. B.

87; see further note c to section 179. The rule will not be granted ex parte:
see Clarke v. Slacken, 5 Dowl. P. C. 32.

(?/) i. e. Calendar month: see Interpretation Act, Con. Stat. U. C. c. 2, s 13.

"It seems clear that when the time for making an award is enlarged, the enlarge-
ment, whether by the parties, the arbitrators, or by judge's order, should be made
a rule of court as well as the original submission:" Masccar v. Chambers et al,

4 U. C. Q. B. 172, per Macaulay, J. ; see Crooks v. Chisholm et al, 4 0. S. 121
;

Charles v. Hickson, T. T. 3 it 4 Vic. MS. R. & II. Dig. " Arbitration and Award,"
II. 3 ; also see In re Thirkcll et al, 2 U. C. Q. B. 173.

{v) Taken from Eng. Stat. 17 i 18 Vic. cap. 125, s. 15.

(w) An umpire may be appointed by name in the document of reference. If

not so appointed, provision is made for his appointment under section 170 of this

act. And it would seem that, in the absence of express directions, the umpire
may be appointed without writing, though for obvious reasons the latter mode is

in all respects preferable : see Ray v. Durand, 1 Cham. R. 27.

16



24:2 THE COMMON LAW PROCEDURE ACT. [S. 174.

"When the
award
directs pos-
session of

real pro-
perty to he
delivered,

the Court
may order
such deli-

very and en-

force it as a

out making an award, (x) or have delivered to either party or

to the umpire a notice in writing stating that they cannot

agree, (i/) the umpire may enter on the reference in lieu of

the Arbitrators, {z) 19 Vic. c. 43, s. 95.

174.. («) When any award made on any such submission,

document or order of reference as aforesaid, (Z*) directs that

possession of any lands or tenements capable of being the

subject of an action of ejectment (o) shall be delivered to any

party either forthwith or at any future time, (<:Z) or that any

such party is entitled to the possession of any such lands or

tenements, (e) the Court of which the document authorizing

(x) The power of the umpire under this section is deferred until the arbi-

trators " shall have allowed their time to expire without making an award."
Whether this provision is cumulative or the contrary is doubtful. Decisions be-

fore the passing of this act seem to establish " that an award of umpirage is valid

though made before the time limited for the award of the arbitrators, if they dis-

agree and do not make any award afterwards :" see note 6 to section 170.

{)/) As to disagreement between arbitrators : see Doddington v. Bailioard, 7 Dowl.
P. C. 640.

(2) It is established law that the umpire is to decide between the parties to

the reference and not between the arbitrators, in case of disagreement. When he

eaters upon his duties, the duties of the arbitrators terminate. In the words of

this section, he " enters on the reference in lieu of the arbitrators." It is not

unusual for an umpire appointed in the first instance, to sit with the arbitrators

and hear the evidence, but to take no part in the proceedings unless the arbitra-

tors disagree. This is a convenient practice, and saves at least the expense of a

second examination of witnesses.

(a) Taken from Eng. Stat. 17 <fe 18 Vic. cap. 125, s. 16.

(6) i. e. The order of reference under section 158, as to compulsory references

or the deed or instrument in writing as to references under section 167. This

section is made to extend to any award referred or made pursuant to those sec-

tions which directs that possession of any lands, <fec.

(c) By the common law an ejectment will not lie for anything whereon an

entry cannot be made, or of which the sheriif cannot deliver possession. In other

words, ejectment is only maintainable for corporeal hereditaments : Tillinghast's

Adam's Eject. 18 ; also see a case of ejectment for " a pasture gate" and a " cattle

gate :" Doe d. Haxby v. Preston et al, 5 D, & L 7.

{d) This accords in principle with the power of a judge to certify that execu-

tion may issue forthwith "or at some day to be named in such certificate
:"

section 239,

(e) The distinction between an award that one party named " is entitled to the

possession of land" and that "the possession of the land shall be delivered" by
the other, is now practically of little importance. It may, however, be mentioned
that decided cases before this act established the doctrine that no interest in land

could be transferred by an award : see Rolle. Ab. Arbitrament A. ; Marks v. Harriot,

1 Ld. Rayd. 114; Johnson v. M^sow,Willes. 248 ; Doe d. Morris et al v. Eosser, 3 East.

15 ; Thorpe v. Et/re, 1 A. & E, 926 ; see also Henry v, Kirwan, 9 Ir. C. L. R. 459, The
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the reference has been or may be made a rule or order, may Judgnientin
•'

^ _ .
ejectment.

order any party to the reference who is in possession of such

lands or tenements, or any person in possession of the same

claiming under or put in possession by him since the making

of the document authorizing the reference, to deliver posses-

sion of the lands to the party entitled thereto pursuant to the

award, (/) and such rule or order to deliver possession shall

have the effect of a Judgment in ejectment against every

such party or person named in it, (//) and execution may

issue and possession shall be delivered by the Sheriff as on a

Judgment in ejectment, (/i) 19 Yic. c. 43, s. 90.

t75, (i) In any County Court, the Judge thereof may, County... . . , n 1
Cmirts may

in term, or aj^the sittings, or in vacation, by consent of the order refer-

parties, order any cause to be referred to arbitration, in the trutionasin

same manner, with the same effect and with the same powers, courC?'^

and in like manner may set aside any award thereon, as may

be exercised by the Superior Courts in any cause therein, (j)

19 Vic. c. 90, s. 13; 8 Vic. c. 13, s. 47.

176. (/c) Every agreement or submission to arbitration Every sui)-

by consent, (Z) whether by deed, or in writing not under arbitration

reason of the law was based upon feudal principles, viz., that lands should not be
aliened without the consent of. the lord. An award need not set out a description

of the land by metes and bounds : The Great Westcr7i Railroad Co. v. Ralph, 1 Prac.

R. 50.

(/) An application under this section should show the reference, the subject

matter thereof, the award, and the parties in possession of the land awarded. As
to delivei'y of possession : see Mayn et al v. Cannel, 2i L. J. C. P. 41.

(_f/) A judgment in ejectment is not, as other judgments, final between the
parties: Clubine v. McJhdlen, 11 U. C. Q. B. 250.

(/t) The writ of execution upon a judgment in ejectment is known as a writ of

hibere facias possessionem. It as a general rule must, like other executions, follow

the judgment.

(() Tliis is a combination of the County Courts Procedure Act, 19 <t 20 Vic. c.

90, s. 13, and the old County Courts Act, 8 Vic. c. 13, s. 47.

{j) It is not necessary to repeat here what has already been staled in notes to

sections 158 to 174, inclusive. Reference may be made to these sections for the

practice as to references by consent and otherwise, and setting aside awards.

(A) Taken from Eng. Stat. 17 A 18 Vic. cap. 125. s. 17.

{I) A submission b\' written agreement is a contract requiring to be proved
like any otlier contract if its existence be denied. It is true that by statute it

may be made a rule of court, but that is only for the purpose of enforcing its per-

formance in a summary manner. The character of the contract is not altered by
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maybemade geal, (m) uiay, OD the application of any party thereto, (?t)

Court, un- be made a rule of either of the Superior Courts of Law, or ot
less tliu In-

t> nt /-A • •

stmnuut the Court of Chancery, or oi a County Court in actions pend-

ing in such County Court, (o) unless such agreement or sub-

mission contains words purporting that the parties intended

that it should not be made a rule of Court, (p) 19 Vic. c.

43, s 97.

its hems; made a rule of court, nor is it the rule which gives it the binding effect

upon the parties, as in the case of a submission by rule : Berney v. Read, j Q. B.

8o, per Denman, C. J. There can be no agreement unless there be mutuality of

consideration. The consideration to one party is the signing of the other. With-

out the signatures, or at least the assent of both, there can be no agreement. It

has been held that an order of reference of a borough court in England, purport-

ino- to be made by consent, and containing a stipulation for making it a rule of a

superior court, might be made a rule of such court as an agreement of reference

between the parties: Harlow v. Winstanley, 19 L. J. Q. B. 430.

(ni) Oral submissions are clearly excluded from the operation of this section

:

see Ansell v. Evans, 7 T. R. 1 ; v. Mills, 11 Ves. 419. Where two persons

a"-reed by deed to refer all matters in dispute which should arise between them

in relation to a certain contract to two arbitrators, one to be chosen by each

party, and on disputes arising arbitrators were appointed by parol, it was held

that'the submission Avas by parol, and could not be made a rule of court under this

section : Ex parte Glaysher, 3 H. (fe C. 442. But in a somewhat similar case, where

one of the parties had appointed an arbitrator in writing, the submission was made
a rule of court: hi re Neivton and Hetherington, 19 C. B. N. S. 342 ; see also In re

Willcoz and Storkey, L. R. 1 C. P. 671. If one partner assume to execute a sub-

mission for a copartner, his authority to do so must be established before the sub-

mission will be made a rule of court: Re Aldington et al and Chesshire, 15 C. B. N.

S. 375 ; see also French et al v. Weir, 17 U. C. Q. B. 245.

{n) The application may be made by either party at any time either before or

after award. The practice of courts of law and equity in this respect appears to

be the same: In re Taylor et al, 5 B. (fe Al. 217; Ross and Ross, 4 D. tfc L. 048;

Smitk V Syrnes, 5 Madd. 74; Pownall v. King, 6 Ves. 10; Fetherstone v. Cooper,

9 Ves. 67; Heming v. Swinnerton, 5 Hare. 350.

(o) Until this provision has been complied with the courts have no jurisdiction

over agreements of submission: see Harrison v. Grundy, 2 Str. 1178; In re Fer-

ring and Keymer, 3 Dowl. P. C. 98 ; Davis v. Getty et al, 1 S. <fe S. 411 ; Harvey v.

Shelton, 7 Beav. 455; Kirkus v. Ilotlgson, 8 Taunt. 733; Mayor of Bath v. Pinch,

4 Scnlt, 299 ; Bottomley v. Buckley et al, 4 D. tfe L. 157 ; In re Ross and Ross, lb.

648 ; see however Little et al v. Newton, 1 M. & G. 976. But there is inherent power
in the court independently of any statutoi'y enactment to make a judge's order or

order of nisi prius a rule of court : Aston v. George, 2 B. <fe Al. 395 ; Harrison v.

Smith, 1 D. tt L. 876 ; Millington v. Claridge, 3 C. B. 609. Where it was agreed

that a submission should be made a rule of " the court," without specifying any
particular court, the Common Pleas allowed the submission to be made a rule of

that court : Soilleux v. Ilerbst, 2 B. & P. 444.

[p) The difference between this section and that of 9 & 10 Wm. 3, cap. 15,

should be noted. A submission under the latter can only be made a rule of court

when the parties in the submission " agree that their submission of their suit to

the award or umpirage of any person or persons should be made a rule of any of

hi3 majesty's courts of record," (fee. : section 1 ; whereas under the section here
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177. (q) If in any such agreement or submission it be of what
^^^ •' "^

^ ^
I'lnirt it

provided that the same may be made a rule of one in parti- may be made... 'a rule, aud
cuhir of the Superior Courts afuresaid, it shall be made a rule if a case befiT i^-Ni-pi 1 • 1 •

stati-d in the
or that Lourt only; (r) and it when there is no such provi- award for

sion, (s) a case has been stated for the opinion of one of ofaCuurt.

the Superior Courts (/) and such Court is specified in the

award, (») and the document authorizino; the reference has

not before the publication of the award to the parties been

annotated tlie submission may be made a rule of court " unless such agreement or
submission contains words purporting that the parties intended that it should not
be made a rule of court." In the former case an express clause of consent is neces-

Bury. In the latter consent is jiresumed unless dissent be expressed. As to the
intention of the parties in such matters, see In re Woodcrofi and Jones, 9 Dowl.
1'. C r>38. Where an agreement to refer matters to arbitration not under seal

was afterwards duly revoked by deed, the court of cliancer\' refused an applica-

tion to make such agreement a rule of court: Re Drunj and Lijnc, 19 L. T. N. S.

7*i3. The restraint upon revocation witliout leave of the court extends to all

mibmissions which do not contain words purporting that tliey are not to be
made rules of court: see note b to section 179. But this clause docs not import
into every submission to arbitration all the consequences of the 9 <fe 10 Wm. III.

cap. 15, 8. 1: Smith v. WhUmore, lo L. T. N.S. 128 ; Mills\. Biyley, 2 II. «t C. 36.

A submission made a rule of the court of chancery under this clause is not within
the provisions of this act as to discovery: In re The Anglo-Austrian Bank, 10 L.

T. N. S. 369. An action may be maintained on a judge's order of reference made
by consent: Lievesley v. Gihnore, L. II. 1 C. P. 57t). A submission was made a
rule of court on the production of a verified copy of the submission, tlie original

being in the possession of the opposite party, who refused to produce it: Mirlin
V. The Mayor, .j-c, of Belfast, 12 Ir. L. II. 338; an order may, however, be made
in such case for the bringing in of the submission : Hamilton v. Alford, 1 I'rao. R.

13. Submission made a rule of court without an affidavit of the attesting witness
who refused to make an affidavit: Skortall v. Moran, 2 Ir. L. R. 87. Tlie making
the submission a rule of court is not a condition precedent to the making of the
award: O' Kerfe v. O'C'ofwcll, 1 F. «t S. 06. As to the costs of making a submis-
sion a rule of court: see note q to section 1G3.

(q) Taken from latter part of section 17 of Eng. Stat. 17 A 18 Vic. cap. 125.

(r) Tiiis has been the established practice ever since Stat. 9 it 10 Wni. III.

cap. ]!)-. see MiUlcadw. Craufidtl, 9 Dowl. T. 0.124. Wliere a submission i)y deed
of three actions in the Exchequer and one in the King's Bench provided that
the agreement might bo made a rule either of the court of King's Bench or
lOxchequer, the court of Exchequer refused to allow liie submission to be made a
rule of that court after it liad been made a rule of tlie King's Bunch: Wmpenuy
T. Bates, 2 C. «t J. 379.

{») J. e. A provision that the subniis.ston shall or may be made a rule of one in

particular of the superior courts.

{t) As to the statement of special cases for the opinion of the court by arbitra-

tors: see sections 158, 16U and 162, and notes thereto.

{u) The case may be stated on the face of the award, and, if stated for one
court in particular, the name of that court must also appear on the face of the
a ward.
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made a rule of Court, such document shall be made a rule

only of the Court specified in the award, (w) 19 Vic. c. 43,

s. 97.

178. (x') When in any case the document authorizing

Courts not ([^q reference is or has been made a rule or order of any one
to interfere.

_

"^

of such Superior Courts, no other of such Courts shall have

any jurisdiction to entertain any motion respecting the arbi-

tration or award, (y) 19 Vic. c. 43, s. 97.

170. (2) In case of the appointment of any arbitrator or

to^ai'b^tra^'^ umpire by, or in pursuance of any rule of either of the

agreed to lie Superior Courts of Common Law or of the Court of Chan-

oTcourt™^'^ eery, or of any County Court, or Judge's order, or order of

WcwMiout -^'*'*' -P^"*s in any action, (a) or by or in pursuance of any
leave of submission or reference, not containing words purporting that

the parties intended that such agreement should not be made

a rule of any of such Superior Courts, (b) the power and

(w) As already noticed, the submission may be made a rule of court as well

after as before award : see note n to section 1*76.

(x) Taken from latter part of section 17 of Eng. Stat. 17 & 18 Vic. cap. 125.

(2/) This is consonant with the decision of Winpenny v. Bates, 2 C. & J. 379.

{z) Taken from our, repealed Stat. 7 Wm. IV. cap. 3, s. 29, which was a tran-

script of Eng. Stat. 3 & 4 Wm. IV. cap. 42, s. 39. Before the Eng. Stat. 3 <fe 4
Wm. IV. cap. 42, s. 39, it was in the power of either party to revoke the sub-

missioa at any time before tlie award was made, and that whether the submission

was by deed or other agreement: Milne et al v. Gratrix, 7 East. 608
;
judge's order

:

Clapham v. H'lgham, 1 Bing. 87 ; or order of nisi prius : Doe d. TunibuU et al v.

Brovm, 5 B. & C. 384 ; i^ikee v. Cozon, 10 B. & C. 483 ; Walker v. Minchin, 2 Ir. Law
Rec. N.S. 119 ; Gouldlng v. Goulding, 2 Ir. Law Rec. 164. But this did not release

the party revoking from an action, if he had covenanted to abide by the reference :

Grazt'brook et al v. Davh, 5 B. tfe C. 534 ; see also Broivn v. Tanner, 1 Mc C. & Y.
464 ; and Warhurton v. Storr, 4 B. & C. 103. It therefore often happened that upon
the slightest expression of opinion by an arbitrator, unfavorable to either party,

that party revoked the submission: Clarke n. Slacken, 2 Bing. N. C. 651, 'per

Vaughan, ,J. ; and James v. Aitwood, 7 Scott, 843, per Tindal, C. J. It was to

remedy this state of things that the statute was passed.

(a) The provisions of the act are apparently confined to civil proceedings: Bex
V. Bardell et al, 6 A. <fe E. 619 ; Bex v. Shilhbeer, 5 Dowl. P. C. 238. But the court

will not in such a case grant a rule to restrain the arbitrator from proceeding

:

Bex V. Bardell, 5 A. <fe E. 619. Besides, in civil cases the reference unless complete
is not within the statute: Bright v. Darnell, 4 Dowl. P. C. 756. Where two arbi-

trators were nominated in pursuance of a clause in a jjartnership deed, which
provided that they should appoint an umpire before proceeding, it was decided
that until the appointment of an umpire the reference might be revoked without
leave : lb.

(6) The original act was in terms applicable only where the submission con-
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authority of such Arbitrator shall not be revocable by any

party to the reference, without the leave of the Court by

which such rule or order was made, or which is mentioned in

the submission, or by leave of a Judge of such Court ; or in Arbitrator

1/-I 1 -I'l !•• *° proceed
case no such Court be mentioned in the submission and there withrefe-

be no restriction of jurisdiction as aforesaid, then not with-

out the leave of one of such Superior Courts, or of a Judge

thereof, (c) and the arbitrator and umpire shall proceed with

the reference notwithstanding any such revocation, and make

an award, although the person making such revocation do

not afterwards attend the reference; (d) and the Court, or eiiiarg™time

any Judge thereof (as the case may be) may, from time to an award!"

time, (e) enlarge the term for any such arbitrators making

their award. (/) 7 Wm. IV. c. 3, s. 29.

tained an agreement that it might be made a rule of court. This statute is more
extensive, for it is made applicable, unless the submission contain words to the
effect that it shall not be made a rule of court : see Wood v. Closter, 16 U. C. Q. B.
490; see Mills v. £at/lei/, 2 H. & C. 36,

(f) The application should be by rule or summons to show cause : Clarke t.

Stocken, 2 Bing. N. C. 651 ; iand should properly speaking be made before the
award is executed : Phipps v. Jngram, 3 I)owl. P. C. 669. But may be made after-

wards : see note t to section 1*72. Leave will not be granted except upon strong
grounds : James v. Attwood, 1 Scott, 843, per Tindal, C. J. The discretionary
powers conferred by the enactment should be exercised in the most sparing and
cautious manner: Scott v. Vaii Sundau, 1 Q. B. 102 ; Pope v. Lord Duncaunon, 9 Sim.
177. It will in general be refused, unless misconduct on the part of the arbitrator
be shown : In re Woodcroft and Jones, 9 Dowl. P. C. 538 ; Wdson v. Morrell, 15 C.

B. 720; see also Faviell v. The Eastern Counties Railwai/ Co. 2 Ex. 344. Fear of
an excessive award is no ground : 77*6 Great Western Railway Co. v. Jliller. 1 2 U. C.

Q. B. 654. But the court in one case, considering the balance of convenience and
inconvenience to the parties, the unsatisfactory language used in the contract
between them, the uncertainty as to what was intended b}' the clause of refe-

rence, and the ample powers with which the courts and judges are now armed for

compulsory references, aUowed the reference to be revoked: In re Wright et al

and the Corporatio7i of the County of Grey, 8 U. C. L. J. 109.

[d) Though a party revoke or attempt to revoke a submission without leave,

he would still seem to be entitled to notice to attend the meetings of the arbitra-

tors: In re Kyle et al, 2 Jur. 700. The revocation, when dul}- made, is a good
answer to an application to make the submission a rule of court: In re Drury and
Lyne, 19 L. T. N. S. 763.

(e) From time to time: see Leslie v. Richardson, 17 L. J. C. P. 324, as to mean-
ing of these words.

(/) It has been, after some doubt, established that this clause, although an-
nexed to and immediately following the provision in reference to revocations,
applies equally to all cases, whether there has been an attempt to revoke or not

:

see Doe d. Jones et iix. v. Poivell, 7 Dowl. P. C. 539; Parberyy. Xewfiham, 7 M. »fc

W. 378 ; Lambert et al v. Hutchinson,' 2 M. <fe G. 858. The right of the court or a
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Witnesses
may, by
order of the
Court, be
conipelled
to attend
arbitrators.

180- C^') In case of a reference by any such rule or order,

or by any sucb submission as aforesaid, and in case of an

application to the Court by which such rule or order was

made, or to the Court mentioned in such agreement, or to

any Judge thereof, or if no such Court be mentioned in the

submission and there be no restriction of the jurisdiction as

aforesaid, then to one of the Superior Courts or a Judge

thereof, setting forth the place of residence of any witness

whose presence is desired, such Court or Judge may by a

judge to interfere where a special power to enlarge has been conferred upon the arbi-

trator is not clear, though the preponderance of authority seems to be in favor of

the proposition. Held -where there was power in the arbitrator to enlarge the

time, but the time was intentionally allowed to expire, that the court could not

interfere: Doe d. Jones et ux v. Powell, 7 Dowl. P. C. 539. Contra—Newman v.

Parbury, 9 Dowl. P. C. 288. Semble, per Tindal, C. J.: " Where the rule or order

of reference contains no power to enlarge the time, the above enactment is a very
useful provision, as it enables the court or a judge to supply the defect. But I

doubt whether the statute empowers the court or a judge to interfere where the

arbitrator has power to enlarge, but has inadvertently permitted the time to expire

without exercising his power :" Lambert et al v. Hutchinson, 2 M. & G. 860 ; see also

In re Salkeld and Slater, 12 A. <fe £.767; Bavisony.Gauntlettet al. 1 Dowl. N.S. 198.

In a more recent case the court expressed a decided opinion that the time might
be enlarged by a judge, though the arbitrator had the power but neglected to ex-

ercise it : In re Browne and Collyer, 2 L. M. dc P. 470, per Wightman, J. ; see also

Leslie V. Richardson, 6 D. & L. 91 ; Doe d. Mays v. Cannell, 22 L. J. Q. B. 321.

If no power be -conferred upon the arbitrator, it is clear under our statute that

the court has power to enlarge the time uj^on a proper application : Jones et al v.

Russell, 5 U. C. Q. B, 303, per Robinson, C. J. The validity of an award made
by an arbitrator after the time limited in his authority for making it, but before

enlargement by the court, is very doubtful : In re Broume v. Collyer, 2 L. M. & P.

470. It has been intimated that where a verdict has been taken subject to a

reference, the court can compel either of the parties to consent to an enlargement

under peril of the verdict being allowed to stand: see Wilkiiison v. Time, 4 Dowl.

P. C. 37. But there are cases where the arbitrator made his award after the time

had elapsed, and the court notwithstanding enlarged the time : see note t to sec-

tion 172. It is not necessary that the rule be drawn up on reading the rule mak-
ing the order of reference a rule of court : Browne v. Colly er, 20 L. J. Q. B. 426.

If issued on the third or fourth day of term, will relate back to the first day of

term: Haiuke v. Duggan, 5 U. C. Q. B. 636. A distinction between enlargements

by the arbitrator and enlargements by the court should be noted. Though the

arbitrator must exercise his power of enlargement during the period limited for

making his award, the period within which the court will make an order for the

purpose is only limited by its own discretion : Newman v. Parbury, 9 Dowl. P. C.

288; Leslie X. Richardson, 12 Jur. 730, s. c. 6 D. & L. 91 ; Bowenx. Williams,

6 D. & L. 235. But the court will seldom interfere except in cases where the

arbitrator has by accident let slip the precise day: Andrews v. Eaton, 7 Ex. 223,

per Parke, B. ; see also Edwards v. Davies, 18 Jur. 448 ; Leslie v. Richardson, 6 C. B.

378 ; In re Salkeld and Slater, 12 A. ck E. 767.

(g) Taken from oar repealed Stat. 7 Wm. IV. cap. 3, s. SO, which was a trau-

script of the Eng. Stat. 3 <£; 4 Wm. IV. cap. 42, s. 40.
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rule or order for that purpose command the attendance and

examination of any witness (^) named in such rule or order

and also the production of any documents mentioned there-

in. (0 7 Wm. IV. c. 3, s. 30.

181. ( j) If, in addition to the service of such rule or Neglect so

. e , .
to do, a

order, an appointment of the time and place of attendance in contempt of

obedience thereto, signed by one at least of the arbitrators, or

by the umpire, before whom the attendance is required, be

served, either together with or after the service of such rule

or order, the disobedience of any such rule or order shall be

deemed a contempt of Court, but the person whose attend-

ance is required shall be entitled to the like conduct money,

and payment of expenses, and for loss of time, as for and

upon attendance of any trial
;

(^Ic) and no person shall bo com-

pelled to produce, under any such rule or order, any writing

or other document that he would not be compelled to produce

at a trial, or to attend for more than two consecutive days, to

be named in such order. (J) 7 Wm. IV. c. 3, s. 30.

{h) Before the English statute, the court refused to compel the attendance of a
witness although the reference was by order of nisi prius : Wansell v. Southwood,
4 M. & R. 359. The court may now grant a habeas corpus for the attendance of
a prisoner in close custody: Graham ct al v. Glover et al, 5 E. <t B. 591 ; Marsden
V. Overbury, 18 C. B. 34.

(/) The affidavit upon which application is made for an order for the attend-
ance of witnesses and production of documents before arbitrators must show that
the documents required are such as the witnesses would be compelled to produce
at a trial: Carrall et al v. Ball, Chambers, 3 U. C. L. J. 12. The applicatioa
ought in general to be made to a judge in chambers and not to the full court

:

O'Connor v. Balfe, 3 Ir. L. R. 66. The rule or order is generally absolute in the
first instance: In re Guarantee Society and Levy, 1 D. <fe L. 907 ; Gallena v. CoUon,
3 U. C. L. J, 47 ; In re Ricketts, 9 L. T. N.S. 405.

(j) Taken from our repealed Stat. 7 Wra. IV. cap. 3, s. 29, which was a tran-
script of the Eng. Stat. 3 A 4 Wm. IV. cap. 42, s. 40.

{k) The following things are made necessary before the party served can bo
proceeded against for contempt:

—

1. Service of the rule, itc. 2. Exliibition of the original 3. Service of aa
appointment of the time and place of attendance, signed by one at least of the
arbitrators or by the umpire. 4. Payment of conduct money, «tc.

[l) Witnesses under ordinary subpoenas are in general required to attend from
day to day till called upon, with the right of daily demanding fees ; but witnesses
subpcEned before arbitrators arc not bound to attend for more than two consecu-
tive days, and then must be named in the order, ic, directing their attendance.
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.When wit- 182. (m) In case in any rule or order of reference, or in

be sworn by any such suDinission to arbitration as atoresaid, it is ordered

or agreed that the witnesses upon such reference shall be ex-

amined upon oath, (n) the arbitrator or umpire, or any one

arbitrator, shall administer an oath to such witnesses, or take

their affirmations in cases where an affirmation is allowed by

law instead of an oath, (o) 7 Wm. IV. c. 3. s. 31.

SUMMARY APPLICATIONS AND PROCEEDINGS, (oo)

(»i) Taken from our repealed statute, V Wm. IV. cap. 3, s. 31, which was a

transcript of Eng. Stat. 3 <fe 4 Wm. IV. cap. 42, s. 4L

(n) A clause in an order of reference that the witnesses shall be sworn before

a judge, or assize, or commission, does not exclude the general power of the arbi-

trator to administer the oath under this section: Ilodsoll v. Wise, 4 M. <fe W.
636; and under it in this respect the court and judge have concurrent jurisdic-

tion: James v. Attwood, 5 Bing. N. C. 628. Where the order of reference pro-

vided merely that the arbitrator should be at liberty, if he should think fit, to

examine the parties and their witnesses on oath, it was held he was not bound to

do so: Smith v. Goff. 14 M. & W. 264. Where witnesses on one side have been

examined by the arbitrator not on oath, the other party waives the objection, if

any, by calling witnesses and examining them also not on oath: Allen y. Francis,

4 D. A L. 607, note.

(o) If the submission provide that " the witnesses be examined on oath," this

does not entitle the arbitrator to receive written affidavits : Batiks v. Banks,

1 Gale, 46. It is different where there is a reference by rule of court to the mas-

ter: Noy V. Reynolds, 4 N. (fe M. 483. In the latter case the master is not enti-

tled to receive viva voce evidence unless specially empowered by the court so to

do: lb.

{oo) The leading steps of an action from summons to verdict having been dis-

posed of, the act now proceeds to lay down rules for incidental proceedings. Of
these the most important because the most common are proceedings by affidavit.

In order to satisfy a legal tribunal of the truth or falsity of a fact in dispute,

there are two modes in ordinary use—first, affidavits ; second, oral testimony.

Hitherto the former was almost the only mode allowable in the discussion of

incidental proceedings. Whereas the latter was almost the only mode at the trial

of an action. To the former many causes of objection have been found to exist,

which cannot be urged against the latter. The party who makes an affidavit is

not before the court, the grounds of his belief are not canvassed, his circum-

stances and character usually imknown, and yet wanting these necessary aids to

the discovery of truth, affidavits have been received as absolute testimony. And
this was not all. Two other grave and striking objections forced themselves
upon the attention of the commissioners. The courts not only refused to try dis-

puted questions of fact on affidavit, but actually restricted the party moving to

the particulars disclosed in the affidavits filed when he made his motion. This
rule placed the party moving entirely at the mercy of an unscrujiulous opponent.
While the former was tied up the latter had the advantage of swearing last, a
privilege that might be and often was abused. Whether from accident or design
the result was too often the defeat of truth and the triumph of falsehood. Cases,

too, occurred in which the truth was kept back because no person other than an
officer of the court was compellable to give evidence by affidavit. In such cases

the effect of a bribe or a threat was strong enough to neutralize the most just



S. 183 ]
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183. (p) Upon motions founded on affidavits, (q) either Affidavitson

.

^ ' V i ^
jiew matter

parly with leave (r) of the Court or a Judue, (s) may make in answer
_ , . . 1 m 1 • z' 1 ^ • ^ s

t" affidavits.

affidavits in answer to the amdavits of the opposite party, (/)

applications. To remedy these defects in our judicial system it is enacted in

S3. 183 to 195 following, amongst other things, that deponents and other wit-

nesses may be orally examined, that necessary documents may be produced, that
property may be inspected, that affidavits in answer to fresh matter may be
received, that unwilling witnesses may be compelled to testify, that interrogato-
ries may be administered to either party in tlie cause, and that discovery may
be made of documents in the possession of either when relating to the matter in

dispute. These changes have been effected in consequence of the suggestion of
the Common Law Commissioners, in tlieir second report, ss. 28 to 42, inclusive.

(/)) Taken from Eng. Stat. 17 <fe 18 Vic. cap. 125, s. 45. Founded upon the
second report of the Common Law Commissioners, section 30.

(q) Upon mofiorts, <tc. the use of the words " court or a judge" in this section
shows an intention that the word " motions" shall apply to applications before a
single judge as well as to the full court.

(r) ]Vith leave, i. e. without leave the practice shall be as before the passing of
tliis act.

(») Court or a judge, i. e. of the court when motions are made in court, and of
a judge when motions are made before a judge. Qu. Can there be an appeal from
tlie decision of a judge in chambers who declines to receive affidavits in answer
to what the party tendering them considers to be fresh evidence? The next
following section speaks of " their or his discretion," words which in general
exclude a direct appeal from a judge to full court, wlien the former has exercised
his discretion. There does not ai)])ear to be in tiiis section aiiythinsc that can be
held to prevent a party whose application to a judge in chambers has been dis-

missed from appealing to the full court in cases where before this act he might
have done so : see Ti/f v. D'n-kxnn, 4 C. B. 736 ; Pefnsorh et nl v. Davis, 6 C. B. 235

;

Ilderton v. Burt, lb. 433 ; Hawkins v. Akrill, 14 Jur. 1060 ; Lodgson v. Scott, 6 D.
J: L. 27 ; see also note w to section 48.

[t) The practice in England under the section which corresponds with this is

in a most unsettled state. The tliree superior courts dilfer as to the time when
and the manner in which applications should be made. In the Queen's Bench it

appears to have been ruled that a party wishing to file affidavits in answer to
new matter must make a substantive motion: so assumed in H ojx/ v. Coi, 16 C.

B. 4!i4. In the Common Pleas there has been a distinct refusal to adopt this

construction of the act : Wood v. Vox, 16 C. B. 494 ; and an opinion was bv that
court intimated tiiat the proper mode of carrying the act into effect must he by
an exercise of discretion upon a rule coming on for argument: Simpson v. Sadd,
16 C. B. 76(1, note h ; see also Haijur tt al v. Ri^>rrtsou, 16 C. B. 554 ; Ilnrris v. TTie

Cockirmouth nud Workington RaHtray Co., 6 W. R. 19; and Sirinfm v. Sirinfen,

1 C. B. N.S. 364. Tiie liueen's Bench and Common I'leas thus differing in opinion,
a hope was expressed that the Kxclie<iuer, if the question siiould arise before it,

would settle the practice. Afterwards tlie question did arise before the court of
Exchequer, and Martin, B., said, "we cannot lay down any rule on the subject;
every case must depend on its own circumstances;" and I'ollock, C. B. :

" It may
turn out that a man who comes with materials sufficient for a rule in the first

instance, is met by an aml)i;iMous answer, he may desire to answer that, and one
of the benefits of the enactment is that he may do so:" Pritehard v. Ixtch, 2 .Jur.

N.S. 475. Thus tlic matter stands. As a general rule in our courts the affidavits
in answer should l^fchowu to the party moving before argument. If thereupon
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upon any new matter (u) arising out of such affidavits, («)

subject to all such rules as have been or may be made res-

pecting such affidavits, (zr) 19 Vic. c. 43, s. 169.

.^^ Court or 1 84:. (x) Upon the hearing (y) of any motion or Sum-

iTearing' mons, {z) before either of the Superior Courts or any Judge

^^K '-J—
—

_^y»*'^ the latter desire to file affidavits in reply he may upon a substantive application
(/^ obtain leave to do so, and in fact do so before the case comes on to be heard.

It is, however, in the discretion of the court or judge to grant such leave at

the time of argument, and in consequence defer further discussion until some
future day.

(t<) To define by rule what shall be considered '• new matter" is quite impos-
sible. Each application must stand or fall upon the circumstances of the case.

On a rule for a new trial on the ground of the improper reception of evidence,

the affidavit in answer alleged that it was withdrawn and not refiled, and held

that an affidavit in repW showing how it came to be withdrawn was not receiv-

able : Whittliouse et al v. Hemmant, 27 L. J. Ex. 295.

{v) The effect of the section is only to permit affidavits to be filed in reply

to affidavits made in ansiver to affidavits first filed by the party seeking to reply.

Wherever before this act a thing might be done as of course upon affidavit, for

instance, it is presumed that now no more than formerly will there be any right

to deny the material facts on affidavit: Copeland v. Child, 22 L. J. Q. B. 279 ; see

further Bleicitt v. Gordon, 1 Dowl. N. S. 815.

(w) In ^consequence of the difference of oj^inion in England (see note i to this

section), some general rule is very much needed. None such has yet been made
either in England or here.

(x) Taken from Eng. Stat. 17 & 18 Vic. cap. 125, s. 46. The powers contained

in this section are such as can only be exercised under it. They are not in any
manner exercisable as incident to the jurisdiction of the court at common law:

see The Queen v. The Inhabitants of Upton St. Leonard's, 10 Q. B. 837, per Lord
Denman, C. J.

(«/) Upon the hearing, SfC. The court wnll not make the rule absolute for the

first instance, though the witness be at the point of death : Thomas v. Baron Von
Stutierheim. 5 W. R. 6. Notice at least must be given : Bennett v. Bayes et al 1 L. T.

N.S. 69. The court or judge may require either explanation of affidavits filed or

proof additional thereto. This maj' consist either of the production of documents

or of witnesses, with reference to a subject matter under hearing: CockerelL v.

The Van Diemen's Land Co., 16 C. B. 255. The section points out modes of

securing evidence for the information of the court or a judge, and not of the par-

ties: see Ashcroft v. Foulkes, 18 C. B. 261.

(z) "Motion or Summons." The word motion is here used to embrace applica-

tions to the court, which may not be, strictly speaking, for rules. In other sec-

tions "motion" seems to express either a proceeding in banc or before a judge:

section 183. The powers of the court and a judge in chambers appear to be con-

current. Where an application of a pressing nature for the examination of a wit-

ness in extremis was not made to a judge in chambers, because as alleged no order

could be there obtained in the first instance, but was made directly to the court

for a rule absolute in the first instance, the court said whatever power they had
was also vested in the judge at chambers, and recommended the application to be

made there: Thomas v. Baron Von Stutterheim,, 28 L. T. Rep. 64. The section

appears to apply only to interlocutory applications, and the court refused to ex-
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thereof, having jurisdiction in the case, (a) such Court or any motion

-r-. T '/TXT 1, ,1 1 or summons,
Judge, at discretion, (6) and upon such terms as they or he order the

thinks reasonable, may from time to time, (c) order to be 0^^x01-°

produced, such documents (c?) as they or he thinks fit, and ™>Si^oce ex-

may order such witnesses, as they or he thinks necessary, to
^^"1"^^*'°^^-

appear and be examined vivd voce (e) before such Court or

Judge, or before a Judge of any County Court, or before any

Clerk or Deputy Clerk of the Crown, (/) and upon reading

the report of the Judge of the County Court, or Clerk or

Deputy Clerk of the Crown (^as the case ruay he), or if no

such reference be made, then upon examining such docu-

ments or hearing such witnesses by the Court or Judge in

which, or before whom such motion or Summons may be

pending, such Court or Judge may make such rule or order

amine a witness on the argument of a rule for a new trial : Chapman v. Mon-
mouthshire Railway ^- Canal Co. 30 L. T. Rep. 308 ; Bennett v. Bayes et al, 1 L. T.
KS. 69.

(a) Court or Judge. Relative powers : see note «> to section 48.

(/>) A judge's discretion exercised in cases within his jurisdiction cannot gene-
rally be appealed from : see Woohner et al v. Devereux, 2 M. & G. 'ZoS; Shaw v.

Holmes, 3 C. B. 952 ; see further note w to section 48.

(c) From time to time. These words taken in connection with "by such rule
or order, or any subsequent rule ov order, command, ic," in the next succeedin"-
section, indicate an intention to allow documents or witnesses to be called for as
often as thought necessary during a hearing.

{d) Where on showing cause against a rule obtained by a plaintiff to rescind
a judge's order, which directed the master to review his taxation, it was objected
on the part of the defendant that there were no materials before the court to
show what the taxation had been, the defendant's counsel saying he had an
answer on the merits, the court allowed the master's aliocatitr to be produced at
once without imposing any terms : Ashcroft v. Foulkes, 18 C. B. 261. Consider-
ing the practice authorized by this section as being more for the information of
the court than of the parties, it may be that documents in the possession of either
party, though privileged as against his opponent, might be ordered for the pur-
poses of this section to be produced : see Wood v. Morewood, 9 Dowl. P. C. 44

;

Coates et at v. Birch, 2 Q. B. 252.

(e) The examination of witnesses is to be viva voce ; but beyond this as to the
proceedings upon an examination no information is given : see Cockerell v. Van
Biemen's Land Co 16 C. B. 256. Whether there will be the right to cross-examine
and re-examine is not decided. It is presumed tliat the right exists. " Exam-
ined" must mean more than " questioned by one side: " but see note j to section

185. It is not clear whether the strict rules of evidence as to leading questions,

Ac, are applicable. The process for wilful disobedience is attachment: see
section 186.

(/) The application should be made on the affidavit of the party applying

:

Fischer V. Bahn, 13 C. B. N.b. 659.
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And may as may be just, (r/) and in cases within the jurisdiction of a

or order Countj Court, the Court or a Judge therein having jurisdic-

tion in the case, may order the production of documents or

the attendance of witnesses before such Court or Judge, or

before the Clerk of such County Court, and upon hearing

such evidence or reading the report of the Clerk, may make

such order as may be just in like manner as if such proceed-

ings were had in one of the Superior Courts. (Ji) 19 Vic.

c. 90, s. 16; 19 Vic. c. 43, s. 170.

Power by 185, (i) Any such Court or Judge may, by such rule

to compel or Order, or by any subsequent rule or order, command the

of witness^es attendance of the witnesses named therein, for the purpose of

tion™f\i'ocu-
I'^eing examined, (j) or may command the production of any

^"h cases
^^'^tings or other documents to be mentioned in such rule or

order, (^7i) and in the case of a Judge, he may, if necessary or

convenient to do so, direct the attendance of any such witness

to be at his own place of abode (?) or elsewhere, (m)

iff) i. e. Upon hearing the evidence when the witnesses have been examined in
the presence of the court or judge, or upon reading the report when the examina-
tion has taken place before one of tlie officers named. The rule or order to be
made in the manner directed by section 186, and to have the effect therein
enacted

{h) Tliis is simply an extension to county courts o^the practice declared in the
previous part of the section in regard to the superior courts.

(0 Taken from Eng. Stat. 17 & 18 Vic. cap. 125, s. 47.

(j) i c. Either before the court or a judge or before any one of the officers

mentioned in the preceding section. This section is, if possible, less explicit as to
the mode of examination than the preceding. There it is directed that the ex-

amination may be viva voce. But neither there nor here is jt declared whether in
other respects, as to cross-examination of witnesses, tkc, the practice shall be like

that of proceedings at nisi prius. It may be a question whether the right to

cross-examine can exist in cases within these sections in the absence of express
provision in the rule or order authorizing the examination : see Hargrave v. Har-
grave et al, 5 D. & L. 151 ; Nicol v. Alison, 11 Q. B. 1006; Simms v. Uenderson,
lb. 1015.

{h) It is enacted in the Eng. C. L. P. Act that the rule or order when obtained
shall be proceeded upon in the same manner as a rule of court granted under Eng.
Stat. 1 Wm. IV. cap. 22, a statute not in force in this Province.

{I) At his own place of abode, ^c. Qu. Do the words "his own" relate to the
abode of the witness or of tlie judge ? The more immediate antecedent of " his

"

is "such witness." This part of the section is copied from Eng. Stat. 1 Wm, IV.
cap. 22.

(m) The examination may be either before the court or judge, or the judge of
a County Court, or any clerk or deputy clerk of the crown, <fec. : section 184.
The word "elsewhere" may mean the office of one or other of the above-named
functionaries, who alone are empowered to examine. But the words " if necessary



SS. 186, 187.] ATTENDANCE OF PRISONERS AS WITNESSES. 255

186. (n) If in addition to the service of the rule or D'sobedi-'^^^ y yf
_ ence to be

order, an appointment of the time and place of attendance in a coiiteiuiit
' r ir I

,
ot Court.

obedience thereto, signed by the person or persons appointed

to take the examination, or by one or more of such persons^

be also served together with or after the service of such rule

or order, the wilful disobedience of any such rule or order

shall be a contempt of Court, and the order in the case of

a Judge's order having been made a rule of Court, proceed-

ings may be forthwith had by attachment, (o) But—1. Every tdbe^.aid

person whose attendance is so required, shall be entitled to
*^^i"^"^'^'*-

the like payment for attendance and expenses as if he had

been subpoened to attend upon a trial
; (p) 2. And no person

,^ile',^ts need

shall be compelled to produce under any such rule or order, produced,

any writing or other document that he would not be compel-

lable to produce at a trial of the cause; (q) 3. And the
J^,^iJ"n?avb

Court or Judge, or person appointed to take the examination, aJJ«>i'™';J-

may adjourn the same from time to time as occasion may

require. (/•) 19 Vic. c 43, s. 171.

IS 7. (s) The Sheriff, Gaoler, or other Officer (<) having

or convenient " give to the word " elsevrhere " a more extensive signification. In
the case of a sick witness an examination at his_liouse might certainly be both
necessary and convenient.

(n) Taken from Eng. Stat. 17 & 18 Vic. cap. 12.5, s. 47.

(o) This part of the section declaring in what manner witnesses shall bo pun-
ished for disobedience is substantially' the same as 1 Wm. IV. cap. 22, s. 5.

(p) If conduct money be given to the witness with the appointment, and he
afterwards and before he has done anything in relation to his attendance at the

Elace appointed, receive notice not to attend, the conduct money may, it seems,
e recovered back from him: Martin v. Andrews, 28 L. T. Hep. 122.

(g) As to which see Chit. Arch. 12 ed. 3.54.

(>•) This is from Eng. C. L. P. Act 1854, s. 47. As nothing specific is enacted
as to the mode of procedure upon examinations to be had under this section, in

cases of doubt the rule or order to be made should prescribe tlic mode: seo
McCombie v. Anton, M. it G. 27; Scott v. Van JSandaa, S Jur. 1114 ; miliatnsofi

V. Faffe, 3 D. & L. 14.

(.f) Apparently an original but very necessary provision. Without it there
might be no means of securing the attendance of a prisoner whose testimony
should be required at examinations authorized by this act. Though if the inten-

tion of the legislature to be gathered from any particular section be otherwise
clear that prisoners should be examined as witnesses, the courts no doubt would
grant the habeas in order that that intention might be carried into effect: see
Gra/iam et al v. Glover tt at, 5 El. tfc B. 5'Jl ; sec also Marsdcn v. Overbury, 18 C.

B. 34.

(0 Or other ojficer. Qu. "Will this embrace the superintendent of a lunatic
asylum, or any other than officers in the service of the courts?
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How prison- the custody of any prisoner, (u) may take such prisoner for

brougMup examination under the authority of this Act, (v) by virtue of

deucr
^^^'

a Writ of Habeas Corpus to be issued for that purpose, (w)

which Writ may be issued by the Court or Judge, (x) un-

der such circumstances and in such manner as such Court or

(m) Qu. In execution on final as well as.on mesne process—in civil as well as

in criminal cases ?

[v) i. e. To any examination authorized by this act ?

(w) Before this act ujion the subject matter of the section under consideration,

there, were in Canada two statutes, 3 Wm. IV. cap. 2, s. 8, and 4 <k 5 Vic. cap.

24, s. 1 1, both of which are consolidated in section 76 of Con. Stat. Can. cap.

and 99, as consolidated read as follows :
" When the attendance of any person

confined in the penetentiary or in any other prison or gaol in this Province

or upon the limits of any gaol is required in any court of assize and nisi prius,

or of oyer and terminer, or general gaol delivery, or other court, the court before

whom such prisoner is required to attend may make order upon the warden

of the penetentiary or upon the sheriff, gaoler, or oi\\ev person having the custody

of such prisoner, to deliver such prisoner to the person named in such order to

receive him, and such person shall thereupon instantly convey such prisoner to

tlie place where the court issuing such order is sitting, there to receive and

obey such further order as to the said court may seem meet; but no prisoner

confined for any debt or damages in a civil suit shall be thereby removed out

of the district (or county) where he is so confined." A comparison of this sec-

tion with the one here annotated will show the following distinctions: Under the

former— 1. An order is sufficient for the removal without a habeas; 2. The re-

moval can only be to one or other of the courts named ; 3. That court only has

the power to make the order; 4. The order may be delivered to any "person"
having tlie custody of the prisoner ; 5. No prisoner for debt in a civil suit shall

be removed by such order without the limits of the county or union of counties in

which he is confined. But previous to these statutes, and independently of any
statute now extant, the courts granted writs of habeas corpus ad testificandum

:

Foster, 396; Standard v. Baker, M. T. 26 Geo. III. K. B. Tidd's Pr. 9 Edn. 809;

Gerry v. Hopkins, 2 Ld. Rayd. 851 ; Leigh v. Sherry, 2 Moore, 33. On an affidavit

that the jirisoner was a material witness and willing to attend : Rex v. Roddam,

2 Cowp. 672, and the writ has been issued to bring up a prisoner before an election

committee of the House of Commons: In re Price, 4 East. 587; Rex v. Pilgrim, 4:

Dowl. P. C. 89 ; but refused as to a prisoner of war : Furly v. Neionham, Doug. 419;

and as to a prisoner confined for high treason : Langston et al v. Cotton, 2 Pea. Ad.

Ca. 21. The proper course in such cases being an application to the secretary of

state: lb. Though as to sailors on board a man-of-war, if willing to attend, the

writ might be granted: Rex v. Roddam, 2 Cowp. 672. So as to a lunatic in an

asylum, upon an affidavit that he is not a dangerous lunatic, and that he is in a

fit state to be brought up: Com. Dig. "Testmoigne, Witness," A. 1. So as to

prisoners in execution: Rex. v. Burbage, 3 Burr. 1440; but not where the appli-

cation is a mere contrivance to remove the prisoner: lb. The writ may be to

produce the prisoner before a coroner if there be a strong case of necessity :
Fx

parte Wakley, 14 L. J. M. C. 1B8.

(x) Court or Judge.—According as it is intended that the examination shall

take place before the one or other. The court should not be troubled with such

applications so long as they can be disposed of by a judge in chambers: see note

w to section 48.
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Judge may by law issue a Writ of Haheas Corpus ad Te&tifi-

candum. {y) 19 Vic. c. 43, s. 173.

188. (2) Any party to a civil action or other civil pro- Persons

ceeding (a) requiring the affidavit of a person who refuses to make afflda-

make it, (i) may apply by Summons for an order upon such eompeUed

person to appear and be examined (c) upon oath before a an(ib^e*^ex-

Judge, or any other person to be named in the order to whom to^p^f,duee

it may be most convenient to refer the examination, as to r^i'*^'"^-

the matters concerning which he has refused to make an

affidavit, {d) and a Judge may, if he thinks fit, make such

order for the attendance of such person for the purpose of

{>i) The application ought generally to be made to a judsre in chambers : Fennell

V. Tait, 1 C. A. & R. 58'4; Gordon's Case, 2 M. & S. 582; Browne v. Gisborne,

2 Dow'l. N. S. 96.3 ; upon an affidavit intitled in the court and cause, Rex v. Layer,

Fort, .396, stating the witness to be in custody' and willing to attend : Regina v. 3Iur-

ray, 2 Tidd's Pr. 9 Edn. 908. The writ must be signed bj' the judge when granted
by a judge : Rex v. Roddam, 2 Cowp. 672 ; Gibb y. King, 1 C. B. 1 ; 1 & 2 Ph. tfe M.
cap, 13, s. V, and be left with the officer in whose custody prisoner is detained:

2 Tidd's Pr. 9 Edn. 810.

{z) Taken from Eng. Stat. 17 (fe 18 A^ic. cap. 125, s. 48. Founded upon the

second report of the Common Law Commissioners, section 30.

{a) This section is restricted to proceedings in civil cases : see Attorney-General
V. Radloff, 23 L. J. Ex. 240.

(6) The gist of the application is the refusal to make an affidavit when required
of him by any party to an action.

(c) Summons. The use of this word denotes the tribunal to which application

should be made, viz., to a judge in chambers. The subject matter of the section

is new. There is no inherent jurisdiction in the courts to entertain the applica-

tion, else the section would not have been required : see remarks of Coleridge, .J.,

in Harvey v. O'Meara, 1 Dowl. P. C. 735.' It is from this inferred that the court

if disposed to entertain applications at all under this section will not do so in the

first instance. The right to entertain an application by way of appeal is yet a
question to be decided : see Stokes v. GrlsseU, 2 C. L. Rep. 730 ; and note w to

section 48. The use of the word " summons" also denotes a clear intention that

some party should be called upon to show cause. Whether the opponent or appli-

cant, who may be either plaintiff or defendant in an action, or the witness who
refuses to make affidavit is not stated. Reason indicates the latter.

{d) The object of the section seems to be to compel a person refusing to make
an affidavit to be examined viva voce: Cockerell v. Van Diemen's Land Co.,

16 C. B. 261, joer Cresswell, J. It is somewhat analogous to a subpoena to compel
evidence : lb. per Jervis, C. J. An arbitrator having refused to make an affidavit

was ordered to attend before the master, to be examined as to whether he had
enlarged the time for making the award within the presci'ibed time: Roberts y,

Evans, 6 B. <fe S. 1. So where in a garnishee proceeding an arbitrator refused to

make an affidavit as to the mode by which his award was arrived at : In re Tate
and the Corporation of the City of Toronto, 8 Prac. R. 181.

17
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being examined as aforesaid, (e) and for the production of

any writings or documents to be mentioned in such order, (/)
before the person therein appointed to take the examination,

and may therein impose such terms as to such examination

and the costs of the application and proceedings thereon as

he thinks just, (</) and such order shall be proceeded upon

in like manner as the order mentioned in the one hundred

and eighty-fourth and one hundred and eighty-fifth sections

of this act. (/O 19 Vic. c. 43, s. 174.

Provision . ,

for tiie .lis- lS9t (0 Upou the application of any party (/) to a cause
covery of

(e) As aforesaid, i. e. upon oath. Qu. Is there power to order the examination

of a witness without the jurisdiction of the courts under this section ? As in such

as case there would be no power to punish for disobedience, it is a2)prehended

no order would be made.

(/) Before documents can be ordered to be produced the judge must be satis-

fied that there are documents in the possession of a party, and also probabl}^ that

the documents are such as the party might be compelled to produce at a trial.

(ff)
The propriety or impropriety of imposing terms is a matter for the con-

sideration of the judge upon the whole circumstances of the case before him. If

the witness groupdlessly and pertinaciously have refused to make the affidavit

required of him, he may be denied conduct money.

(h) Disobedience under this section will, it is presumed, subject the party to

attachment.

(?) Taken from Eng. Stat. IV <fe 18 Yic. cap. 125, s. 50. Founded.upon the second

report of the Common Law Commissioner.?, sections 5, 33-36 inclusive. The ob-

ject of this section is to enable cither party to a suit at law to obtain inspection

and discovery of documents in the possession of his adversary without having
recourse to a court of equity for that purpose. The 2irinci})!e involved is that

which the commissioners asserted as an indisputable proposition, viz., that every

court ought to possess within itself the means of administering complete justice

within the scope of its jurisdiction. Powers are conferred upon courts of common
law which before they did not possess. The practice of these courts as to inspec-

tion and discovery of documents is a most important one, and one which in its

present efficiency is almost wholly the creature of statute law. Inspection and
discovery are not by any means synonymous terms, though sometimes so used.

An application for inspection of a document pre-supposes a knowledge that such

document exists ; but an application for discovery presupposes ignorance of the

document, a knowledge of which it is sought to obtain. Now, although insijcction

might in some cases be had upon application to courts of common law under their

common law jurisdiction, and in some cases by statute, (see section 197 and notes

thereto,) discovery as such could not be obtained.

(j ) It is apprehended that upon suggestion of the death of the original party

his representative may make the applioation: sections 13!, 134-138. The appli-

cation may be that of "either" plaintiff or defendant, which may be taken to ex-

tend to one of several plaintiffs or defendants. The time within which application

should be made either for inspection or discovery is not limited. The application,

if by plaintiff, must be after commencement of action, and may be before issue

joined: Rogers v. Turner, 21 L.J. Ex. 8 ; and if by defendant, before plea pleaded

:

Forshaw et al v. Lewis et al, 10 Ex. 712; Jones v. Ilargreaves, 29 L. J, Ex. 368.

I
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or civil proceeding {k) stating his belief upon affidavit (/) (imuments

that any document (?h) to the production of which he is enti- session of

tied for the purpose of discovery or otherwise, (?«) is in the party.

(/•) "Cause or other civil proceeding" described in section 197 as "an action or

legil proceeding." The words "or other c\\\\ proceedinsj," superadded to "cause,"

must moan some proceeding other than a cause. Probably proceedings by man-
damu.s to enforce civil rights are embraced : Kegina v. Amberyate, .j-c. Railuay Co.

17 Q. B. 057; R--gina v. The York and North Midland Railway Co. 19 L. T. Hep.

108; see further Attorney- General \. Radloff, 23 L. J. Ex. 240. Interpleader

issues arc within the principle of the statute: ^Yhite v. Watts, '61 L. J. C. P. 8S1.

The documents must be relevant lo the cause or other court proceeding: Mansell

V. Feeney, 2 Johns. & H. 320.

(Z) The affidavit mnst be made by a party to the cause or other proceeding

:

llersvhfidd v. Clark, 25 L. J. Ex. 113, Chri.stophcrs'n et al v. Ix>tinga, 33 L. J. C. P.

121. But wiicre by the act of God an affidavit by the party himself is impossible,

it is apprehended that a cy pres compliance with the statute may be allowed, for

instance an affidavit by tlie attorney: iScott et uz. v. Macawleg, 4 Ir. L. II. 40.

Thus, it has been held that where a corporation aggregate is a party to the cause,

the affidavit may be made by the attorney to the corporation : Kiugaford v. The
Great Western Railway Co. 16 C. B. N. S. 7tJl. As to where upon party applying
sues or defends in person: see Orlade v. The Korth Eastern Railway Co. 12 C. B.

N.S. 350. And though made by the party himself, if defective, it may be that the

,

court would receive a supplementary affidavit by another person : J/cireft v. Webb,
28 L. T. Rep. 121. The affidavit may be one of belief. If the application be for

a discovery, no more can be in reason expected. But an affidavit by deponent.
thi\t he v,as " advised," not expressing belief, has been held insufficient : Pipper
V. Chambers, 1 Ex. 226.

(m) An affidavit that the oppcsite party has in his possession, ttrc, "certain
documents," is insufficient. Some particular document nuist be signified. "Any
document" in the act means "some document" to be specified. The court before
granting the application must be informed not oidy of the question in the cause,
but of the nature of the documents in respect of which the application is made

:

Jlewftl V. Webb, 28 L. T. Rep. 121 ; Bray v. Finch, 1 II. .fe K 4 US ; Thotnpson et al

V. Rob.fon et al, 2 II. <fe X. 412 ; Houghton v. Ix)ndo7i d' County Assur. Co. 17 G. B
J^'.S. 80; Evans v. Louis, L. R. 1 C. P. 65(5. If in answer to interrogatories under
section 190, a party admit certain documents to be in his possession, the court

will not grant a rule upon him to give copies thereof, except upon application

under this section : Scolt r. Zygomala, 4 E. tfe B. 483,

(h) It must appear that lie " is entitled" to the production f>f the documents
" for the purpose of discovery or othcririsr," which last words may at least include

"inspection." Qu. Have these words the effect of allowing applications under
this section in cases in which discoverv could not be had in equity: see Osborn
V. The Loudon Dock Co. 10 Ex. 698; Whatclaj v. Crawford, 25 L.J.Q.B. 1G3. It

seems that if the application for inspection be one in which, if a bill were tiled be
fore the C. L. P. Act, no discovery could be had, inspection will be refused. Thus
it has been heM that thedemanilant in an acticm of dower against a l>ona jitU pur-
chaser for value is not entitled to inspect the deed of conveyance to her liusband,

then being in the hands of the purchaser: Gonnn v. Parrot, 30 L. T. Rep. 05.

Discovery can ordy bo had of documents relating to the matter in dis]nite and
which support the case of the party applying: S-olt v. Wnllrr, 22 L. J. Q. H. 404.
But insjiection or discovery of documents may be had. which bona Jide tuake out
applicant's ca.se, although that may merelj- be the negative of his opponent's

:

Smith V. nie Duke of Beaufort, 1 Uare, 607. Where the opposite parly has in
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liis possession a document which does not constitute his own case and will support

that of the party appl3'ing, the latter is entitled to an inspection of it : Sneider v.

Manr/ino, 7 Ex. 229. Documents equally support the case of applicant, whether

they sustain it prima facie or contradict the case set up by his opponent : lb.

Tlie ri"'ht to inspect is not limited to documents necessary to make out a prima

facie case, but extends to any documents which tend to strengthen or support

it: CoHler v. Baring, 2 C. L. Kep. 811. The documents must relate to a question

in the cause: Sneider v. Mangino, 7 Ex. 229. Applications to procure evidence

ao-ainst a person not a party to the cause will be refused : lb. The application

• must be bona fide and for the purpose of the suit. And the suit must be brought

bona fide, and for tlie purposes other than the discovery of documents to found an

action airainst a third party: Temperley v. Willett, 27 L. T. Rep. 103; and not

ao-ainst the defendants ostensibly to try a question in dispute, but in reality to

procure evidence from one against tlie other: lb. The general rule undoubtedly

is, that a party has a right to the production of documents sustaining his case

affirmativel}', but not to those which form part of his adversary's case: Hill \.

Philp, 7 Ex. 232 ; Riccard et al v. Blanuri et al, 4 El. & B. 329 ; Wright\. Morrey,

11 Ex. 209. See further Galsworthy v. Norman, 21 L. J. Q. B. 70; Compioyi v.

Earl Grey, 1 Y. & J. 154; Bolton v. Corporation of Liverpool, 1 M. & K. 88.

But it is no objection to the inspection of the document in the possession of a

A'party that it relates to his own case if it also sustains the case of the party applj'-

ing : The London Gas Co. v. The Vestry of Chelsea, 5 Jur. N.S. 469 ;
Bayley y. Grif-

fiths, 31 L. J. Ex. 477 ; Coster y. Baring, 2 C. L. Rep. 811. Correspondence between

the parties and their agents have been allowed to be produced : Coleman et al v.

Truman et al, 28 L. J. Ex. 457, per Pollock, C. B. But letters written by a party

to an action, to his agent abroad, after the commencement of the action, for the

purpose of the suit, are protected: Bank of India, Australia and China, v. Rich.

2 N. R. 316; see also Hooper v. Gumm, 2 Johns. & H. 602. So the opinions of

counsel: Jenkyns v. Bushby. L. R. 2 Eq. 547; Underwood \. Secretary of State for

India, 35 L. J. Ch. 545 ; Walsham v. Stainton, 2 H. cfc M. 1 ;
Nicholl v. Jones,

lb. 588. One object in refusing applications under this section will be to discou-

rage a party who, without a case of his own, hopes by an adventure to discover a

flaw in that of his adversary : see Pepper v. Chambers, 7 Ex. 226 ; Scott v. Walker,

2 El. & B. 555; Wright y. Morrey, 11 Ex. 209. If the intention of the party

applying be plainly to fish something favorable to his case, the application will

be refused: Rayner et al v. Alnusen, 15 Jur. 1060; Jones v. Piatt, 9 W. R. 696;

Bird et al v. Malzy, 1 C. B. N. S. 308 ; Adams v. Lloyd et al 27 L. J. Ex. 499
;

Wolley V. Pole, 32 L. J. C. P. 203. Thus a party is not entitled to say, " If I saw

my opponent's books I could find some evidence:" Scott v. Walker, 2 El. <& B.

563, per Crompton, J. It woidd be exceedingly vexatious, whenever a tradesman

brings an action for his bill, if he were compelled to disclose to his customer his

manner of carrying on business: British Empire Shipping Co. v. Soames, 29 L. T.

Rep. 75, per Lord Campbell, C. J. A party is not entitled to search the other

party's papers with a view of finding out some invalidity in the case put forward

by liim: Shadtvell v. Shadwell et al, 6 C. B. N.S. 679, nor for the purpose of re-

butting the anticipated case of his opponent: see Riccard y. The Inclosure Com-

missioners, 4 El. & B. 329; London Gas Light Co. v. The Vestry of Chelsea,

6 C. B. N. S. 411 ; Jones v. Hargreaves, 29 L. J. Ex. 368 ; Temperley v. Willett,

6 El. & B. 380; Metropolitan Saloon Omnibus Co. v. Hawkins, 4 H. tfe N. 146. But see

Lawlory. Murchison, 3 Grant, 553. His right is as to a discovery of those papers

that may directly or indirectly support his own case: Rayner et al v. AUhusen,

2 L. M. & P. 605 ; Galsworthy v. Norman, lb. 608, note ; Scott v. Walker, 2 El. &
B. 555 ; Collins Y. Yates et al, 27 L. J. Ex. 150 ; ReynoldsouY. Morton, 2 L. T. N.S.

462 ; Coleman et al v. Truman et al, 28 L. J. Ex. 5 ; Daniel v. Bond et al, 9 C. B.

N. S. 716. Of necessity the applications must often be merely speculative, but

should be strictly watched and great care taken that injustice is not done by grant-

ing them : Bray v. Finch, 28 L. T. Rep. 1 26. For instance, great injury by the
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possession or power of the opposite party, (o) the Court or

discovery of trade secrets might resuU if the court were to sanction the principle

that on tlie mere ] o<.sibiiil7/ of discovering matter advantageous to one party, an

inspection by l.im of the other party's boolcs, ranging over a lengtliened period of

time, shoiikl be allowed: Smilh v. 77ie Great Western Railway Co. 3 W. R. 60.

The court or judge to whom application is made can only decide as to the pro-

priety or impropriety of acceding to the application upon the affidavits filed. The
contents of applicant's affidavits must be such as to establish upon his part a prima

facie right to the inspection or discover}' in accordance with the principles estab-

lished in the foregoing cases. The affidavit, therefore, ought not only to show

that a cause or other civil proceeding is pending, but also to state, not a mere"'"

suggestion, but circumstances sufficient to satisfy the court or judge that there

are in the possession or power of the opposite party certain documents, and that

such documents relate to such cause or other civil proceeding. A prima facie

case, calling for an answer, must at least be stated in this respect, as it must be

in the old proceeding to obtain inspection of documents held by a trustee. The
judges, with a view to settling the practice under the Eng. Stat, of 14 &, 15 Yic.

cap. 99, to which our section 197 corresponds, laid down very full rules upon this

subject. They declared that applicant, in addition to the foregoing, " must show
that he would, by a bill for a discovery or other 2iroceediiig, be able to obtain a

discovery and ins])Cction of these documents," and continued, "under the last

head we must follow the rules established in courts of cquitj-, within which every

plaintiff must bring himself in order to obtain an inspection by bill of discover}'

,

and therefore if the facts be disputed, applicant ought to state all that a plaintiff

in equity must state in order to entitle himself to a discovery and inspection
:"

see Owen v. NicJcson, 3 L". T. N. S. 737; Hamer v. Saicerbi/. lb. 734; Adam.i v.

Llo7/d et al, 3 H. & N. 351 ; Duniel v. Bond et aJ, 9 C. B. N.S. 716; Loudon Ga.i

Light Co. v. The Vcntry of Chelsea, 6 C. B. N. S. 411 ;
Lachanne v. The Quarlz

Rock Mariposa Gold Mining Co. 6 L. T. N.S. 502; Davey v. Ptviberton, 11 C. B.

N. S. 628 ; Woolley v. Pole, 14 C. B. N.S. 538. The party applying, therefore,

who is in the same situation as a plaintiff in equity, must show, first, what is the

nature of the suit and of the question to be tried in it; and it seems also that he

should depose in his affidavit of his having just grounds to maintain or defend it.

Secondly, the affidavit ouglit to state with sufficient distinctness the reason of the

application and the nature of the documents in order that it may aj^jiear to the

court or judge that the documents are asked for the purpose of enabling the party

applying to support his case, not to find a flaw in the case of his opjjonent,

and also that tlie opponent may admit or deny the possession of them : llant v.

Ihwitt, 7 Ex. 236; see McCay v. Mayill, 3 Ir. C. L. R. 83. To this affidavit tlie

opponent may answer by swearing that he has no such documents, or that they

relate exclusively to his own case, or that he is, for any sufficient reason, privi-

leged from producing them, or he may submit to show parts, covering the

remainder, on affidavit that the part concealed does not in anywise relate to

applicant's case. Tlie same course would be pursued inequity: lluntw IJctcitt,

7 Ex. 244; see also Attorney- General v. The Corporation of London, 12 Beav. 8;

Hunt V. Elmes, 27 Beav. 62; Gomm v. Parrott, 3 C. B. N. S. 47 ; Jiollon v. The

Corporation of Liverpool, 1 M. it K. 88; Short v. Mercier, 3 Mac. it G. 2tio; Liiid

V. The Isle of M'iyht Ferry Co. 8 W. R. 540; Quin v. RatcUff. 9 W. R. 65; Mertens

v. Uaigh, 1 John. 735; Clinch \. Financial Corporation, L. R. 2 Eq. 271; llop-

kinson v. Lord Btirghley, L. R. 2 C"ii. Ap. 447; /« re Birmingham Banking Co. 15

L. T. N. S. 203. In ai)plications under this section, a place for inspection should
be named: Rogers v. Turner, 21 L. J. Ex. 3. The costs of the inspection ought,

as a general rule, to be paid by the party applying: //(// v. Philp. 7 Ex. '.i32 ;

but are, with the costs of the ajiplicatiou, in the discretion of the court or judge:
see section 195.

(o) It must be sworn that the document in respect of which application is made J
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Judge (p) may order that the party against whom such ap-

plication is made, or if such party be a body corporate, that

some named OflScer of such body corporate, shall answer on

affidavit, stating what documents he or they has or have in

his or their possession or power relating to the matters in dis-

pute, (q) or what he knows as to the custody they or any of

them are in, and whether he or they objects or object (and if

so, on what grounds) (r) to the production of such as arc in

his or their possession or power, and upon such affidavit being

made, the Court or Judge may make such further order as is

just, (.s) 19 Vic. c. 43, s. 175.

interrogato- 100. (0 I" c^se the party if not a body corporate would

senedou ^6 liable to be called and examined as a witness upon the

is in the " possession or power " of the opposite party, which answer to the words
"in the custody or under control" used in section 197. Applications having for

their object the discovery of contents of documents should in general be made
under the section here annotated, and not under section 197 : Ftrrie ct al v. The
Great Western R. Co. 3 U. C. L. J. 197. As to the practice in regard to corporate

bodies see Ranger v. The Great Western Railway Co. 2S L. J. Ch. 741 ;
Attorney-

General el al V. The Mystery of Mercers et al, 9 W. R. 83 ; Lacharmc v. The Quartz

Rock Mariposa Gold Mining Co. 31 L. J. Ex. 3S5 ; Clinch v. Financial Corpora-

tion, L. R. 2 Eq. 271.

[p) Court or Judge. Relative powers: see note w to section 48.

{(j) It is this part of the section that leads from inspection to discovery. Appli-

cant having established a prima facie case as to some document of which he seeks

inspection, is upon this foundation allowed to proceed further and to ask what

documents his adversary has personally or in his power relating to the matter in

dispute, «fec.

(r) Generally where a party can resist the application for inspection he may
resist an application for discovery which leads to inspection.

(s) Whore the defendant obtained an order for discovery under this section, on

its appearing that the plaintiff was in Australia, and that his wife was carrying

on the action by his authorit}-, the order was varied by allowing the affidavit of

t!ie wife and attorney to be substituted for that of the plaintiff: Barnett v. Hooper,

I F. tfe F. 412-467. If the party deny having possession of the documents, his

answer is conclusive: see Reynell v. Sprye, 1 DeG. M. <fe G. 656 ; Adams v. Lloyd
et al, 27 L. J. Ex. 499. If it be shown tliat the document is lost, the answer as

to contents is not available at the trial unless it be shown in the usual way tliat

tlie document caimot be ))roduced : Wolverhampton New Water Works Co. v. J/mcks-

ford, 7 W. R. 244. It has been held that an office copy of an affidavit filed in tlie

cause is not admissible against the part3- who made it: Barnes v. I'arker. 15 L.

T. N. S. 218; see however Fleet v. I'errins. L. R. 3 Q. B. 536. But the contrary

has been held to be the law in this Province: Spofford v. Buchanan et al. 3 0.

S. 391 ; mison v. Thorpe, 18 U. C. Q. B. 443 ; RiddiU v. Brown, 24 U. C. Q. B. 90.

[t) Taken from Eng. Stat. 17 <fc 18 Vic. cap. 125, s. 51. Founded upon the

second ri-port of the Common Law Commissioners, sections 37, 38. Discovery
ma}- be either of documents in the possession of, or facts within the knowledge of

1
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matter, (?<) the Plaintiff with the declaration, and the Defen- the opposite

dant with the plea, may deliver, or either of them, by leave shaiibe

^ , 1 • 1 !• 1 ii renuiied to

of the Court era Judge, at any other time, may deliver to the answer

opposite party or his attorney, (v) interrogatories in writ-

the opposite party. The preceding sectioii extends only to the first ; this section

to both.

(i() The test is a very general one. In nearly every case where the parties are

resident within the jurisdiction of the court, even though foreigners, either party

has a rio-ht to put his adversary in the box, and so is subject to interrogatories

under this section : Fold v. Young, 26 L. T. Rep. 108 ; s. c. 25 L. J. Q. B. 23. The

court will allow any interrogatories to be administered Avhich are relevant to the

matters in issue, and which the party interrogated would be bound to answer if

in the witness box : Zi/chUnsU v. Maltby, 10 C. B. N. S. 838 ;
Hawkins v. Carr,

6 B. & S. 995; Stewart'v. Smiih, L. R. 2 C. P. 293; McFachen v. Mai,or and Cor-

poration of Liverpool, L. R. 3 Ex 279. Asking whether the plaintiff has had a

correspondence relating to the subject in dispute and dates and names of corres-

pondents allowed : Rem v. Hutchins et al, 10 C. B. K S. 839. As to questions

tending to criminate : see note s, page 266.

(?') The time appointed for delivery of interrogatories by plaintiff is with his

declaration, and by defendant with his plea. If at any " other time," particular

attention must be paid to the form of the application. Convenience requires that

if interrogatories are delivered before declaration, they should be accompanied

with some statement as to the cause of action ; it must be shown that they are per-

tinent : CroomesY. Morrison, 5 El. & B. 984 ; Anon. v. Parr, 11 L. T. N.S. 706 ;
After

V. WiUison, 7 W. R. 265 ; Stern v. Sevasfopulo, U C. B. N. S. 737- The court or

judge must be supplied with information in order to see whether the interrogato-

ries' are proper or whether they are merely vexatious: McKenziev. Clark, 4 Prac.

R. 95. The power to admit interrogatories may be abused to annoy the oppo-

site party and to multiply costs, and therefore requires to be carefully watched:

Croomes v. Morrison, 5 El. & B. 984 ; s. c. 26 L. T. Rep. 238. The leave to allow

interrogatories to be delivered to a defendant before declaration was refused

where they were required for the purpose of seeing how to dei-lare, and the plain-

tiff in his affidavit only stated he believed he had a good cause of action, without

showing precisely what it was: Anon. v. Parr, 11 L. T. N.S. 706. Leave was

granted to a defendant to deliver interrogatories be/ore plea pleaded, where the

plea was before the court and the interrogatories modified to have precise refe-

rence to the plea: Street v. Cuthbert, 3 U. C. L. J.' 9. Leave may, it seems, be

o-ranted to a plaintiff even after plea pleaded without a special affidavit
:
James y.

Barns, 17 C. B. 596. Defendant may ask leave to file additional pleas, and

then ask leave to put interrogatories for the discovery of matter effecting them

:

Street v. Proudfoot, 2 U. C. L. J. 213. If the application to deliver interrogatories

be not made till after issue joined, the court or judge will then be the better aWe

to decide as to their relevancy and propriety: see Jones v. Pratt, 6 H. & N. 697;

Morris et al v. Parr, 6 B. & S. 203. In every case to entitle a party to file interro-

gatories an order of the court or a judge is made necessary :
Bank of Upper Canada

v. Ruttan, 3 Prac. R. 46. There is very good reason for this ; for otherwise in-

terrogatories would be delivered in all cases, and would be added to every decla-

ration and plea. The power given to the court or a judge is to prevent expense

being incurred unless the interrogatories are necessary: Martin v. Hemming.

10 Ex. 478. The interrogatories intended should be submitted at the time of

application for leave to file them : Croomes v. Morrison, 5 El. & B. 984 ;
s. c. 26 L.

T. Rep. 238. Where a party to a cause has obtained a rule calling upon the

opposite party to show cause why interrogatories should not be delivered to him,
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ing (o) upon any matter (2?) respecting which discovery may

be lawfully sought, (g) and may require such party, or in the

and the affidavit sworn by the opposite party, for the purpose of opposing the

rule, gives the information required, the court will put the party moving in the

same position as if the information had been given upon interrogatories : Feck v.

Hevis, 2*7 L. T. Rep. 136. The court may allow interrogatories to be delivered to

a defendant after he has pleaded without a sj^ecial affidavit : James \. Barns,

17 C. B. 596.

(o) The interrogatories had better be verified by affidavit : Croomes v. Morri-

son, 5 El. & B. 984. The common affidavit is not sufficient for the allowance of

interrogatories that have a tendency to criminate : Villeshoisnet v. Tobin et al,

19 L. T. N.S. 693. The court or judge will not settle them : Zarifi v. Thornton,

26 L. J. Ex. 214 ; Robson v. Cooke et al, 4 Jur. N.S. 75 ; Phillips v. Emens, 11 L. T.

N. S. 512. The court or judge in such a case will exercise a proper discretion in

sending them back to be i-eformed and put in a tit condition to be accepted : lb.

Where a judge at chambers has exercised his discretion, the court will not re-

view it unless they see he is clearly wrong : Edmunds v. Greenwood, L. R. 4 C. P.

70 ; Villesboisnet v. Tobin et al, 19 L. T. N.S. 693.

{})) Copies of written documents are not such " matter" as may be the subject

of interrogatories under this section : Scott v. Zygomala, 4 El. & B. 483 ; s. c.

SO L. &, Eq. 155.

[q) The right to deliver interrogatories in cases in which discovery could not

be obtained in equity is a vexed question. They may be delivered as to " any

matter upon which discovery may be sought." The question turns upon the

word " discovery." It may mean information generally, or only such informa-

tion as can be had by a bill in equity. In the tirst case which arose under the

section, the court abstained from giving any decided opinion upon the point:

Martin v. Hemming, 10 Ex. 478. In a later case, Parke, B. is reported as follows
—"The section says that the party may be interrogated upon any matter as to

which discovery may be songht. It does not say that the power is limited to cases

in which a bill of discovery will lie :" Osborn v. The London Dock Co., 10 Ex.

702. But contrary to this opinion there is that of Campbell, C. J. : "I interpret

the meaning of these words to be that interrogatories may be put with reference

to any matter as to which discovery may be sought by bill in equity. The rule

is laid down rather widely by the court of Exchequer in Osborn v. London Dock

Co., where it is said that the interrogatories may be administered to the same

extent as if the party interrogated was a witness under examination at the trial.

I think the true rule is that such questions may be put as may reasonably be

expected to produce answers tending to advance the case of the party who puts

them. The rule on this subject has been very clearly laid down by that great

jurist, Sir James Wigram, and I concur in that rule in the very terms in which he

has laid it down. Whatever advances the plaintiff's case, may be inquired into,

though it may at the same time bring out matter which the defendant relies upon

for Ins defence ; but you shall not inquire into that which is exclusively matter

of defence. That which is common to both the plaintiff and defendant may be

inquired into by either." " The very object of the section was to obviate the neces-

sity of going for assistance into a court of equity, which brought great scandal

upon the administration of justice:" Whateley v. Crowter, Carew v. Davies, 25 L. J.

Q. B. 167 ; 26 L. T. Rep. 104 ; 5 El. & B. 709. Such also were Lord Campbell's

views as expressed in a still later case :
" We are disposed to think that the section

now under consideration is intended to apply to cases only where the matter in-

quired into would be evidence in the cause, and it was not intended therefore to

give one party the power of asking the other how he intends to shape his case. Such

an iuciuiry is a mode of inquiring into particulars upon oath, without the party
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case of a body corporate, may require any of the Officers of

such body corporate, to answer within ten days the questions

being compelled to confine himself to particulars. When the justice of the case

requires such particulars to be given, the courts have generally the means of com-
pelling them to be given under such conditions as are reasonable. We think that

we ought at all events to hold that the discovery under the olst section (Eng. C.

L. P. Act, 1854), is confined by the words ' upon any matter as to which the

discovery may be sought,' to cases where a discovery would be given at equity
* * * * and a party shall not make a fishing application as to the

manner in which his adversary intends to shape his case, and as to the evidence

by which he intends to support it :" Edwards d al v. Wakefield, 27 L. T. Rep. 201.

The right of a plaintiff in equity to the benefit of a defendant's oath is limited to the

discovery of such material facts as relate to the plaintiffs case, and does not extend

to the discovery of the.manner in which the defendant's case is to be established :

Wigram on Discovery, 2nd ed. 15; see also Carev) v. Davis, 25 L. J. Q. B. 165.

To entitle a party to interrogatories it is not enough that he is entitled to disco-

very in equity on some ground and for some purpose, it must be on tlie same
ground and for the same purpose for which the interrogatories are sought: Jour-

dain v. Palmer, 14 W. R. 283. It is not intended that the mere practice of a

court of equity as to discovery shall be followed by courts of common law : Bartlett

V. Lewis, 31 L. J. C. P. 230 ; Hawkins et ai v. Carr, 14 W. R. 138. Held in an action

of trover bj' the assignees of a bankrupt to recover property that the defendant

was not entitled to deliver interrogatories to the plaintiffs, calling on them to

show " what case they intended to set up as entitling themselves to recover," or

to state " what act or acts of bankruptcy they intend to rely upon in supjiort of

their title as assignees:" Edwards et al v. Wakefield, 21 L. T. Rep. 201. But in an
action for money had and received and for non-delivery of goods, where plain-

tiff's case was that the defendant had professedly sold him goods and received

paj-ment for them as broker, while he was really the principal, the plaintiff was
allowed to ask whether the defendant was really principal or agent, and if agent

for whom and by what authority : Thol v. Leask, 10 Ex. 704. Where a party to

an action has a specific case, but the materials necessary to support it are in the

hands of his adversary, he is allowed to interrogate him as to this, but is not

allowed to deliver to him interrogatories the object of which is to fish out only

how his adversary intends to shape his case, or whether or not there be some
latent defect in it, or to contradict written evidence: Moore v. Jloherts ct al, ^ Jur.

N.S. 1221. In an action of ejectment, defendant was allowed to ask the plaintiffs

whether they claimed as heirs or grantees, and how they traced their pedigree

:

Flitcroft V. Flether, 11 Ex. 543; Horsman v. Horsman, 2 U. C. L. J. 211; KeltUwell

V. Dijson, 5 U. C. L. J. N.S. 21 ; Chester v. Wortle;i et al, 17 C. B. 410. Especially

if it be made to appear that defendant is wholly unacquainted with plaintift~3

title : Sloate v. Rew, 16 C. B. N. S. 209 ; Pearson ct al v. Turner, Ih. 157 ; hujilby

V. S/irifto, 33 Beav. 31 ; Wmn v. Pose, 36 L. J. C. P. 806. Interrogatories 'tha't

miglit be proper in an ejectment brought by a stranger might however be im-

proper in ejectment by a landlord against his tenant : Sloate v. Pe>p, 32 L. J.

C. P. 160, per Willes, J. Defendant in trover has been rt-fused the right to in-

terrogate plaintiff as to his title to the goods in question : Fenney v. Forimrd
et al, 14 W. R. 85. See as to an action for negligence, Pefpintt et ttr. v. Smit/i,

33 L. J. Ex. 239.- It has been held that plaintiff in ejectment has no right to ask

defendants by what title they hold possession : Ilorton v. Pott, 29 L. T. Rep. 228
;

or to declare the nature and particulars of their title: West v. Holmes, 3 U. C. L.

J. 72. Particularly if the answer would subject the party interrogated to a for-

feiture : May V. Hawkins, 24 L. J. Ex. 309 ; BIyth v. L' Estrange, 3 F. <fc F. 154 ; Pye
V. Butterfield et al, 5 B. tt S. 829. But defendant may be interrogated as to whether
he is the real defendant: Sketchley v. Connolly, 11 W. R. 573. Interrogatories by
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in writing by affidavit to be sworn and filed in the ordinary

vray; (r) and any party or Officer omitting, without just

cause, (s) sufficiently to answer, within the above time, or

defendant to plaintiff after plea pleaded as to amount of damages claimed by plain-

tiff were allowed : Ferrie et at v. 7'he Great Wes^tern liaUwai/ Co. 15 U.C. Q. B. 513
;

see also Wric/ht v. Goodlalce et al, 13 W. R. 349; s. c. 3 H. & C. 540; Dohson v. Pd-

chanhon, L. R. 3 Q.B. 778 ; but see Jourdain v. Palmer, L. R. 1 Ex. 102. In an action

by the drawer of a bill of exchange purporting to be accepted by two defendants

as members of a firm, one defendant suffered judgment by default and the other

pleaded inter alia that the bill was accepted by the other without his knowledge
and in fraud of him, and beyond the scope of the authority of the party accepting

witUthe knowledge of plaintiff. The plaintiff applied for leave to deliver inter-

rogatories to the defendant, among others, the following: " Were you ever, and
if yea when and during what time, a partner with the defendant, J. C. (the defen-

dant who accepted the bill), in any and what business and under what style and
firm." Held too general: Pobson v. Cooke et al, 4 Jur. N.S. 75. In general, inter-

rogatories in an action for slander will not be allowed : Stern v. Sevasiopnlo, 14 C.

B. 737. But it being shown that the defendant in a certain place, in the presence

of certain persons, had made imputations against the plaintiff to the effect that

he had committed forgery, and that the persons refused to give the plaintiff" any
further particulars, the court allowed interrogatories to be put to the defendants

as to the precise words he had used : Atkinson v. Fosboke, L. R. 1 Q. B. 628.

This will not be allowed in an action for libel : Tupling v. Ward, 6 H. & K 749

;

AIcKenzie v. Chirk, 4 Prac. R. 95. If the interrogatories be of a fishing character

they will be disallowed: see note n to section 189. As to what interrogatories

may be delivered to an administrator who has pleaded plene adniinistravit : see

Peck V. Nolan, 14 Ir. C. L. R. App. xxxii. Form and extent of interrogatories

which may be administered in an action for infringement of letters patent : see

Thomas v. Tillie, 17 Ir. C. L. R. 783; Hoffman v. Postill, L. R. 4 Ch. Ap. 673.

(r) The proper way to answer interrogatories is to give a separate and distinct

answer to each question, that is to say, a specific answer to a specific question:

Mclnnes v. Hardy, 7 U. C. L. J. 295. It is not, it is presumed, for the party

answering to set oiit the interrogatories before his answers. As to interrogato-

ries ip the case of corporations : see Ranger v. The Great Western R. Co. 28 L. J.

Ch. 741 ; Attorney- General v. The Mystery of Mercers et al, 9 W. R. 83; Lachurme
V. The Quartz Rock Mariposa Gold Mining Co. 31 L. J. Ex.335; Clinch v. Finan-

cial Corporation, L. R. 2 Eq. 271 ; Mason v. Wythe, 3 F. <fe F. 153; Mackewan v.

Rolt, 33 L. T. Rep. 240.

(s) Just cause. The tendency of a question to criminate is, it seems, a just

cause ; but that is no reason why the interrogatory should not be allowed, if

bona fide put: Osborn v. The London Dock Co. 10 Ex. 698; Chester \. Wori-

ley et al, 17 C. B. 410; James v. Barns, lb. 596; Bartlett v. Lewis, 12 C. B. N.

S. 249 ; Baker v. Lane. 3 H. & C. 544 ; Bickford v. Darcy et al, L. R. 1 Ex. 354.

It is, however, in cases of tliis kind, unfair to submit questions which a party

is clearly not bound to answer, the object being either to compel him to answer

them when not bound, or to refuse, and so create a prejudice against him; and

if interrogatories be not put bona fide they will be disallowed : Tupling v. Ward,

6 H. & N. 749; Peppiatt et iix v. Smith, 11 L. T. N. S. 139; McKenzic v. dark,

4 Prac. R. 95; Edmunds v. Greemvood, L. R. 4 C P. 70; s. c. 19 L. T. N. S. 423.

Stronger reasons should be given for putting such interrogatories than in otiier

cases, and such interrogatories should not be allowed on the common affi-

davit: Villcboimet v. tobin et al, 10 L. T. N. S. 693. Whether a witness is

entitled himself to object to the question upon the ground of its tendency, or is
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such extended time as the Court or Judge may allow, ail

questions as to which discovery may be sought, shall be

deemed guilty of a contempt, and may be proceeded against

accordingly. (?) 19 Vic. c. 43, s 176.

bound to satisfy the court tliat such will be its effect, in other words, whether the
court or the witness is to judge of the effect, is not settled: Fiisher v. Ronalds,

12 C. B. '762
;
Osborn v. London Dock Co lU Ex. 698 ; Sid^holtom y Adkins. 29 L.

T. Rep. 310. A witness cannot refuse to be sworn and examined on tlie ground
that tlic only relevant questions that could be put to him are such as would tend
to criminate hira. The opjiosite party has a right to insist on his being sworn,
and it is for him then to claim the privilege, upon being asked the objectionable

questions: Boyle \. Wiseman, 10 Ex. 647. Illness would seem to be "good cause:"
Turk et al v. Sijne, 27 L. J. E.x. 54 ; see also Geary v. Buxton, 29 L. J. Ex. 280.

On an application in chancery by the plaintiffs in an administration suit for an
order directing the personal representative to institute proceedings to impeach
the validity of a judgment and execution which had been recovered by a tliird

party against a debtor of the estate, on the grounds of the same being fraudulent

and collusive, the debtor was subpcenaed as a witness in su])port of the motion,

and on his examination toucliing the bona fides of the judgment in question he
thus stated his objection :

" I object to answer on the ground that in this suit I

cannot be examined in respect of matters arising in another suit in which I am a

party ; and also that I cannot be examined in this suit, for the purpose of fishing

out evidence upon which to found a suit against me, and to be used as an ajipli-

eation in which fraud and collusion are charged against me." Held not a good
objection: Granger v. Latham. 2 Ch. Cham. 313. Held also that to entitle the

witness to privilege on the ground that his answer would expose him to a penalty

or forfeiture, he must state exiilicitly that he believes his answer would have that

effect, and not merely leave it to be inferred that his answer would have that

effect: lb. It is no ground for refusal, in an action for the infringement of a

patent, that the answer may expose defendant's customers to actions: Telley v.

Easton el al, 18 C. B. 643; nor is it any ground of refusal tliat ilie answer, if iu

the affirmative, will disclose fraud: Coleman ct al v. Truman et al. 3 II. & N. 871

;

Bayley v. Griffiths, 1 II. »t C. 429; Goodman v. Holroyd et al, 15 C. B. N.S. 839;
Bliyht. V. Goodliffe et al, 18 C. B. N. S. 757. Contra,' \i it would establish it for-

feiture: May V. Hawkins, 11 Ex. 210; Horlon v. Bott et nl, 2 II. <fc N. 249; Pye
V. Butlerfidd ct al, 5 B. <fe S. 829; United Slates of America v. McRae, L. U. 4 Eq.

327 ; s. c. L. R. 3 Ch. Ap. 79 ; or be detrimental to the public interest : Beatson v.

Skene, 8 W. 11, 544.

(t) The court will not grant an attachment until after the time for answering

has exjjired, nor if the party has filed answers before a]i]>lication, tliougii after time

appointed: Curran v. Elphinslone, 4 W. R. 50; nor will it in general be granted

unless it appear that personal service of the rule nisi has been effected: Birket

V. Holme, 4 Dowl. B.C. 5.")6. But wliere an order of a judge liad been obtained

for the defendant to answer interrogatories, and he had olitained nn extension of

time, tlie court granted the rule nisi for nn attachment, although there had been

no j)ersonal service of the order to answer : J.ork Secfirld v. Pratt, 5 L. T. N.S. 580.

A rule for an attadnueiit may be issued on the ap|)lication of a jiarty interested

in the suit in which the order was nuule, though not the person upon whose appli-

cation it was originally granted: Madrid Bank v. Bayley, 15 L. T. N. 8. 292. It

is not the practice to issue an attachment for disobedience of a judge's order:

Grorer v. Ycovill, 29 L. T. Rep. 80. The order should 6rst be made a rule of

court: Jb. The attachment will not be granted unless the party has been guilty

of neglect or refusal : Van JUf v. Hoi.rstcr, 27 L. J. Ex. 299 ; Lord Seafieldv. Pratt,
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Affldavit BOI. (?0 The application for such order (v) shall I)c made

th'e'appi'ica- "P*^" ^" affidavit of the party proposing to interrogate, (?f)

tionfor j^,jj yf jjjg Attorney or agent, (x) or in the case of a body
leave to - J o } \ y

^

j

'^'"

y^.'^"'
J'

\
corporate, of their Attorney or agent, (^) stating respectively

lies imust bel that the deponent believes that the party propcsiiig to inter-
founded. 1

^
. . .

'rogate, whether Plaintiff or Defendant, vs^ill derive material

benefit in the cause from the discovery which he seeks,

that there is a good cause of action or of defence upon the

merits, (z) and if the application be made on the part of the

Defendant, that the discovery is not sought for the purpose of

Where tiie delay; (a) but where it happens, from unavoidable circum-

ventedVom" Stances, that the Plaintiff or Defendant cannot join in such

5 L. T. KS. 674 ; Hill v. Glen, 26 L.T. Rep. 62 ; Curran v. Elphinstone, 4 W. R. 50

;

Rainsford v. Campbell, 2 L. T. N. S. 432; De Faria v. Lawrie, 17 L. T. N. S. 2')6.

Where a party has substantially answered interrogatories, but there are defects

in his answers which the court does not consider intentional, the proper course

is to apply at chambers under section 192: Bender v. Zimmerman, 2'J L. J. Ex.

244. A rule for an attachment against the directors of a railway company was
refused where the order did not specify what office of the company was to make
the answer: Button et al v. South Eastern Railway Co. 3 Week. Notes, 20.

(?0 Taken from Eng. Stat. 17 & 18 Vic. cap. 125, s. 52.

{v) i. e. Such order as is mentioned in the jjreceding section.

(w) i. e Either plaintitT or defendant, even though not beneficially interested:

Christopherson v. Lolinga, 15 C. B. N. S. 809; Barwick v. De Blaquiere et al,

4 Trac. R. 267 ; see also Tifatiy v. Bullen, 18 U. C. C. P. 91.

(x) It is to be observed that the application must be made upon an affidavit of

the party and his attorney or agent. It is niatei-ial that there should in such ap-

plications b'C'a responsible officer of the court. The attorney must in any event

be a party to the affidavit. But the objection cannot be taken in banc after an

application in chambers, without objection there: Wkateley v. CruK/ord, Carew

V. Davies, 34 L. & Eq. 200. In case of necessity, under circumstances of peculi-

arity, such, for example, as the residence of the client in parts abroad, an affidavit

in a form other than that here required might be received : see note I to section

189. Where a person sues or defends in person, no affidavit of an attorney is

necessary: Oxlade v. The North Eautcrn Railway Co. 12 C. B. N. S. 350.

(//) In this case an affidavit of the attorney or agent only is made sufficient

:

see previous note.

{z) Whether plaintiff or defendant apply there must be an affidavit of merits:

May V. Ilazvkins, 11 Ex. 210. And in either case the words "upon the merits"

should be incorporated in the affidavit: Anon. 26 L. T. Rep. 197. If the api)li-

cation be be/ore declaration, a general affidavit under tliis section would be wlidlly

insufficient. In such case information must be given of the cause of action

:

Croomes v. Morrixon, 5 El. &, B. 984 ; see also Jones v. Barns, 17 C. B. 596; Martin

V. Hemming, 10 Ex. 478.

(a) Delay should be negatived in the affidavit.
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affidavit, (l>) the Court or a Judp-e (c) niav, upon affidavit of J' '",'"«'"

the circumstaQces by which the party is prevented from so ^'*^-

joininfr, allow and order that the interrogatories may be de-

livered without such affidavit. ('/) 10 A^ic. c. 43, s. 177.

193. (c') In case of ouiis-sion, without just cause, (/) to
lll,l^'^^l'J^\^

answer sufficiently such written interrogatories, (7) the Court ai'sn<r. the
•' c •> \.> J jiarty may

or a Judsre ili) may direct an oral examination of the interro- i>t' .xamined
^ y J J

^ _
onilly or

gated party, as to such points as they or he may direct, to be <'>i"i"iiii'ii'd

had before a Judge or any other person specially named : CO the.iocu-

and the Court or a Jud^c may, by such rule or order, or by infcie
Wlldlll.

(6) What may be unavoidable circumstances in the opinion of the cojirt or
judge can only be determined with reference to tlie special circumstances of each
particular case as it arises for adjudication: sec note /, page 25y.

(f) Court or Judijc. Relative powers: see note m? to section 48.

(1'/) This is in effect the interpretation placed on section 189, though the express
language here used is not there used : see note /, page 259.

(r) Taken from Eng. Stat. 17 cfe 18 Vic. cap. 125, s. 53. Founded ujjon the
second report of the Common Law Commissioners, section 39. This section is an
extension of the right of one part}' to put written interrogatories to his opponent.

(/) Just cause. See note s to section 190.

(f/) The right oralh' to examine seems to be restricted to cases where the party
interrogated has without just cause omitted to answer sufticiently. This is rather

more limited than the commissioners intended it should be. They rec«>inmended
an oral examination " in case of an insuflicient answer, and in any other case in

which it may be made to appear essential to justice, subject to the control of the
court." The jurisdiction of the court under this section will be exercised with
caution and with a due regard to the nature and circumstances of the action

:

Swift V. Nun, 26 L. J. Ex. 365. A defendant sued as administrator answered
that he had not taken out administration, and the Court of Exchetjuer n-fused a

rule for his oral examination, then- being im atlidavit in support of the applica-

tion, althoutih the plaintitf shewed cause in tlie first instance and waived the
objection: Il>. The jiarty interrogafetl is not bound to set out the conti'Uts or
copies of documents admitteil by him to be in his possession: Scott v. Zifijomala,

4 El. »t 15. 4S:'-. In i)rinciple this section is the same as that of section l!SS. which
allows an oral examination of a witness who declines to make an afVidavit. One
distinction may be noted, which is, that umler the former a judge oidy eieems to

have jurisdiction whilst under the section here annotated, there is express power
in the court or a judge, liut it is more the business of n judge in chambers to

settle these questions than the court e;i Imiic : Binder v. Zimmermou. 29 L. J. Ex.
211 ; Mradnxrs v. Ktrkmnn, 2 L. T. X. S. 251. The application should be made
jtroniptl}': Vhister v. Wurtliij et nl, 18 C. B. 239. There sliould be a rule ni>i or
snnuMons in the first instance: Turk tt al v. Si/ur. •_•', I. .' Tx .M : S^nti v Xini,

20 L. J. Ex. 365.

(A) Relative powers: see note ir to section i?.

(/) The most likely jtersons to be appointed for the duty under our act are

public officers, such as county judges, clerks or deputy clerks of the crown, Ac.
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any subsequent rule or order, command the attendance of

such party or parties before the person appointed to take such

examination for the purpose of being orally examined as afore-

said, or may command the production of any writings or other

documents to be mentioned in such rule or order, (_;) and

may impose therein such terms as to such examination and

the costs of the application and of the proceedings thereon,

and otherwise, as to such Court or Judge seems just, and

such rule or order shall have the same force and effect and

may be proceeded upon in like manner as an order made un-

der the one hundred and eighty-fifth and one hundred and

eighty-sixth sections of this Act. (7i-) 19 Vic. c. 43, s. 178.

103- (0 Whenever, by virtue of this Act, an examination

of any party or parties, witness or witnesses, has been taken

office of tiie before a Judge of either of the Superior Courts of Common
Law or of any County Court, or before any Officer or other

person appointed to take the same, {m) the depositions taken

down by such examiner shall be returned to and kept in the

office of the Court (Principal or Deputy Clerk's or Clerk's

office, as (he case may be,) in which the proceedings are car-

ried on, (?i) and office copies of such depositions may be given

out, (u) and the examinations and depositions certified under

the hand of the Judge or other officer or person taking the

iu\n-idence. same, (p) shall, without proof of the signature, ((/) be received

Examina-
tion to be
filed in the

(j ) Though a privilege may exist as to the party himself or as to certain

documents, the production of which is required, it is apprehended that the party

should, in obedience to the order of the court, at least attend, and then claim his

privilege.

(k) See notes to sections 185 and 186.

(/) Taken from Eng. Stat. 17 «fe 18 Vic. cap. 125, s. 53,

(m) Extends apparently to examinations had under sections 186, 188 and 192.

(n) All pr(>ceedings to final judgment may be carried on in the office whence

first process issued: section 61.

(o) If the copy appear to have been delivered out of the office in the due course

of business, it will be prima facie taken to be correct: Duncan v. Scott, 1 Camp.

102; see notes to section 128.

ip) This apparently means the original examinations or depositions. The
meaning cannot be that office copies given out should be certified by the Judge

or other officer or person taking the same ; for the officer takes the original ex-

amination or depositions, and not office copies.

{q) The original depositions only appear to be made receivable as evidence

without proof of signature. But see latter part of note s to section 189..
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and read in evidence, (r) saving all just exceptions, {rr}

19 Vic. c. 43, s. 179.

194. (s) Every Judge, Officer, or other person named in Examiners,, 1 n • ^ r L ^ • • J.- luav make a
any such rule or order as atoresaiu, tor taking examinations siitciai ro-

under this Act, (<) may, and if need be, shall make a special tvmt!'

report to the Court in which such proceedings are pending, (?<)

touching such examination and the conduct or absence of

any witness or other person thereon or relating thereto; (?;)

and the Court shall institute such proceedings and make such orders

order or orders upon such report as justice may require, and "-''*^"i'°"-

(r) The effect of tliis section is to make the depositions or examinations evi-

dence upon their bare production.

(rr) Saving all just exceptions. It is difficult to say what would be a "just

exception" within the meaning of this section. It maj^ be doubted whether the

depositions can be read if the witness be within the jurisdiction of the court and
compellable to attend for oral examination at the assizes: see Proctor v. Lamson,
7 C. <fe P. 629. Depositions taken under a commission to examine witnesses can-

not be read if the witness be within the jurisdiction of the court and of sound
mind, <tc. : Con. Stat. U. C. c. 32, s. 21. If there has been anj' irregularity in

proceeding with a commission to examine witnesses, as, for instance, if it were
executed without any notice to the opposite party to enable him, if he pleased, to

put cross interrogatories, such irregularity is a good objection to the admissii,ility

of the depositions: Sicinkeller v. Newton, 9 C. it P. 313. Where a witness who
had been examined on interrogatories in a foreign country, stated in one o f his

answers the contents of a letter which was not produced, it was held on the trial

of the cause in England that so much of the answer as related to the contents of

the letter was not receivable in evidence, although it was urged in support of its

admissibility that there were no means, as the witness was out of the jurisdict. on
of the Court, of compelling the production of the letter: Ih. Sed qii. See t his

case differently reported in 2 Moo. tfe R. 372. Where the witness was both exam-
ined and cross-examined, the answers to the examinations-in-chief were held not

to be admissible without the answers to the cross-examination: Temperln/ v.

Scott, o C. tfe P. 341 ; see further Stephens v. Foster ei al, 6 C. it P. 289. Objec-

tionable questions or answers may be struck out at the trial, so as not to be laid

before the jury, but the right to make the application does not extend to the

part}' who produces them: Hutchinson et al v. Bernard, 2 Moo. ifc II. 1; Ladt/

Tufton \. Whitmore et al, 9 L. J. Q. B. N. S. 405 ; Williams v. Williams, 4 M.
& S. 497.

(s) Taken from Eno-. Stat. 17 & 18 Yic. cap. 12.'), s. 56. Tlic origin of the

section seems to be Eng. Stat. 1 Wm. IV. cap. 22, s. 8.

{t) i. e. Under sections 186, 188 and 192.

(«) The officer who takes the examination is "required to make" a special re-

port, " if need be." Qu. Who is to judge of the necessity? Can a party to the

cause require the officer to make a special report ?

{v) The matters that may enter into the subject of the special report are here

enumerated, viz., the conduct or ab.senco of any witness or other person. If a

witness produced improperly conduct himself from bias or other corrupt motives,

that may be made to appear. If there be reason to believe that a witness absent
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as may be instituted and made io any case of contempt of

the Court. (^6') 19 Vic. c. 43, s. 180.

As to costs 29o. (x) The costs of every application for any rule or

of rule ami qy^qj- to be made for the examination of parties or witnesses
examuia-

_

r
tion. 'by virtue of this Act, (?/) and of the rule or order and pro-

ceedings thereon, (s) shall be in the discretion of the Court

or Judge by whom such rule or order is made. (a). 19 Vic.

c. 43, s. 181.

Inspection
106- (i) Either party may apply to the Court or a Judge

of real or for a rule or order for the inspection by the Jury, or by him-

has been kept away through the influence of either party, that also may be made
to appear. So if a party to the cause, or any other person upon his belialf, dis-

turb the examination. These, and matters of a similar nature that will, when
necessai-y, readily suggest themselves, furnish materials for a special report.

{2v) See note t to section 190.

(x) Ta"ken from Eng. Stat. IV cfe 18 Vic. cap. 123, s. 57.

(?/) See sections 186, 188 and 192.

{z) May refer to admissions or other matters incidental to but arising out of

the examinations.

(a) The costs of inspection ought as a general rule to be paid by the party
applying: Jlill v. Fhilp, 7 Ex. 232; but are under all circumstances in the dis-

cretion of the court or judge: Smith v. The Great Western Railway Co. 2.5 L. J.

Q. B. 279. The}' are not necessarily to be 2>aid by the party applying: Siilwell et

al V. Ruck, 4 H. it N. 468. The order should in express terms make provision for

the costs: Smith v. The Great Western Railivay Co. 25 L. J. Q. B. 279 ; and if not

so provided for none can be had: lb. As to costs of an expert: see Churton v.

Freiven, 16 L. T. N. S. 171.

{h) Taken from Eng. Stat. 17 & 18 A"ic. cap. 123, s. 58. Founded upon the

second report of the Common Law Commissioners, section 42. The first degree

of evidence, and that which, though open to error and misconception, is obviously

most satisfactory to the mind, is afforded by our senses. In certain cases, from
an early period, eitlier party to a suit was allowed to obtain a view by a jury, the

view to be of the " place in question." The origin of the practice is not traceable

to any statute of which we have an account. But the frequency of applications

having been found to be an abuse which tended much to the hindrance of justice,

the legislature in the course of time endeavored to circumscribe the practice. One
source of abuse was a rule which made it necessary for a cause to be entered for

trial before a view could be had. Another was that the applications, when made
at the trial, were granted, as of course, without inquiry. These causes combined,

and attended with the difficulty of procuring the attendance of the necessary

viewers at a future trial, had the effect in many cases of rendering unavoidable,

repeated and vexatious postj^onements of a trial. The remedy applied was that

of Stat. 4 Anne, cap. 16, s. 8, which empowered the courts to grant a view
previous to the trial, and then only when proper and necessary : 1 Burr. 253.

The view being authorised, the next inquiry is the manner in which it .shall

be conducted. This was made to depend upon Eng. Stat. 3 Geo. II. cap. 25, s.

14, of which our Stat. 34 Geo. III. cap. 1, s. 14, was a copy. Writs of venire,
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self, or by his witnesses, of any real or personal property, the porsonui

inspection of which may be material to the proper determina- ]II^r'y"j)!u--
^

facias and distringas, were, upon application, issued to the sheriff or other person
appointed, commanding liim to have six or more of the jurors named in tiie writs
or in the panel annexed thereto at the "place in question," to view it at some
convenient time before the trial. In everj- case wiiere a view had been authorised
there were two classes of jurors, from wliicli conjointly the jury chosen to try the
cause was selected. The first was that class wlio had their appointment under
the special venire facias and distringas, already noticed. The second, all such
jurors as were ballotted for at the trial in open court. The composition of the
jury to try the cause was in this manner: six or more of the jurors who had acted
as viewers being in atten.iance at the trial, were first sworn, and then only so
many more were added to them frem jurors drawn in court, so as in tiie wiiole to
make the number twelve. The twelve tlius chosen were ^/i*- jury sworn to try the
cause. In the working of this practice under the Stat, of Geo.'ll., owin"- to non-
attendance of viewers, and other causes not necessary to be mentioned, some
dissatisfaction was experienced. However, the great cause of mischief was an
opinion which prevailed that the six viewers whose attendance was necessary
should be six or more of the first twelve nam.^d upon the panel, and that in the
event of their neglect to attend no trial could take place. The endless delays
which arose out of such a construction can well be conceived. Whatever ground
might liave existed for this opinion at one time, tiiere can be none at the prci^ent
day. It was enacted " that when a view shall have been allowed, those men wlio
shall have had the view, or such of them as shall appear upon tlie jury to try the
issue, shall be first sworn," <fcc. : 13 & 14 Vic. cap. 55, s. 52, taken from "En"-.
Stat. 6 Geo. IV. cap. 50, s. 24. The clianges effected in the law by the present
act are, first, as to the cases in which a view or inspection may be procured ; and,
secondly, the persons by whom it may be had. From the use of tlie words' " tlie
place in question," in all the former statutes, it was decided that views could be
obtained only in proceedings of a local nature, such as trespass qu. cL. fr , nui-
sances, and the like: Sfoties v. Menhnu. 2 Ex. 382. Tiie right of inspection is
now extended to " any real or personal property, the inspection of which may be
material to the proper determination of tlie question in dispute :" Baker et al \\ The
London and South Western Railwag Co. L. K. 3 Q. B. 91 ; Ennor v. Banrell. 8 W.
R. 301 ; s. c. 1 DeG. F. & J. 529. And the inspection of property which for-
merly could only be had by jurors specially selected for that purpose, may now
be " by jury or by himself (the api)licant), or by ids witnesses." It is presumed
that, as a general rule, inspection by &jvry under this section will be conducted
in the same manner and subject to the same rules as views by a Jim/ before this
act. In the Eng. C. L. P. Act, 1854, section 58, there is an express declaratioa
that such shall be the case. Inspection by the applicant or by his witnesses
stands more in doubt; first, as to the time'when the inspection "may bo made;
secondly, as to the mode of application ; tiiirdly, as to (he mode of' inspection

;

fourthly, as to effect of inspection. To dispose of inspection by jury : a rule for a
view is first issued, and upon that writs of venire facias and distrimjas: Con. Stat.
U. C.c. 31.SS. 124, 125. In England, though not in this province, the rule may be
had at side bar: Eng. R. 48 H. T. 1853. Both in En-land and here the party
applying must make certain deposits of money, and in other respects comply with
rules of court made for his guidance: Eng. R. 49 H. T. 1853; R. G. pV. 39;
Con. Stat. U. C. c. 31, s. 124. In England the view may bo had upon the rule
without intermediate writs: Eng. C. L. P. Act, 1852. section 114; but in this
Province the writs arc still necessary: Con. Stat. U. C. c. 31, s. 125.' And in the
writs, when issued, "shewers" must be named, whoso duty it will be to show the
property to the jurors: lb. section 126; and unless the'ehewers be so named,
there can be no view as required by the act : Taylor v. Thompson, 1 Dowl P C

18
r , • •
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ties, or wit- tioD of the questioD in dispute, (c) and the Court or a Judge

may make such rule or order upon such terms as to costs and

otherwise as such Court or Judge may think fit; (r?) but

nothing herein contained shall affect the provisions of any

Act as to obtaining a view by a Jury, (dd) 19 Vice. 48,

s. 172. *
INSPECTION OF DOCUMENTS.

iOT". (0 Either of the Superior Courts of Common Law
and any County Court in which an action or legal proceeding

may be pending, or any Judge thereof respectively in vaca-

tion, may, on application (and in any such action or proceed-

ing in either of the Superior Courts, whea the Attorneys for

both parties reside in the same County, the Judge of the

County Court of such County may on application), compel

the opposite party to allow the party making the application

to inspect all documents in the custody or under the control

of such opposite party relating to such action or other legal

Wlicn the
Court or a
Judge may
allow in-

spectiou of
documents.

218. . It was heM that the jury could not be taken out of their county, even by
consent: MalinsY. Lord Dimraven, 9 Jur. 690; IlaxoOiorne v. Dcnham, 3 Ir. Law
Rep. 1 ; but now this may be done by order of tlie court: Stat. 29 &, 30 Vic. cap.

46. After view the proceedings may be such as already noted. With respect to

inspections by the party or liis witnesses, the practice will be found to resemble
inspections under the Eng. Patent Act, 15 <fe 16 Vic. cap. 83, s. 42, the principle

of which it was recommended by the commissioners should be extended to all

cases, which recommendation is here carried into effect. The practice under the

Patent Act is not to grant inspection as of course, but only when shown to be
material for the pui'poses of the cause: Amus et al v. Kdsey, 22 L. J. Q. B. 84;
Shaw v. The Bank of England, 22 L. J. Ex. 26 ; but application may be made before

declaration: Amies et al v. Kelsey, 22 L. J. Q. B. 84; see also Patent Type Found-
ing Co. V. Walter, John. 727 ; Patent Type Foundihg Co. v. Lloyd, 5 H. tt Js. 192;
Meadows v. Kirknian, 29 L. J. Ex. 205.

(c) In an action for not accepting gun barrels sold according to a pattern, in-

spection was granted to the defendants of the pattern barrel, in the possession of

plaintiffs, and of the residue of the barrels tendered, many of which were pro-

duced in court, and inspected and guaged by witnesses in the presence of the

jury: Meyer et al v. Barnett et al, 3 F. & F. 696. But in an action against a gas

company for negligently allowing gas to escape, whereby plaintiff's house was
destroyed, inspection by defendants of a model made for plaintiff from memory,
after the destruction of his house, which had since been rebuilt, was refused

:

Morley v. The Great Cetitral Gas Co. 2 F. cfe F. 373.

(d) The court may not only order inspection but order the removal of obstruc-

tions, with a view to facilitate such inspection: Bmnett v. Griffiths et al, 3 L. T-

K S. 735; see also White v. Storey, 43 L. T. 91, Ex. T. T. 1867.

{dd) See Coli. Stat. U. C. c. 31, ss. 124, 125, 126, 127^ 128.

(e) Taken from our repealed Statute 16 Vic. cap. 19, s. 8, which was a transcript

of Eng. Stat. 14 & 15 Vic. cap. 99, s. 6.
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procccditig, (/) and if necessary, to take csauiincd copies of

the same, in all cases in which previous to the passing of

(/) The courts have a common law jurisdiction where an action is broiia;ht on
an instrument to order inspection of it: Doe d. Child ci ^l v. Roe, 1 El. ct B. 285,
per Lord Campbell, C. J. ; Prire v. II'irrisoH, 8 C. B. N. S. (117; Colmian el al v.

Ttueman el at, 3 11. & N. 3Y1 ; Cooper v. Sunders, 1 V. <t F. 13; and now that

profert is abolished the power is more necessary than ever: T/ie Pcnarih Ilnr-

bour. Dock and Kailwaij Co. v. The Cardiff Woteiwork.t Co. 7 C. B. N. S. 810;
Hill V. The Orcat Western Raihoay Co. 10 0. B. N. S. 148. But the power of tlic

courts at common law is very uncertain. In c^eneral it is necessary for the party
applying to show that he has a direct interest in the document, as, for example,
nnder-lessee in a lease, or that his opponent holds the document imdcr some trust,

express or implied, as, for example, that the document, though executed by both
parties, is in the possession of one: Blakeyw. Porter, l^iw.wt. ?>^ia\ Jiuteman et al

V. Phillips, 4 Taunt. 157; Taylor v. Osborne, lb. 1.59; Ratdiffev. Z/V<7.v'w/, 3 Bing.

148 ; Ljrd Portmore v. Goring, 4 Bing. 152 ; Lawrence v. Jluoicer, 5 Bi'ig. 6 ; Sfrict

V. Bro'vn. 6 Taunt. 302; Morrow v. Sanders, ?, Moo. (>71: Tnrelfalt v. YvebsUr.

V Moo. 559; Blogj] v. Keni, 6 Bing. 714; Devenoye v. Bouverie, 8 Bing. 1 ; Cockx

V. N'ish, 9 Bing. 723 ; Inman v. Hodgson et al, 1 Y. <fe J. 28 ; Woodcock et al v.

Worthington, 2 Y. cfe J. 4 ; Neale v. Swind, 2 C. tfe J. 278 ; Travis v. Collins, lb

625 ; Reid v. Coleman, 2 C. <fe M. 456 ; Doe d. Morris v. Roe, 1 JI. & AV. 207 ; Doe
d. V. S'ight, 1 Dowl. P. C. 163 ; Eoans v. Delegal, 4 Dowl. ]^ C. 374 ; Jones

V. Palmer, lb 446; Tanzell v. Allen ei al, 1 Dowl. V. C. 496; Gripu v. Si/ii/Ihe,

8 Dowl. P. C. 490; Goodliff v. Fidler, 14 M. & W. 4; Sleadiuan v. Arden', 15 M.
<fe W. 587; Ley v. Barlow, 5 D. & L. 375; Black v. Goinperlz, 7 Ex. 67; Doe u.

Avery \. Langford, 21 L. J. Q. B. 217; Shaio y. llohues, 3 C. B. 952; Powell v.

Bradbury et al. 4 C. B. 541 ; Fo.'iler v. TVi^ i?«?i,t of E.igland, 8 Q. B. 689 ; Pri.chett

V. Smnrt, 7 C B. 625 ; Flood v. Wilson, Batty, 73 ; Williams v. Gosson, 3 Ir. Law
Rcc. 0. S. 57; Murphy v. Fitzpatrick, 3 Ir. Law Rec. O. S. 161; Alexander v.

Alexander, Ale. & Nap. 109; Clarke v. MeDauiel, 4 Ir. L. R. 131; Beasley v.

Tyrrell, 1 Ir. C. L. R. 365 ; Taylor v. Q'.iinlon, 2 Ir. Jur. 0. S. 72 ; or as to docu-

ments upon which an action or defence is immediately founded, that there is a

suspicion of forgery, or that tlie documents have been improperly dealt with since

execution : Thomas v. Dnmi, 6 M. & G. 274 ; Woolner el al v. D"vcreux, 9 Dowl.
P. C. 673, per Tindal, 0. J.; but .see Chetwiud v. Marnell, 1 B. .1- P. 271; -/mtjf

V. MilUuqen, 1 Jil. & Soott, 605; HUdqard v. S.nilh, 1 Bing. 451; Thrclfall v,

Weli.'<lf)-, lb. 161 ; Ri.-hey v. PJllir, Ale. (fe Nap. Ill ; ,S«i/7/t v. McGonrgal, i\r. L.

R. 272; Daly V. AV/y, 4 Ir. L. R. 16. In general, it is necessar}' for the party
applying to show himself to be a party to tiie document: Smith v. Winter, 3 M.
&, W. 3o9 ; Lawrence v. Hoohr, 5 Bing. 6. The courts in England have, under
certain circumstances, upon the a})})Iication of one party to a suit, ordered docu-

ments in the possesfJon of the opposite party to be produced, for the purpose of

being stamped : Gigner v. Bayly ei nx, 5 Moore, 71 ; Rowe ct alv. Jlou'd'ti, 4 Bing.

639, note; N'eale v. Swind, 1 Dowl. P. C. 314; Boiwiidd et al v. Godfrey, 5 Bing.

418 ; Travis v. Collins, 2 C. <fe J. 625 ; Hall v. Bainhridgc et al, 14 L. J. Q. B. 289

;

but have refused inspection of the title deeds ota party wiiose title is in dispute:

Pickering v. Noycs, 1 B. A C. 262. Now that a parly may be exatnincd orally as

to all matters touching his own case, the doctrine propounded in tlie hnt case may
be questioned: Jjyuch v. (7 Hare, 6 U. C. C P. 259; Hors.iionw Hi>rs},ian, 2 U. 0.

L. J. 211, per Burns, J. Whatever jurisdiction tlie courts po-^sess at common law
as to inspection is not affected, except so tar as extended by the statutes: Blwk v.

Govtpertz, 7 ICx. 67; Dor d. Avery v. Langford, 21 I^. J. t>. B. 217; Doe d. Child
et al V. Roe, 1 El. & B. 279.

The section under consideration appears to corre.'^pond with Eng. Stat. 14 <fe

15 Vic. cap. 99, s. 6, under which it was held that the legislature never iatended
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this Act a discovery might have been obtained by Bill, or

other pi'oceeding in Equity, at the instance of the party so

making application as aforesaid. {<j) 16 Vic. c. 19, s. 8.

to give courts of common law a power to compel discovery by a bill or analogous

proceeding, but to cdloio an mspection, by one litigating party, of documents in the

custody or under the control of the opposite litigant party, with certain restric-

tions or limitations. The intention of the legislature was reduced to this—that

inspection might be allowed whenever discovery could be compelled in equity

:

Emit V. Hewitt, 7 Ex. 236; see also Rau7ier et al v. Allhusen, 21 L. .J. Q. B. G8

;

Galsworthy V . Norman, lb. 70; Woolley v. The JS/orth London Railway Co. L. R. 4

C. P. 612, per Montague Smith, J. This was held to be the legal intendment of the

act, though it is more than possible that the actual intention of the Legislature

was to provide a more extensive remedy. The mischief to be remedied was the

necessity existing for proceeding in equity, with its attendant trouble, expense

and delay, in order to support proceedings at law. The remedy proper for such

a mischief is complete relief in one court. Such is the remedy which has been
applied by the legislature under section 189 of this act.

{g) It is impossible to lay down with certainty any general rules as to when
inspection will be granted. " The whole question appears to be in a state of dark-

ness and confusion :" The Macgregor Laird, L. R. 1 Ad. & Ec. 307, per L>r. Lush-

ington. An affidavit detailing such facts as would sustain a bill for discovery in

equity will, in general, entitle the applicant to an inspection of the documents
referred to in the affidavit : McCay v. Magill, 3 Ir. C. L. R. 83. Inspection of let-

ters ordered where no copies had been kept, and the action was in whole or in part

barred on the letters : Price v. Harrison, 8 C. B. N.S. 617; The Commercial Bank of
Canada v. The Great Western Railway Co. 25 U. C. Q. B. 335. Ordered in an action

for breach of promise of marriage : Stone v. Strange, 3 H. & C. 541; Chute v. Blenner-

hafset, 16 Ir. C. L. R. Ap. ix. But not where the affidavit was that the promise, " if

any," was contained in such letters : Hamer v. Sowerby, 3 L. T. N.S. 734 ; only for

fac simile of letters by photograph or otherwise: Davey v. Pemberton, 11 C. B. N.S.

628. So in libel : Perrott v. Morris, 1 Ir. Jur. N. S. 334 ; but see Finlay v. Lind-

say, 7 Ir. C. L. R. 1 ; McKenzie v. Clark, 4 Prac. R. 95. An agent was compelled

to give copies of alleged private memoranda, which were made by him in the

course of his employment: Bishop of Winchester y. Boioker, 29 Beav. 479; so a

company suing a shareholder for calls was compelled to allow inspection of the

registry for shares, <fec. : Lancashire Cotton Spinning Co. v. Greatorex, 14 L. T. N.S.

290. So a railway company of their minutes relating to a servant, in an action by
him for wrongful dismissal: Hill v. The Great Western Raihoay Co. 10 C. B. N.S.

148. So a ship owner suing an underwriter, was compelled to grant inspection of

documents in anj' way relating to the subject matter of the policy : Rayncr et al

V. Ritson, 6 B. tfc S. 888 ; see also Kellock v. The Home and Colonial Insurance So-

ciety, 12 Jur. N.S. 653. So trustees under a composition deed compelled to allow

creditors to inspect signatures to deed, <fec. : Andreiv et ux v. Pell, L. R. 2 C. P. 251.

So in an action by a consignee of goods against shipowners for damage sustained

in consequence of unseaworthiness of the ship, the court compelled inspection of

certain surveys made on the ship in a foreign port, &c. : Daniel v. Bondet al, 9 C. B.

N.S. 716. So inspection of deed held by defendant for a lien : Owen et al v. Nickson

et al, 3 E. & E. 602. So in an action against a railway company for negligence,

inspection ordered of the medical reports, &c. : Baker et al v. The London and South

Western Railway Co. L. R. 3 Q. B. 91. -An inspection of a document not granted

to a plaintiff on the allegation that it contained a particular clause in support of

his case, where the evidence of such clause was directly denied by the defendant:

Frewen v. The Incorporated Society, 3 Ir. C. L. R. 118. Order for the inspection of

defendant's rent book refused in an action for illegal distress: Fitzgerald v. Chrisl-

4A-0
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ADMISSION OF DOCUMENTS, (/i)

I®8. (0 Either party may ( /) call upon the other p:irty, parties to

by notice, {k) to adrait any Document, (/) saving all just men'ts. '

^'^

maf:, 5 Ir. C. L. R. 180. So plaintiff refused in ejectment for a forfeiture: Riccard

€t al v. The Liclosnre Commissioners, 4 El. & B. 329 ; Coxier v. Baring, 2 C. L. R.

811 ; Pye v. Butlerfiehl ct al, 5 B. tfe S. 829. So refused where the object is to enforce

penalties: Pritrhett v. Smart, 7 C. B. 625; see also Bullock v. Richardson, 11 Yes.

373. But a defendant in ejectment brought on a forfeiture has been allowed in-

spection of the lease under which lie claimed: Doe d. Child et al v. Roe, 1 El. cfe B.

279. The party opposino- the inspection may answer the application by denying
the possession of tlie documents, that they relate exclusively to his own case, or

that he is privileged from producing them: see Hill v. Ph il/J, 7 Ex. 232; Forshaic

et al V. Lewis et al, l()_ Ex. 712; Prilche^iJi^Smart, 7 C B. 62.5; Short v. Mercier,

3 Mac. <fe G. 205 ; Robinson v. Kitchin, 8 DeO. M. & (t. 88 ; Colemaujl al v. True-

man et al, 3 H. & N. 871 : Woolley v. Pole, U C^. N.S. 538; or may shew part,

covering the remainder, on an affidavit that CliTpart concealed does not in any
way relate to the case of his opponent: Hunt v. Heiritt, 1 Ex. 236; Bull et al v.

Clarke, 15 C. B. N. S. 851; and if the court collect from all the materials before

them that the documents do not support the case of the applicant, inspection will

be refused: Chartered Bank of India, Australia and China v. Rich, 4 B. & S. 73
;

Felkin v. Lord Herbert et al, 30 L. J. Ch. 798. "Any report or communication by
an agent or servant to his master or principal, which is made for the purpose of

assisting him to establish his claim or defence in an existing litigation, is privi-

leged, and will not be ordered to be produced ; but if the report or comnmnica-
tion is made in the ordinary course of the duty of the agent or servant, whether
before or after the commencement of the litigation, is not jirivileged." Woollet/

V. The North London Railway Co. L. R. 4 C. P. 613, joer Brett, J.

(/<) The law contained in the following sections is one that has prevailed in

this Province for years. Its operation is by deliberate admission made before

trial to dispense with the more formal and expensive mode of proving the docu-

ments in question. The object being to save expense, each part}- liaving an oppor-

tunit}- of preventing, by timely admissions, tlie cost of proving the documents
proposed to be given in evidence against him. The practice is one of a most
salutary nature, and in its application should rather be extended than restricted.

Both in England and in this Province there have been rules of court in substance

the same as the provisions of this act: Rules U. C. 5 & of T. T. 3 ife 4 Wm. IV.

Cam. R. 7, copied from Eng. Rules 6 & 7 of H. T. 2 Wm. IV. 3 B. <fe Ad. 392:

and Rule U. C. 28 of E. T. 6 Vic. ; Cam. R. 32, copied from Eng. Rule 20 of li.T.

4 Wm. IV. 5 B. <fe Ad. xvii.

(i) Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 117. Founded upon the first

report of the Common Law Commissioners, s. 72.

(j) i. c. In all cases of trials, assessment, or inquisitions of any kind, either Jiarty

may, &c. : R. G. pr. 30.

ik) A party calling upon liis adversary to admit documents mu.st serve the or"

dinary notice to admit and proceed as directed in R. G. pr. 29 and 30: Anon.

Chambers, Sept. 22nd, 1860, per Burns, J. See the form prescribed in R. G.

pr. 29.

(?) Any document. The rule of practice extends to every document which the

party proposes to adduce in evidence, and is not confined to documents in his

custody or control: Ratter v. Chapman, 8 M. & W. 388; Conyer v. McKcehnie,

1 Cham. R. 220. The fact of the document not being in his possession works no

hardship upon his adversary, because in order to obviate any mi.schief or hard-



278 THE COMMON LAW rROCi:DUr,E ACT. [s. 198.

exceptions, (?») and in case of refusal or neglect to ad-

ship arisino; from tlie difficulty of access to it, tlie judge at the trial has power to

say that the docinnent is not one whicli the party oright reasonably to be called

upon to admit: RuUcr v. Chapman, 8 M. & W. ;-!92, per Parke, B. In one case,

oil plaintiff paying to defendant the expenses of examining a foreign judgment
and other dociunents abroad, an order was made for tlie defendant to pay tlie

expenses of proving them at the trial, such proof having been satisfactory to the

judge, and so certified by him: Si)iith v. Bird et al, 3 Dowl. P. C. tJ41. The peac-

tioe as to giving notice has been held to be imperative and to apply to all cases,

whetlier the document pi'bposed to be given in evidence is put in issue on I'le

record or not: Spencer v. Baroiigh, 9 M. & W. 425. Tlie fact that the opposite

part}- had in positive terms refused to nialre any admission was held not in the

least to dispense with the necessity of serving tiie notice: lb. But tiie old tides

were held neither to apply to a case where ancient records of a public ua'tM'e

required not proof but explanation and translation: Ija.stard y. Smith ct «', 10 A.

& E. 21[); nor to original affidavits in the Court of Chancery, which could only be

produced by an officer of that court: lb.

(m) The "just exceptions" are, among others, Fird. The sufficiency of tlic

stamp: Vaney. WhiUiuffloii, 2 Doy>\. l^.H^. lol. Second. Its admissibility in evi-

dence: Phillips V. Harris, Car. & M. 492. Third. Its legal effect: Hills v.

27(6 London Gas Light Co. 1 F. tfe F. 346. The object of an admission under this

section is to dispense with the 1:)roduction of an attesting or other witness, ac-

quainted with the handwriting to-be proved. The party called upon to admit
sees the document, and does so for the purpose of ascertaining whetlier Iher'^ is

any ground of objecticm to it. If he perceive an interlineation, either he objeci.3

then, or it must be taken that he dishonestly declines to do so; for in the abs'-nce

of objection his opponent will not produce the attesting witness, who mighi be

able tp explain tlie interlineation. An admission, therefore, so far recognises the

general character and accuracy of the document, that no objection can afterwards

be made to its reception on tiie ground of interlineation : Freeman v. S:c(ifn<Jl,

14 Q. B. 202; see also Poole v. Palmer, Car. & M. 69. The party, when served
with a notice to admit, may inspect if he chooses. If he make the admission,

whether he inspect or not, he must bear the consequences. His consent is an
admission that there is such a document as that in the notice described: Poe d.

Wrlffht et al v. Smith, 8 A. tfe E. 255. And in some cases it may be an admission
of facts mentioned in the description of the document, for instance, acceptance of

a bill when described as accepted by A. B. Ac. : Wilkes v. Hopkins, 1 C. B. 1'^^
;

Hunt V. Wise, 1 F. <fe F. 445 ; Hawk v. Frennd, Ih. 294 ; Chaplin v. Levy, 9 Ex.
531. Eecent authority, however, seems to militate against this position: Pilgrim

et al V. Tlie Sontliampton and Dorchester Railwag Co. 8 C. B. 25. Adn:issions inad-

vertently made, may, in certain cases, be withdrawn by judge's order obtained for

that purpose: Elton v. Larkins, 5 C. & P. 385; but a mere notice of withdrawal
served upon the opposite party is not sufficient : Doe d. Wetherell v. Bird, V C. &
P. 6. "When a party is called upon to admit a copy, it involves the power of see-

ing that it is a copy, tiiat is, of seeing the original: Putter v. Chapjman, 8 M. &
"VV. 891, per Alderson, B. But an admission of a copy cannot under any circum-

stRnces be taken as an admission of the original, and whether the notice do or do
not in such a case contain a saving of all just exceptions, the admission of the

copy will not entitle plaintiff to put in the copy without first accounting for the

original: Sharpc v. Lamb et al, 11 A. tfe E. 805; see also Goldie v. Shnttlrvorth,

1 Camp. 70. Neither does the admission obviate the necessity of producing the

dotjument admitted at the trial: see Vane v. Whittingion, 2 Dowl. N. S. 757;
Lesslie V. Leahg, 5 0. S. 487. The admission when made is conclusive: Lanyley
V. The Earl of I'xford, 1 M. <fe W. 508. And when made for any one trial continues

to be so for any future trial: Elton v. Larkins, 5 C. <fe P. 385; Doe d. Wetherell v.
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mit, (/i) the costs of proving the Documents shall be paid by

the party so neglecting or refusing, (o) whatever the result of

the cause may be, (p) unless at the trial the Judge certifies

that the refusal to admit was reasonable, (q) and except in

cases where the omission to give the notice i.s, in the opinion Costs.

of the Taxing Officer, a saving of expense, (?-) no costs of

proving any Document shall be allowed unle.ss such notice

has been given, (s) 19 Vic. c. 48, s. 165.

Jjird, 7 C. <fe P. 6 ; see also Hope v. Beadon, 2 L. M. «t P. 59.3 ; see further Bnrra-
cJoucjh V. arecnhough, L. R. 2 Q. B. 6 1 2 ; Wilson v. Baird, 1 9 U. C. C. P. 98. A vari-

ance in the description of a docuraeut not of a nature to mislead, will not release

the party who makes an admission from his obli;^ation : Kield v. Flcrnmhig,

6 Dowl. P. C. 450 ; BMcston et al v. Cooper, 14 M. <fe \V. 399. It does not appear

to be necessary to identify the document produced at the trial with the one
admitted: Doe d. Wrir/ht et al v. SmK/i, 8 A. »fc E. 265, per Coleridge, J. But pru-

dence will generally dictate the propriety of being prepared with such proof, or at

least of having the documents that are to be produced signed or marked by the

party who made the admission : see Cla>/ v. Thackrah, 9 (\ &. P. 47 ; Doe d. 'J'ludal

V. Boe, 5 Dowl. P. C. 4"40. A formal admission only should be relied on: llolford

V. Hughes, 10 W. R. 60. Where the notice called on the defendant to admit tlie

authority under which the documents were signed, held that defendant was not
bound to do so, and had a right to defeat the whole notice, without peril of costs

in any event: Oxford, Worcister andWolverhampton Railway Co. v. Scudamore, 1 H.

'

& N. '66ii.

(n) To determine when the party neglects or refuses to admit, it is manifest

that there must be, as regards time, some limit within which the admission must
be made, xso limit is speeilied in this act. The time must be reasonable, con-

sidering the situation of the parties, <fec. : Tynn v. Bellingnley, 3 Dowl. P. C. 810;
see also Cary v. Cumberland, 1 Prac. R. 140. The admission may l)e signed by
the attorney or by his managing clerk: see Taylor v. Wdlans, 2 B. & Ad. 845.

(o) Not, it Avould seem, if the witness called to prove the document in his testi-

mony in chief give evidence on any other fact than the genuineness of the docu-

ment: Slracey v. Blake, 7.0. & P. 404.

(/)) If the party neglect or refuse to admit, he must pay the costs, though the

verdict obtained be set aside, and though before the second trial the admission be

made: Lewis v. Howell, 6 A. <fe E. 7ti9.

{(]) To entitle either party to the costs of proving a document under the old

practice, even after notice, refusal to admit and oriler, it was neces-ary U>r the

judge to certify that he was satisfied with the evidence. Now it is the rule that

the costs shall be paid, " unless the judge certify that the refusal to admit was
reasonable:" see Day v. Miison, 9 L. T. N. S. 723. If the document be one in-

admissible in evidence, it stands to reason that no costs can be allowed: Phillips

V. Harris, Car. & M. 492.

(r) The exceptions thus created may, in some respects, moderate the rigor of

the old practice, which made it imperative in every case of a written document,

whether denied on the record or not, to give the notice before being entitled to

costs. How far in such cases the omission to give the notice can be risked with

safety, must be determined as actual cases arise for decision.

(.s) A party is only entitled to the costs if the document be proved : Doe d.

Peters v. Peters, 1 C. «Jt K. 279; Day v. Vinson, 9 L. T. N.S. 723; Rochfort v.
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„ ., , 199. (t) An affidavit of the Attorney in the cause, (u)
Evidence of • ^ y

^

J
. .

admissions, or his Clerk, (v) of the due signature of any admissions made

in pursuance of such notice, (w) and annexed to such affida-

vit (a;) shall be, in all cases, sufficient evidence of such admis-

sions. ()/') 19 Vic. c. 43, s. 166.

SOO. (a) An affidavit of the Attorney in the cause, (h)

sJi-yw^Zt^ or his Clerk, (o) of the service of any notice to produce, ((/)

Sedley, 12 Ir. C. L. Rep. iv. If the rule be abused by the preparation and service

of a voluminous notice, the costs may be disallowed : Edward^ v. Tlie Great

Western Railway Co. 12 C. B. 419. Where plaintiff's attorney was in possession

of a probate of a will essential to the defendant's case, and on being called on to

give an undertaking to produce it refused to do so, and the defendant then warned
him that an exemplification of the will must be procured at great expense, it was
held that the defendant, who obtained the verdict, was notwithstanding, only en-

titled to the exj^ense of an ordinary copy, as he might have called on plaintiff to

admit a copy: Goldstone v. Tovey, 6 Bing. N. C. 274.

{t) Taken from Eng. Stat. 15 <fe 16 Vic. cap. 76, s. 118.

{u) Qn. If after admission there has been a change of the attorney who wit-

nessed the signature of the admission, would he not still be competent to make
the affidavit here contemplated? It is only reasonable that he should be.

(d) i. e. Some clerk connected with the attorney's office, whose duty it is to at-

tend to the business of the office, and who is himself personally cognizant of the

particular fact to be proved: see Taylor v. Willans, 2 B. <fe Ad. 845.

(w) The admission may be either as to the whole of the documents specified in

the notice, or only as to part. In either case it may be indorsed on the notice.

In the first case, if indorsed, it may be in this form :
" I hereby make the admis-

sions of the documents specified in the within notice as thereby required, saving

all just exceptions." In the second case, if indorsed, it may be thus :
" I hereby

make the admissions of the documents marked numbers 1, 2, 3, 6, &c., specified

in the within notice as required therein, saving all just exceptions." The notice

should be examined to see if it contain a reserve of all just exceptions: see Chaplin

V. Levy, 9 Ex. 531.

{x) The affidavit may be to the effect that on, <fec., A. B. &c., then and still be-

ing attorney for the defendant in the cause, did, in the presence of deponent, sign

the admissions annexed, and that the name A. B., set out and subscribed to the

admissions, is of the proper handwriting of the said A. B., and that the admissions

were made in pursuance of the notice annexed, upon which the admissions are

indorsed.

(y) In a case where defendant objected to the proof of admissions which had

in fact been made, and plaintift' was in consequence non-suited, a new trial was

granted, on the ground of breach of faith, with costs to be paid by defendant

:

Doe d. Tindal v. Roe, 5 Dowl. P. C. 420.

(a) Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 119.

(6) See note u to preceding section.

(c) The affidavit is only admissible when made by the attorney or clerk
:
Pat-

terson V. Morrison, 17 U. C. Q. B. 130.

(d) The ordinary notice, though served for a particular assize, is good for subse-

quent assizes,, without renewal : Hope v. Beadon, 2 L. M. &. P. 593. A notice to
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in respect to which notice to admit has been siven, (e) and of nfti<'<'t.i

the time when it was served, with a copy of such notice to

produce a deed at the sessions held sufficient for tlie assizes : McDonnell v. Conry,

Ir. Cir. Rep. 807. It may be in form as follows : "Take notice, that you are hereby
required to produce to the court and jury, on the trial of this cause, {here specify

ike particular documen(x) and all other documents, letters, books, papers, or writings

whatsoever, containing an entry, memorandum, or minute, or other matter in any-

wise relating to the matter in question in this cause." The notice should be pro-

perly styled in the cause : Harvey el al v. Morgan el al, 2 Stark. 19 ; but is not. for

a defect therein, necessarily bad: jAivrcucev. Chirk, 14 1^1. &. W. 250. The words
" all and ever)' letters written by plaintiff to defendant, and relating to the matters

in dispute in the action." were held sufficient to let in secondary evidence of a par-

ticular letter, of which the date was not specified: Jccoh v. L^e, 2 iloo. it R. 33;

Morris etal v. Hav.trr it al, Ih. 3'J2; and " all accounts relating to the matters in ques-

tion in this cause" sufficient to let in a particular account, tiiough no date s[)ecitied:

Rogers v. Cnslance, Ih. 1 79 ; but see France v. J^ncy, R. & JI. 341. Notice to produce

a letter purporting to enclose an accoimt_, suHicient notice to produce the account:

Engall et al v. Drnce, 9 W. R. .536. But a notice to produce letters from plaintiff

to A. not sufficient to require letters from A. to the plaintiff: Cootnhs v. The Bristol

and Exeter Railway Co. 1 F. <fc F. 206. A notice to produce "the several letters

written in the j'car 1839" is too general: Ahem v. Magiiire, Arm. Mac. &, Og. 39.

It must be served a reasonable time before trial. IJut there does not appear to be

any inflexible rule as to time: Trist v. Johnson, 1 Moo. it R. 259 ; Rex v. EUicouibe,

lb. 260 ,• George v. Thompson, 4 Dowl. P. C. 656. The night before the trial not

generally reasonable: Joiies x. Curry et al, 8 Ir. L. R. 257; Sims v. Kitchen, 5 Esp.

46 ; Foster v. Pointer, 9 C. ct P. 718 ; Athius v. Meredith, 4 Dowl. 658 ; Howard v.

Willinms, 9 M. »fe W. 725. Contra, if documents shown to be in possession of

the attorney: Lloyd v. Mostyn, 2 Dowl. N.S. 476; Leaf v. Butt, Car. <k M. 451

;

Byrne v. Harvey,' 2 Moo. it'R. 84; Gibbons v. Powell, 9 C. it P. 034. Notice

served on the day of and within one hour of the trial held too late : .A</.vA v. Bush,

5 U. C. C. P. 300. It should be served on the attorney as agent: Catis v. Winter,

3 T. R. 306 ; Housenan v. Roberts. 5 C. & P. 394. Or on the party himself: Hughes

V. Bndd, 8 Dowl. P. C. 315. Where attorney changed, notice served on the first

attorney before the change sufficient: Doe d. Martin v. Martin, 1 Moo. it R. 242.

Service upon the wife of defendant's attorney late in the evening before trial held

sufficient: Doe d. ]V<irtncy v. Grey, 1 Stark. 283. So service by drnppincr the

notice in the attorney's letter box late over night: Lawrence v. Clark, 14 M. <t

"W. 250; see also Leaf v. Butt, Car. it M. 451 ; ^Meyrick v. Woods, lb 452. Ser-

vice on Sunday not good as a service on that day: Hughes v. Budd. S Dowl. P. C.

315. No objection to service after commission day or after conunencement of

trial, if sufficient time: /Sturm et al v. Jeffrcc, 2 C. «t K. 442. Three days' notice

to prf)duce letters used in a chancery suit six years before tlie trial held sufficient:

Sturgt V. Buchanan, In A. it E. 598. So two da3s' notice to the attorney, the

party himself being abroad: Bryan v. Wagstaff, 2 C. «t P. 126; Firkin v. Ehrards,

9 C. it P. 478. So four days' notice to let in evidence of letters written eighteen

jears back: Drabble v. Donner, R. it M. 47. But a few days' notice to produce

a letter written by a party to his firm at Bomba}- not sufficient: l^hrcusfterger v.

Anderson, 3 Ex. I-IS. If document be in court af tlie lime df the trial, a notice to

produce it forthwith is sufficient: Dwyer v. Collins, 7 Ex. 639. The ijuestion as

to what is a reasonable time seems chiefly to rest with the judge of assize: see

James v. Mills. 4 V. C. Q. B. 366; McCrae v. Osborne ct al, E.'T. 7 Vic. MS. R. «t

II. Dig. "Notice to Produce," 5; Robertson v. Bonlton, II. T. 6 Vic. MS. lb. same
title, 6.

(f) This section impliedly sanctions the rule that a notice to produce served

before a notice to admit, is such a document as may be specified in the latter, and
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produce annexed to such affidiwit, (/) shall be sufficient evi-

dence of the service of the original of fsuch notice, and of the

time when it was served. (5/) 19 Vic. c. 43, s. 167.

Ki.'iit (lay

uuUce of

XOTICE OF TRIAL OR OF ASSESSMENT OF DAMAGES, AND COUNTER-
MAND THEREOF, (/i)

301. (0 Eight dtiys' notice of trial (_/) or of assess^-

be followed with all tlie consequences attending notice to admit when given as to

ordinary documents.

(/) The aflidavit may be to the effect, 1. That deponent did on etc. between
the hours of &c. serve A. B. &c. with a notice to produce, a true copy of which
is annexed, marked A. by delivering the same to, &c. ; 2. That deponent did, pur-

suant to section 2()0 of the C. L. P. Act, serve (Jure state service of notice to admit)

a true copy of which is annexed, marked B. ; 3. That the notice to produce men-
tioned and referred to in the notice to admit, is the notice to produce, a copy of

which is annexed, marked A. as aforesaid.

(a) It is not declared that proof of service of the notice to admit may be by
affidavit. It is for the judge at the trial, before admitting secondary evidence, to

decide whether or not the document produced is the document called for, if there

be any dispute as to the fact: Fronde v. Hohhs, 1 F. it F. 612. The refusal to

produce not only has the effect of allowing the production of secondary evidence

:

Diri/cr V. Collins, 7 Ex. 639, but the farther effect of preventing the party him-
self from using the document to vary or contradict- the secondary evidence: Doe
d. Thompson v. Ilodr/son, 12 A. & E. 135 ; Edmonds v. Challis ct al, V C. B. 413;
Monlcjomeni op. v. Boyce resp. 1 Cr. &l Dx. C. C. 422; In re Mnrploj, 2 Ir. Leg.

Ptep. 163.
"

(7i) It is very proper the court shonld see that a written notice of trial is served

giving such iui(jrmation as would satisfy anj' reasonable person tliat it was in-

tended to be acted upon : Pcnn v. Green, 27 L. T. II. I'ZO, per Lord Campbell, C. J.

;

and that some period should be fixed as constituting a reascmable notice, instead

of leaving the reasonableness or unreasonableness of it to be determined by the

circumstances of each particular case: see Lyman v Snarr, 9 U. C. C. P. 64.

Where no notice of trial has been given, defendant is not entitled to his coi^is of

preparing for trial: Cooper v. Botes, 5 H. & N. 188 ; Curtis v. Fiatt, 33 L. J. C. P.

2,"j.5. Nor in such case is plaintiff so entitled : Freeoian et al v. Springluan, 14 C. B.

N.S. 197.

(?) Taken from Eng. Stat. 15 tfe 16 Vic. cap. 76, s. 97. Founded upon the firs*

report of the Counnon Law Commissioners, section 70.

(;) The intention of the section as regards time is that no notice for a less

period than eight days shall be good. As to computation of time, see Vrooman
V. Shuert, 2 Prac. R. 122 ; The Buffalo and Lake Huron Failvay Co. v. Brooksba7il-s,

Id. 126 ;
Callaghan v. Baines et al, lb. 144; Clark v. Waddell, lb. 145 ; Fhillips v.

Merritt, lb. 233 ; Cameron v. Cameron, lb. 259 ; Cuihhert v. Street, 6 U. C. L. .1. 20.

Short notice of trial means four days' notice, first and last days inclusive: WilUains

V. Lee, 2 U. C.€. P. 1^. But plaintiff may by his conduct relieve defendant from

such an undertaking: see Provident Permaiient BiMdhnj and hivesiment Society

v. JlfcPherson, 3 Prac. R. 96. As to notice of countermand: see section 202.

There is no settled form of notice made necessary. It will be sufticient if it ap-

prise defendant with certainty that plaintiff means to proceed to trial, and clearly

inform him when and where the trial is to take place : Ginger v. Pycroft, 5 D. ^
L. 554 ; Cory ct al v. Hotson, 1 L. M. ck P. 23. The terms of the notice will at

the hands of the courts receive a common sense construction. The courts will

not give way to captious objections or stupid mistakes in favor of a defendant,
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ment (Ic) (the first and last days being incluoivc) shall be ^f':'^'
*<> ^<^

who either pretends to misunderstand or will not understand what any reason-
able man might nnder;-,tatid from the words of the notice served upon him. In a
recent ca.se very strons^ lanE^iiaj^e was used in reference to the conduct of a defend-

ant w!i() so conducted himself. Coleridi^e, J., " As to the afiiduvit that the defend-
ant believed the notice of trial was intended for Easter Term, 1857, I say, I not
only disbelieve it but I think it one of the most infamous falsehoods ever pre.-entcd

to a court:" Fcnn v. Green, 27 L. T. R. 170; see also Grnham v. Bronian, 11 Ir.

C. L. R. Ap. xvii. If notice be clearl}' irregular or insufiicient and not waived, the
verdict may be se! aside: ]]l/riams v. 11 illiai/iK, 2 Dowl. P. C. 3'>0; B^u/hafl v. II" .••f,

1 D. <t L. 599 ; 77ie Grand River Namgalion Co v. WUkca, 8 U. C. Q. B. 249. But
this is no g-round for refusing to try the case : Bjrne v. Horian, Arm. Mac. &. Og.
170. A notice in a suit against two defendants, served with the name of ouh' one
defendant, held a nullity ; Doe d. Read v. Pater^on et nl, 1 Prac. R. A 5. ]>ut notice of
trial in a county instead of united counties is a mere irn'gularity : The Coiihitcrcial

Bank of Conada v. Lee, 6 U. C. L. J. 21. If fi'om the mioreading of the notice, or
from any similar cause, there be fjross and palpable negligence on the part of the
attorney or his clerk, the court will not, it seems, iuteriere, but leave defcnil:mt io

his remedy by action: Xniih v. Simihume, 1 Dowl. N.S. 190. The notice, though
irregular, if not calculated to mislead, may be waived if defendant lie b\- without
tpkitig objection : Btll v. Graham et al, 2 U. C. Q. B. 37. Thus a notice naming
Friday, 19th Maj-, instead of Friday, ISth May, though irregular, cannot avail

dcii-ndant unh'.=-s he before the trial give notice of objection to plaintiff's attorney:
Go.dou v. Cleciliorn, 7 U. C. Q. B. 171. But the mere retaining of the irrc ;;ul.!r

roiiceis not itself a waiver of irregularit}', as defendant is not boimd to reli.in il:

fj-l/i-niu v. Mosii/71, 6 Dowl. P. C. 547; s. c. intitled Dhinata v. lU)ot-<u'i. 3 M. cfc

W. 431 ; Wood v. Ilardhir/, 3 C. B. 9i)8. The waiver consists of the retention mid
failure to take objection within proper time: Brotvn v. Wddbore, 1 M. & (i. 276;
Yoiie/e V. Fits/ier, 4 M. <fe G. 814 ; BeU v. Graham d al, 2 U. C. Q. B. 37 ; Se,i'<or v.

McEiL'in et id, lb. 95. • Ei2,-ht days held not to be too gi-eat a dehiy: ,1 ?»/•;••'<;/ v.

Cuhxr et ul, 3 Prac R. 3U(3. Detl-ndant by his conduct, such as ;ii)pf'aring al the
trial of the cause or applying to strike it oiit of the cause li-^t, or obtainin'^- a rule
for a special jury, may be taken to have waivd irregularities in the no(i< o: I)oe

d. Av/ro/jHK V. Jcjmoii et al, 3 B. it Ad. 402; Yonnric v. Fixhcr, 2 Dowl. N.6. oo7;
Bcrrcsford et al v. Geddex, L. R. 2 C. P. 285; Viuldron v. Porro.-i, S Ir. C. L. R.
Ap. 1. But an oIFer to refer the cause to arbitration is not such a waiver: Gruud
Rrer N«r;c/,d'>on Co. v. Wdkes^, 8 U. C. (». B. 249. It h<:s been hekl that a
notice of trial in an action a^ain.st two defendants, served with the name of one
only therein, was a unllity : Loe d. Read v. J'atersoji ct al, 1 Prac. R. 45 ; and the. e-

foie cojdd not be waived.

{k) A notice of trial served instead of a notice of assessment has been held ft

fatal objection to an assessment of damages, which was in conseqU'/nce, with all

sub.^equent proceedings, set aside: Billiuqs et al v. Re':d, 5 O. S. 73. But where
there were issues in fact and in law, a notice of trial only has been held sutlieient

to enaljle pbiiiitilFlo assess contingent damages: Davi^v. Davis, M.T. <6 \Vm. IV.
Ji[S. R, <fe !I. Dig. " Notice of Trial," 7 ; see further Thom/non v. iihauley, 4 Ir.

C. L. R. 1)17. And where the notice was to try the issues and assess damages,
and there were in fact no issues on the record to be tried* the notice as to the
assessment was considered regular: Gamble et al v. Reer., 7 U. C. Q. B. 4<>i>. \Vhere
the 1-ist day for serving the notice of trial was also the Irfst day for pleading, a
notice served on that day in anticipation of a plea, was held good, though the
plea was not filed tiil tlie following morninij: Loien/ v. Robiuxof, 11 Ir. L. R. 57;
Limhai/ V. Do'"Hn(j. lb. 59; see further Farrell v. Farjau, lb. 76. But held that
notice of trial of a Queen's Bench suit in a county court could not be ijiven by
anticipation: Riach et al v. Ila'l, 11 U. C. Q. B. 356 ; Youiirf et al v. Laird, 2 Prac.
R. 16.
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^ivGn, (I) and shall be sufficient in all cases, (m) whether at

(Z) It is not sufficient to leave the notice at an attorney's office by putting the

same under the door : Orand River Navigation Co. v. Wilkes^, 8 U. C. Q. B. 24y.

It must be shown that it was left with some person in the office and doing busi-

ness there: Brewer v. Bacon, 5 0. S. 343. Therefore service on a housekeeper of

the office is insufficient : Peddle v. Pratt, 6 M. & G. 950. In such cases no notice

of an intention to move against the verdict is required. The verdict may be set

aside witliout an affidavit of merits : Conntmiei's' Gas Co. v. Kissock, .5 U. C. Q. B.

642. Service on defendant himself if he have an attorney is irregular: Ferrle v.

TannaJiill, Dra. Rep. 340. Notice if regularly served on the attorney will be
good, though the attorney die before the trial, and particularly if plaintiff have
no knowledge of his death: Ashley v. Brown, 1 L. M. & P. 4.'5l. Where notice of

assessment had been sent to the sheriff for service, and was returned by him to

the plaintift''s attorney Avifh the following indorsement, "Received a copy of the

within for defendant," signed by " E. & G." attorneys, in the handwriting of G.

;

and for the plaintiff' it was shown that E. & G. were constantly in the habit of

accepting services for defendant, but G. stated that he only consented at the

bailiff's request to hand such notice to defendant as soon as he should see him,

and tliat the indorsement was intended, not as an acceptance of service, but as

showing a willingness to hand the notice to defendant; but there was neither a

denial that E. & G. were in the habit of accepting services for defendant nor an
assertion that G. told the bailiff what he intended by the receipt indorsed ; held a

sufficient service: Ruiledge v. Thompson, 1 Prac. R. 275. If defendant do not

defend by attorney, notice must be served on hira personally. Even a request

by him that the notice should be put under his door has been held to be no sub-

stitute for personal service: Fry v. Mann, 1 Dowl. P. C. 419. Service by taking

the notice to defendant's house and throwing it over his fence into his yard, tell-

ing his son, who was present, that it was a notice of assessment for his father, and
where the son refused to have anything to do with it, and where the father, who
was absent from home, knew nothing about it until after, the assizes, has been
held to be clearly insufficient: McOuin v. Benjamin, 1 Cham. R. 142. Where
service by mail is agreed upon between the attorney's, the time counts from the

time the paper is mailed, and not from the time of its receipt: Robson v. ArhiUh-
nott, 3 Prac. R. 313. . The paper, in the event of loss or miscarriage, is entirely at

the risk of the attorney to whom sent: lb. A notice of trial, when allowed to be

fixed up in the office of a deputy clerk of the crown, can only be fixed up in the

office of the county in which the action is brought: Chase v. Gilmoiir, 6 U. ('.

Q. B. 604. Notice can only be fixed up in the principal office at Toronto when
defendant's attorney, residing in Toronto, has neglected to make an entry of his

name and place of business, as directed by R. G. pr. 136, or if residing out of

Toronto, has neglected to appoint and enter the name and place of business of

his agent in Toronto, as directed by R. G. pr. 137. These rules may be held

to apply to the case of an attorney being defendant in person : see Bank of
Upper Canada v. Robinson, 7 U. C. Q. B. 478. There may be a special agency
constituted for the purpose of service of papers: Smith v. Roc, 1 U. 0. L. J. N.S.

156; Baby v. Langlois, lb. 209. In practice, when plaintift"'s replication or other

pleading is in denial of defendant's pleading, the notice of trial may be served at

the same time as the^replication, and without waiting for the joinder: R. G. Pr.

36. A managing clerk in an office has power to bind his principal by acce])ting

a notice of trial as of an earlier date than it was actually delivered, and it will be

binding upon ail parties unless the principal promptly repudiate the acceptance

and give notice thereof to the opposite part}^ : Orr v. Stabback, T. T. 3 <fe 4 Yic.

MS. R. & H. Dig. "Notice of Trial," 16.

(m) It does not seem that this section is intended to applj- to trials by
record, where the party giving the notice is the party to produce the record.

There is no analogy between notice of trial in ordinary cases where issues in fact
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Bar, or at JVisi Prius, or at the County Courts. (??). 19 Yic.

c. 43, s. 146 ; 8 Vic. c. 13, s. 29; 2 Geo. IV. c. 1, s. 36.

fi02. (o) Unless otherwise ordered by the Court or a

are to be tried the object being to give defendant time to prepare for liis defence

and a trial by record where the defendant has notliing for which to prepare. And
therefore two da3-s' notice of trial by record has been held to be sufficient : Hop-
kin V. Daciffelt, 1 L. M. & P. 541. But a notice on Saturday for Monday has been
held insufficient, as the days contemplated are business days: Maffuirc v. Kin-

cairJ, 21 L. J. Ex. 204. R. G. Pr. 35, which is as follows, appears to set the

doubts at rest: "On a replication or other pleading denying the existence of a

record ]ileaded by the defendant, aTule for tlie defendant to produce the record

shall not be necessary or used, and instead thereof a four days' notice shall be
substituted, requiring the defendant to produce the record; otherwise judgment."
Though a case be made a remanet at the assizes, a fresh notice of trial appears to

be necessary: Gains v. Bihon, 4 Bing. 414. Contra, where the cause is made a

remanet from one sitting to another in London and Middlesex: Ham v. Grtq, 6 B.

(fe C. 125; Clandet v. Prince, L. R. 2 Q. B. 406; Cawley v. Knowles, 16 C. B. ^^S.

107. And so if a certain day be fixed by the court for the trial of the cause, and
it does not take place on that day: Ellis v. Trusler, 2 W. Bl. 798. Unless, per-

haps, when postponed or continued: Sed qu. see Burgess v. Royle, 2 Chit. R.

220; Forbes v. Crow, 1 M. & W. 465; Wyatt v. Stocken. 6 A. <fe E. 803; Shep-

herd V. Butler, 1 D. <k R. 15. Where plaintiff's proceedings after notice were
stayed by an injunction obtained by defendant, held that so long as it remained
in force the proceedings were staj-ed, but that when it was dissolved the parties

were in statu quo, and plaintiffs at liberty to proceed in the action without a fresh

notice: Stockton and Darlington Railway Co. v. Fox, 6 Ex. 127; Claudct v. Prince,

L. R. 2 Q. B. 406; overruling Jocks v. Mayer, 8 T. R. 245, and Ellis v. Irusler,

2 W. Bl. 798, and distinguishing Cawley v. Knoicles, 16 C. B. N.S. 107. A fresh

notice has been held necessary though plaintiff has entered into a peremptory
undertaking, because, notwithstanding the undertaking, he may decline to try the

cause : Monk v. ^Yade, 8 T. R. 246, note ; Sulsh v. Cranbrook, 1 Dowl. P. C. 148.

Vv'hen proceedings having been stayed until the costs of a former notice have
been paid, the defendant, though called on, neglects to tax his costs, the jilaintiff

will be allowed to serve a fresh notice of trial upon giving an undertaking to pay
the costs of the former notice within sucli time after taxation as the court may
direct: O'Brien v. Chadwick, 11 Ir. L. R. 33.

[n) Anciently all causes prosecuted in court were tried at the bar of that court.

In course of time this practice was found to be liighly inconvenient botli to the
court and to suitors. To the court because'of the jiressure of business, and to

suitors because of the necessity of travelling from all parts with witnesses to the
place where the court was held, then in one fixed place. Hence a new practice
was originated, wliich was to continue the suit from term to term provided the
Justices in P^yre di<l not first come to the county where the cause of action arose,

and who, upon tlieir arrival, had power to try the cause, and relieve the court in

baiic— administering justice as it were at every man's door. Wlien justices in

Eyre were superseded bj' justices of assize, a jKiwer was conferred U])on the latter

by their nisi jjrius conunissions to trj- all causes. From that time the frequcncv^
of trials at bar began to decline, and at ]>resent thej- can on!\- be had in cases of
great difiiculty and importance. It is discretionary with the court to grant or
refuse a trial at bar. If granted, a special jury must be summoued for the occa-
sion, and notice of trial must be given to the clerk of the crown and pleas of the
court before giving notice to the opposite party: R. G.Pr. 37.

(o) Taken from Eng. Stat. 15 tt 16 Vic. cap. 76, s. 98. Founded upon the first

report of the Common Law Commissioners, section 70.
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Foiirdayo' Jud<ie, or bv conscnt, a count.crm:ind of notice of trial or as-
notii'i' of '^ ' -^ ' .
countLT- sossuient (p) shall bo given (q) four days (the first and last

days being inclusive) before the time mentioned in tlic no-

tice of trial or assessment, (/•) unless short notice has been

given, (.^•) and then two d;iys, both inclusive, before the lime

mentioned in the notice, {l) 10 Vie. c. 4o. s. 147.

(p) Snuhlfi, a noUoe of ti-ial or of assessment may be couLtermanded, tlioagli a

rule to ;et aside the notit-e lias been obtained with a stay of proi-ecdings: Mullins

cl al V. Ford, 4 D. tfe L. 765. The countermand may be in this form :
" Take

notice that I do hereby countermand the notice of trial given in this cause."

{q) Civfn, See note I to preceding section.

(?•) It is necessary to observe the peculiar wording of this section. The coun-

termand '• shall be iriven four days bifore the, time ruenlioned in the notice of trial

or os.sf.s.impril.^'' It follows that if tlie cause be entered and made a reraanet, there

cannot be any countei'mand of notice: Tempany v. Righy et ul, 10 Ex. 4*76; but
see Sally v. Noble et al, 1 H. <fe C. 809.

(.<:) The expression short notice of trial, or sliort notice of assessment, shall be
in all cases taken to mean four days' notice: R. G-. pr. ;^4. A defendant who
obtains time to plead on the "usual tr'rm=:," is bound to accept short notice of

trial: Senior v. MeEiven el al, 2 U. C. Q. B. 95. The conditions, however, are in

general expressly stated in the rule. If the rule be on condition of " taking short

notice of trial," defendant will not be thereunder obliged to take short notice of

assessment: Wrii/Itt v. McPherson et al, o U. C. Q. B. 145 ; see also Stevens v. Pell,

2 Dowl. P. C. :j5o ; but see Wili'ndi.s v. Lee, 2 U. C. C. P. \a1. It is therefore pru-

dent for plainlilf to see these further v/ords added, " or of ufixeiiHment of danuiyps in

caxe suck 7iO/'ce sh"U be riece"»ar;i
:"' WritfUi v. McPherson, 3 U. C. (I. B 145. The

words "short notice, tfec, if necessary,'" deserve attention. Where these words
are used, defendant is not bound to take short notice if not necessary', or if plain-

ti(F has needlessly delayed giving the notice: Nicholl v. ForshaU, 15 L. J. Q. B.

208; lJr(i/>c v. Piclford, 15 M. & W. G07 ; Diynnm v. Ibbolson, 3 M. & W. 431.

And yet in a case where the plaintitT took five days to join issue, and then gave
short notice of tiial, it was held sufficient: Flovjers v. Welch, 9 'Zx. 272; see fur-

ther Uyrie v. Jones. Bl. I). & O. 40 ; iVoolley v. A/dritt, 17 L. T. N.S. 120. So the

words, when used, "short notice, <tc., if necessary, for the next ossizes at," &c.,

which restrict defendant only as to a particular assize. If plaintiff neglect to go
to trial at thai assize, defendant becomes entitled to the ii«ual notice for any sub-

sequent assize: SlaUer v. Painter, 8 M. & W. 672; Diynam v. Mostyn, 6 Dowl.
P. C. 547; see also Abbott v. Abbott, 7 Taunt. 452; White v. Clarke, S Dowl. P.

C. 730; Lewis v. Ray, 4 -lur. 579. Plaintiif can easily avoid the effect of such a

restriction by having added to tiie former W(n'ds the following: '^or at any future

assize" If a party avail himself of the terms of a short notice of trial, he cannot

afterwards countermand it: Voncaster v. Cardwcll, 2 M. & \V. 390.

(/) Before this act it was held that in computing the time for short notice of

trial the first day was exclusive and the last inclusive: Love v. Armour, T. T. 3 ife

4 Vic. MS. II. ik H. Dig. "Notice of Trial," 5; but it has been since held that

the first and last days are inclusive: WilliuTiis v. Lee, 2 U. C. C. P. 157. Two
days' notice of countermand are declared to be suliicient, but it is presiuned that

these days must be business days, and that a notice on Saturday for Monday
would be insufficient: Rose v. Macyreyor, 1 D. <fe L. 583. The notice of counter-

mand, like the original notice, must be served on the defend ant's attorney, when
he has appeared by attorney, and not on himself personally: Margettson v. Rush,

8 Dowl. 388; see further note I to.^ection 201.
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KISI Pr.IUS RECORDS.

30«$. ('0 ^^ ^^^6 Superior Courts, the record of iVm Nisi Prius

Prills need not be sealed, but shall be paf^scd and signed by not be

the Clerk or Deputy Clerk of the Crown in whose oflice the

same is passed, (^v) and in Country causes shall be entered

{u) Taken partly from Eng. Stat. 15 A 16 Vic. cop. 76, s. 102, and partly from
our own law, and so far as taken from Eng. C. L. P. Act, founded upon the first

report of the Common Law Commissioners, section 71.

{v) The adaptation of this section to some extent to the correponding section

of the Eiig. C. L. P. Act has led to a change in ruir practice, wliich was the intro-

duction into this Province of the English practice as to making up and delivering

paper and issue books: 11. G. pr. 38. The issue book is a transcript of the plead-

ings, with the dates of pleading and the order when pleaded: Worthinjloji y.

Wifflci/, .5 Dowl. P C. 209. Itiondudes ordinarily with the words, "therefore

let a jury," <tc.: Form thereof R. G. pr., Seh. No. 1. But when it i^? intended
to determine questions raised by consent a ditierent form is made necessary: iA.

Sell. No. 3. It is sometimes expedient to make suggestions on the i^sue a" to the

dcfith of one or more of several plainlins or deKMuiants when the action survives:

ss. 131, 132, and notes thereto. The i.jsiie book can only be made up wiien issue lias

been joined : see section lOS and notes thereto. But may in certain cases be made
up by ])laintiri''3 attorney before the pleadings are in fact completed: Jb. The
time within which it must be made up is not limited. Defendant may himself, if

issue has been completed, make up the i.-^s'ie book and proceed to trial b}- proviso.

"When made up by phiinliif's attorney it ought to be delivered either before or

at the time of the service of notice of trial, and at least eight days before the
commission day of the assizes. But whenever plaintiff's last pleading is in denial

of ihe defciuhuit's pleading, plaintift'*s attorne}', witliout joining is<ue, may give
notice of trial at the tim*; of ^erving his rejilicaiion or other pleading, and in ease

of is:-!Uo being afterwards joined, tlie notice operates i'rom the time when first

given. And of necessity in such a case the is*ue book would be made up and
delivered c/.'cr notice of trial and probably within less than eight days of the.

assizes: see R. G. pr. 3t). If there be several defendants appearing by different

attorneys, a copy of the issue book should be delivered to each. AVhen delivered

it will be presumed to be true, and plaintiff's proceedings in respect thereof to be
reg\dar. If any statement therein be untrue, an a))plicalion >^hould be made to

set the issue book aside on the ground that it is uutrt.e: J/ari'''/ v. O'Mi-ura,

8 Dowl. P. C. OSO. A defendant who liles one plea, and by mi-tidce serves a dif-

ferent one, cannot be heard against the issue on tlie ground that it does not con-

tain a ti'ue copy of the plea hied : 2'lie. Coiitmerrial liunk of C'lnadn v. Li-e ft al,

6 U. C. L. J. 21. A mere irregularity, srich as the omission of the dale of a plead-

ing, ikc, may be amended either ujton application of plainlitf or of defendant:
Ikin v. rievin el al, 5 Dowl. P. C. 5i'4 ; Dmuetl v. Hunh), 2 D. ife L. 484. la
8uch cases plaintiff's proper course is to amend and not to deliver a second is.-'ue

book: Ethrrsei/ v. Juc/c-ion, 8 T. R. 2.5.5. Tiie amendment may be made at any
time: Fitrivvj v. Cochcrio.i, 3 M. <fc W. 109. In some eases of irregularity, eitheV

in the form of issue or of its delivery, defendant, if he apply promptly, may set it

aside: see Liif'tt v. Tenant, 4 Bing. X. C lo8; Currr;! el at v. lioickcr, y Dowl.
P. C. .523; Cooze v. Neu„irgrn, 1 Dowl. N.S. 420. But he may, by appearing nt

the trial, without objeiting to irregularities, by his conduct waive them: see
Emcr;/ pt al^v. IJouard, 9 M. <fe "W. 108.

The nisi prins record is a copy of the issue book as delivered, and when the

latter has neither been set aside nor moved against, nmst be tjiken to be a trne
copy: IJoe\. Cottcrell, 1 Chit. Rep. 277; but if the record agree with the original
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for trial with the Deputy Clerk of the Crown of the proper

County, before noon of the Commission or opening day of the

HowtoTje Assizes for such County; (w) but the Judge may permit a
^^^^^

• record in any suit to be entered after the time above limited,

if upon facts disclosed on affidavit, or on the consent of both

parties, he sees fit to do so. (x) 19 Vic. c. 43, s. 154.

SO'i. («) The party entering any such record shall in-

P^"^*°^^^® dorse thereon whether it be an assessment, an undefended

issue or a defended issue; (b) and the Deputy Clerk of the

Crown shall make two lists, and enter each Record in one of

the said lists, in the order in which the Records are received

by him, and in the first list he shall enter all the assessments

and undefended issues, and in the second list all defended

issues (c) and the Judge at Nisi Prius may call on the

causes in the first list at such time and times as he finds most

pleadings a variation from the issue book will not materially affect it : Skcpley v.

l)farsh, 2 Strange, 1130; Doe d. Cotleriil v. Wi/lde, 2 B. <k Al. 472; Jones v.

Tatham, 8 Taunt. 634. This section requiring the record to be passed and signed

by the clerk or deputy clerk of the crown does not supersede the rule of court

requiring service of an issue book: Reeves v. Eppes, 16 U. C. C. P. 137.

The court will not suffer a party to retain a verdict upon a record which has

been improperly altered by him: Suker et al v. Neale, 1 Ex. 468. As sealing is

unnecessary in the first instance, of course it is equally so though the cause be

made a remanet : see Cook v. Smith, 1 Dowl. N.S. 861. As to issues and records

on issues raised on pleas oinul tiel record: see Jackson v. Oates, 5 D. <fc L. 231,

(w) Where in a country cause the record was. entered for trial before the com-

mission day of the assizes, and afterwards and before the commission day the suit

was settled, the master, upon consulting tlie chief justice of the common pleas,

refused to allow the costs of entering the record or counsel fee : Hingston v.

Whelan, 8 U. C. L. J. 72.

(x) If there be an affidavit disclosing the facts or consent of defendant to enter

the record, the judge may still exercise liis discretion in allowing the same to be

done. In a case where plaintiff had given an undertaking to try at a particular

sittino; but did not enter his record on the first day of the sittings, the court above
refused to entertain a motion for judgment during that assize, because possibly

the record might be entered after the first day by order of the presiding judge:

Burn V. Cook, 1 L. M. <fe P. 736 ; see further Archbishop of Tuam v. McDonnell,

1 Ir. Law Rec. O.S. 55, 75 ; Adshead v. Upton et al, 22 U. C. Q. B. 429.

[a) This section, as it originally appeared in the consolidated statutes, provided
for three lists, and it was repealed by Stat. 23 Vic. cap. 42, s. 2, which substituted

for it the section here annotated, which "shall in lieu thereof be read as the two
hundred and fourth section of the said act."

(6) Non-compliance with this direction would, it is presumed, be an irregularity,

amendable upon terms.

(c) " And the deputy clerk of the crown shall make," (fee. This is a duty which
the clerk is bound to perform.
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convetiient for disposing of the business. (J) 19 Vic. c. 43,

s. 154.

21^5. (e) In Town causes (/) the Records shall be en- How records

tered with the Clerk of Assize, who shall, for the purpose of iuTown

receiving and entering the same, attend at the Court House
'^''^^''''•

on the Commission or opening day from nine in the morning

until noon, (j) after which he shall not receive any Kecord

without the order of the presiding Judge, who shall have the

same power, in this respect, as set forth in the two hundred

and third section, (/i) and the Clerk of Assize shall make two

lists, as aforesaid, which shall be regulated and the business

disposed of as in Country causes. (?*) 19 Vic. c, 43, s. 155.

S0G. (./) The Judge presiding at the Assizes or County The jiuige

_, . ,

'

. \ . ,. . Mil may order
Court sittings, may, in his discretion, peremptorily order the inoci^tM lings

business of the Court to be proceeded with, on the first day I'i'iy ,'m'the

of the sitting of the Court. (/.•) 14 & 15 Vic. c. 14, s. 14. '"'^^'^'i-

SOT. {1} In the County Courts, the plaintiffs shall enter iiowon-

with the Clerk of such Courts, respectively, a record in the couniy

form of a liisi Frius record, on or before the first day of the

(d) Every cause is supposed to be ready when it is placed in tho list, and tbo

cause list itself is entirely in the discretion of the presiding judge. He has the

entire conduct of it, and may take the causes as he pleases: Dunn v. Coults,

17 Jiir. 347; 16 L. & Eq. 137. The exercise of that disci'ctiou will not be
reviewed by the court above: lb.

(e) This section, like the preceding as it originally appeared in tho consoli-

dated statutes, provided for three lists, but like the preceding section was rej)caled

by Stat. 23 Vic. cap. 42, s. 3, which substituted for it the section here annotated,
" wliich shall in lieu thereof be read as the two hundred and fifth section of the

said act."

(/) As to what are town causes see section 226.

(ff) In town causes the time for entry of records is apparently from 9 o'clock,

a. m., till noon, but in country causes there is no such limit. In country causes

the record is required to be entered " before noon of the commi.*siou or opening
day of the assizes:" see section 203.

(A) See note z to section 203.

(i) See section 204 and notes thereto.

(j) Taken from our repealed Statute 14 & 15 Vic. cap. 14, a. 14,

(k) See note d to section 204.

(Z) Taken from section 30 of the old County Courts Act, as amended by Stat.

12 Vic. cap. 66, s. 9, now repealed.

19
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sitting of such Courts, (m) and in those Courts no other

venire than the following need be entered in the record :

Therefore, the Sheriff (or Coroner, as the case may he,')

Venire.
j^ commanded that he cause to come before , Judge

of our said Court, at the nest sitting thereof, for trials and

assessments, at the Court House, in , in the said

County, on the day of , in the year

of our Lord, one thousand eight hundred and a Jury

to try the said issue, (or assess the damages, as the case may

be). («)

When there are issues in law and also in fact, or upon any

assessment of damages, the above venire may be altered and

adapted to the particular case, (o) 8 Vic. c. 13, s. 30;

12 Vic. c. 66, s. 9.

TRIALS MAY BE ADJOURNED, &c.

olurtnmy 9® 8. (p) The Court {q) or Judge at the trial of any

"tria]™^ cause (r) may, (s) when deemed right for the purposes of

(m) i e. A transcript of the pleadings, with a venire.

(n) It is not said that no other form of venire shall be entered on the record,

but simply that no other need be entered. The distinction deserves to be noted.

But it is apprehended that practitioners will follow the form given rather than

experiment in new forms at the risk of having material variances.

(o) As to notice of trial in such cases see note k to section 201.

{p) Taken from Eng. Stat. 17 & 18 Vic. cap. 125, s. 19. Founded upon the

second report of the Common Law Commissioners, section 6. The object of this

section is to modify the rigorous inflexibility with which a cause commenced was
carried on to its close: lb. At the Guilford summer assizes, 1854, coram Pollock,

C. B., Shea sergeant, applied for an adjournment of a cause until the next day for

the purpose of avoiding a nonsuit by procuring the attendance of a witness, but

the chief baron said he had no power to grant the adjournment, and nonsuited the

plaintiff: Fin. C. L. P. Act, 364.

(q) Court. Probably means the court in banc in trials at bar, which are, how-

ever, of very rare occurrence : see note n to section 201.

(r) Any cause. This section has not been extended to trials in criminal cases.

It has been decided that on a trial for felony the court has no power to order an

adjournment from one day to another on account of the mere absence of witnesses

:

Regina v. Parr, 2 F. & F. 861. But this does not apply to a suspension of proceed-

ings for a short time in the same day: see lb. 862 notes a and b and cases therein

, mentioned.

(s) Confers a power but does not impose an obligation. The provisions of the

section are to be distinguished from the practice of putting off a trial— a step

which precedes and defers the trial, whereas the adjournment is a step taken

i during the pendency of a trial, and delays its progress from one day to another,
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justice, (;) order an adjournment for such time (w) and sub-

ject to such terms and conditions, as to costs and otherwise,

as they or he may think fit. (i') 19 Vic. c 43, s. 158.

ADDRESSES OF COUNSEL, &o.

309. (a) Upon the trial of any cause (h) the addresses nowad-

to the Jury shall be regulated as follows : the party who be- couifse\°

gins, or his Counsel, (c) in the event of his opponent not irted^"^^^

which is the proper meaning of the word adjournment. Postponements were for-

merly granted not only in civil cases: see Thompson v. Lewis, 2 C. L. R. 707;
but in criminal cases: see 1 Leach, 430, note; Rex v. Hunter, 3 C. «t P. 591;
Regina v. Savage el al, 1 C. <fe K. 75 ; Regina v. Macarthy, Car. <fe M. 625 ; Rex v.

Palmer, 6 C. <fe P. 652 ; see also Regina v. Tail, 2 F. «t F. 553.

(<) The discretion to permit adjournments when it is deemed riglit for purposes
of justice is a very wide one. It is one that can only be exercised with advan-
tage by the judge presiding at the trial. He being conversant with the whole
complexion of the case, must be the better able to arrive at a correct opinion as

to the necessity for an adjournment. The adjournment, when applied for after

the commencement of a cause, will generally be on some ground of surprise, and
will not be granted in favour of a party who was negligent in getting up the proof
of his case: Graham v. Oldis, 1 F. &, F. 262. The examples given by the com-
missioners are cases where it happens that a party is taken by surprise by his
adversary's case, or where a witness or a document becomes unexpectedly neces-
sary and is not forthcoming. One useful test will be to consider whether the cir-

cumstances of the surprise are such that upon them the court in banc, if applied
to, would grant a new trial. It is probable that if either party be clearly wronged
by the refusal of the judge at nisi prius to grant an adjournment, the court above
will grant a new trial: see Sainsbury v. Matthews, 4 M. <fe W. 343; Roberta v.

Holmes, 2 C. L. R. 726 ; but that, unless in very clear cases, the discretion of the
judge, when exercised upon the facts before him at the trial, will not be interfered
with.

(w) "Where a party hesitated at the trial to consent to a reference, Willes, J.

intimated that unless the necessary consent were given he would adjourn the tri:il

till the then next assizes: Jones v. Beaumont, 1 F. i F. 336.

{v) See note t, supra.

(a) Taken from Eng. Stat. 17 <fe 18 Vic. cap. 125, 9. 18. Founded upon the
second report of the Common Law Commissioners, section 5. The change effected

by this section is one that in the opinion of tiic commissioners was necessary to

the advancement of justice. Ti>e only objection to it is the possibility of a trial

being unnecessarily prolonged. This may be averted by the conduct of counsel
in the exercise of ordinary circumspection.

(6) Any cause. Held not apparently to extend to criminal cases : see The Quetn
v. McLcllan, 9 U. C. L. J. 75. But has been since extended to criminal cases by
Stat. 29 «fe 30 Vic. c. 41,

(c) The right to begin is not altered by this act. The rule which before the
act prevailed is still to be observed. It is that the part}* upon whom the burden
of proof lies is the party entitled to begin : Rex v. Yeates, 1 C. <t P. 323 ; Fowler
V. Coster, 3 C. & P. 463 ; Williams v. Thomas, 4 C. «fe P. 234 ; Lewis v. Wells,

7 C. <k P. 221. One test is this: What would be the consequence if no evidence
were oflfered at all? If in such a case the verdict ought to be given for one party.
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announcing at the close of the case of the party who begins,

it is manifest that something must be done by the other to prevent that conse-

quence, and he who has to give evidence to prevent that result being against him
must beo-in : Geach ei al v. Ingall. 14 M. & W. 100, per Ahlerson, B. ; see also

Amos Y.'llughes, 1 Moo. & R. 464; Soward v. Leggatt, 7 C. & P. 613 ; Leete v. The

Gresham Ins. Co. 15 Jur. 1161. Another test is to consider what would be the

effect of striking out of the record the allegation to be proved, bearing in mind
that the right to begin lies on which ever party would fail if this step were taken

:

3IUls V. Barber, 1 M. (fe W. 42Y, per Alderson, B. In trespass, with plea of libenim

tenementum, the defendant is entitled to begin: Pearson v. Coles. I Moo. & R. 206.

Defendant in replevin, who pleaded property in a third person besides denying

property of plaintiff, held entitled to begin: Colstone v. Hiscolbs, lb. 301; but

see Neville v.' Fox, 28 U. C. Q. B. 231. To the rule that the party upon whom
the onus probandi lies has the right to begin, there are a few exceptions, as in

actions for libel, slander, and injuries to the person, in wliieh cases plaintiff shall

begin, though the affirmative issue be on defendant : Cannam el al v. Farmer,

3 Ex. 619, per Parke, B. ; see also Mercer v. Whall, 5 Q. B. 447, and the resolu-

tions of the judges reported in /6. 462, per Lord Denman, J. The onus probandi

is o-overned bv the following rules mentioned by Mr. Best in his work entitled

" Rio-ht to Begin," to the end of some of which rules the editor has appended the

names of more recent cases:—
Fast. Generally the burden of proof lies on the party who asserts the affirma-

tive on the record : Best on Right to Begin, 3 ; also Collier v. Clarke et al, 5 Q. B.

457; Booth v. Millns, 4 D. <fe L. 52; Bostwick v. Phillips, 6 Grant, 427.

Secondly. The affirmative on the record means the affirmative in substance and

not the affirmative in form: Best on Right to Begin, 5; also Soward v. Leggatt,

7 C. dt P. 615; Cannam el al v. Farmer, 3 Ex. 698; MeCollum v. Davi's, 8 U. C.

Q. B. 150; Light v. The Woodstock and Lake Erie Raihi-ay and Harbour Co 13 U.

C. Q. B. 216; Piatt v. The Gore District Mutual Fire Insurance Co. 9 U. C. C. P.

405; Jacobs v. The Equitable Insurance Co. 19 TJ. C. Q. B. 250.

Tiiirdly. If there be a presumption of law in favour of the pleading of either

party, the onus probandi is cast upon his adversary, though he may thereby be

called on to prove a negative: Best on Right to Begin, 12; also Mills v. Barber,

1 M. <fe W. 425; Smith v. Martin, 1 Dowl. N.S. 418; Bingham v. Slanleg, 2 Q. B.

117; Bailey v. Bidwell, 13 M. & W. 73; Elkin v. Janson, 13 M. & AV. 055;

Hogarth v. Penny et al, 14 M. & W. 494 ; Doe d. Bridger v. Whitehead, 8 A. tfe E.

57i; Sutherland et al v. Patterson, M. T. 6 Vic. MS. R. <fe H. Dig. "Onus Pro-

bandi," 7; Rex v. Nash, Tay. Rep. 197; McKwnon v. Burrowes, 3 0. S. 114;

Le Mcsurier v. Willard, 3 U. C. Q. B. 285; Doe d. McKay v. Purdy et al, 6 O.S.

144; O'Neill et al v. Leight, 3 U. C. Q. B. 70; Doe d. Place et al v. Skae, 4 U. C.

Q. B. 369; MeCollum v. Davis, 8 U. C. Q. B. 150; Mair v. McLean, 1 U. C. Q. B.

455 ; Doe d. Hagerman v. Strong et al, 8 U. C. Q. B. 291.

Fourthly. When there are confficting presumptions the onus probandi lies on

the party who has in his favour the weakest presumption of the two : Best on

Iliglit to Begin, 21.

Fifthly. If the case of a party rest on the proof of some particular fact, of the

truth or falsehood of which he must from its very nature be peculiarly cognizant,

the onus of proving the fact lies on him: Best on Right to Begin, 23 ; also Rex v.

Turner, 6 M. & S. 209; Apothecaries Co. v. Bentley, R. & M. 159.

Sixthly. And this rule holds good, even though there be a presumption of law

in favour of his pleading: Best on Right to Begin, 23.

It may be mentioned that, after a thorough investigation, an important qualifi-

cation has been established, viz. in actions for damages, when the affirmative of

the issue is on the defendant, the latter has the riglit to begin, provided no proof

of the amount of damage sustained is incumbent on plaintiff: Mercer v. Whall,

I
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his intention to adduce evidence, {d) shall be allowed to

address the Jury a second time at the close of such case, for

the purpose of summing up the evidence; (?) and the partj

I

5 Q. B. 46.5. If plaintiff is bound and intends to show the amount of damages
sustained, he is entitled to begin, notwithstanding the affirmative of the issue is on
defendant: lb. ; see also Anhby et al v. Bates, 4 D. <t L. 33 ; Pirn v. The Eastern

Counties Railway Co 2 F. <fe F. 133. But if the affirmative of the issue is on
defendant, and plaintiff's counsel will not undertake to offer proof of substantial

damages, defendant has the right to begin: Chapman v. Kawson et al, 8 Q. B. 6V3.

Wliere in ejectment the defendant admits so much of the plaintiff's case as would
entitle the latter to recover, if his title were not displaced by defendant the defend-

ant is entitled to begin: Bernard y. Clune, Ir. Cir. Rep. 826. But in ejectment

by a devisee under a prior will against a devisee imder a subsequent will, it was
held that defendant could not by admitting the will under which plaintiff claimed

obtain the right to begin: French v. French. 2 Ir. Jur. O. S. 21.

An incorrect ruling as to the right to begin is no ground for a new trial, unless

the ruling did "clear and manifest wrong:" Lyons v. Fitzgerald, 8 Sm. <fe Bet. 405;

Ashbif et al v. Bales, 4 D. tfe L. 33 ; see also Edwards et al \. Matthews, lb. 721

;

Brandford X. Freeman, 5 Ex. 734 ; Doe d. Bather v. Brayne, 5 C. B. 6.55 ;
Hamilton

V. Davis et al, 2 U. C. Q. B. 137; McDonald v. McHugh et ux, 12 U. C. Q. B. 503,

(<f) In a case where counsel did not announce his intention to adduce evidence'

in consequence of which the counsel who began summed up his evidence : held

that the case was thereby closed, and that the former could not be allo^ved after-

wards to alter his mind and to adduce evidence: Darby v. Ouseley, 1 H. <t X. 1.

But where plaintiff's counsel opened the case and called his witnesses, and then
defendant's counsel addressed the jury, and at the close of his address stated that

he did not intend to call any witnesses for the defence; thereupon plaintiff's

counsel rose to address the jury a second time: held at nisi prius under tliis sec-

tion, that plaintiff's counsel had no right to reply after defendant's counsel had
addre;3sed the jury: Gibson v. The Toronto Roads Co. S U. C. L. J. \\,pcr Robin-
son, C. J.

(c) Before this act the party who began a case was not entitled to a reply in

cases where his adversary refrained from adducing evidence. Often his adver-

sar}-, to prevent him from having a reply, intentionally omitted to call witnesses.

In such cases the avowed object was to prevent the party who began from having
the last word with the jury, and thereby producing the last impression upon them.

The adversary having adduced no evidence, it was always ruled that inasmuch aa

there was no evidence for the party who began to comment upon, there was no
necessity for a reply, and it was upon this ground denied. But when the adver-

sary's counsel in his address to the jury stated facts without intending or attempt-

ing to prove them, it was understood that the presiding judge might, in his dis-

cretion, permit a reply: Crerar v. Sodo el al. 1 M. <fe M. 85 ; Naish v. Broun et a',

2 C. & K. 219; Arundell v. Hayes et al, 1 Hud. «t B. 480; Reordan v. Sullivan,

Ir. Cir. Rep. 346. But statements made as matters of inference from the evidence

did not give a right of repl}'; Magrath v. Biowne, Arm. Mac. it Cg. 133. The
right of the party who begins to address the jury for the purpose of summing up
the evidence which may be merely his own evidence, must be allowed in all cases,

that is. in all cases where there is evidence to be summed up. which means evidence

fit to be submitted to a jury: see Clark v. While, Ir. Cir. Rep. 623. It is for the

presiding judge, at the close of plaintiff's case, if he be the party who began, to

decide whether there is or is not such evidence. Hence, if his decision be in the

negative, there is no evidence to sum up, and consequently no right to plaint ift's

counsel to make a second address to the jury. To allow counsel to address the
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on the other side, or his Counsel, shall then be allowed to

open his case and also to sum up the evidence (if any), (/)
and the right to reply shall be the same as at present, (r/)

19 Vic. c. 43, s. 157.

jury on the point as to whether there is evidence or not, would be to permit an
appeal from the judge to the jury, and would be manifestly improper. It would
be wrong to allow counsel to argue at the judge through the jury: Hodyes v.

Ancrum et al, 11 Ex. 214, Piatt, B. disscntienle. It is usual for some judges of

experience, where plaintiff's counsel merely opens the pleadings, not to restrict

him to " a mere summing up " where defendant calls no witnesses. It is not

usual to restrict counsel very strictly to the summing up, especially if no ob-

jection be made by opposing counsel: see Glennie v. Glennie et al, 3 Sw. &
Tr. 109.

(/) It has been held in trespass, where there are several defendants, who,
having separate defences plead by several attorneys, and at the trial appear by
separate counsel, that the latter may cross examine the plaintiff' 's witnesses, and
address the jury separately: Dixon v. Dane, Arm. Mac. & Og. 152.

(ff) This means the general reply, that is, the opener's reply upon the whole
case as before the jury. The old rule, which is still the law, is thus stated: "The
counsel of the party which doth begin to maintain the issue, whether of plaintiff

or defendant, ought to conclude." Plaintiff", if the party to begin and there

are several issues joined some of which only are upon him, may do one of

two tilings, either anticipating the defence to go into the whole case at once,

rebutting the anticipated defence as he proceeds, or content himself with estab-

lishing a prima facie case, reserving liis evidence in reply till defendant has
established his defence: Anon. 4 Ir. L. Rec. O.S. 120; Ball v. Munnion, Cr. ife

Dix. Ab. Not. Cas. 15. If he adopt the former course he will not be allowed to add
further evidence in reply: Broivne v. Murray, R. & M. 254. If he adopt the latter

mode, and defendant, besides impeaching the prima facie case, set up an entirely

new case, which plaintiff controverts by evidence, then defendant is entitled to a

special reply to the evidence so produced, and plaintiff to the general reply upon
the whole case : Meagoe v. Simmons, 3 C. tt P. 75. Thus, where in an action on

a bill plaintiff's counsel made out a prima facie case, and the defendant's counsel

proved usury, thereupon plaintiff called a witness in reply to deny the usury,

the defendant's counsel was held entitled to address the jury upon 2ilaintift''s evi-

dence in reply, and plaintiff's counsel then to the general reply: lb. Where
there are several issues, the onus of proving some of which lies on the plaintiff

and others on the defendant, the practice is for plaintiff to begin, and prove such

of the issues as are incumbent on him ; the defendant then does the same on his

side ; afterwards the plaintiff is entitled to go into evidence to controvert the

defendant's afiimative proofs; the defendant is then entitled to a special reply

on the fresh evidence in support of his affirmative, and then plaintiff has a

general reply: Best on Right to Begin, 101. If plaintiff', after his case is closed,

proves a document which is important for his case by one of the defendant's wit-

nesses, the defendant's counsel is entitled to address the jury in repl_y, but his

speech must be confined to the question in relation to which the document was

given in evidence: Malone v. Hackett, Arm. Mac. & Og. 349. So where the

opposing counsel, in his address to the jury, raises any point of law, or cites any

case, the other side will be allowed to address the court to the point of law or

observe on the case cited without trenching on the facts in question, further than

is necessarily involved in the discussion of the point or case in question :
Best on

Right to Begin, 101. It would seem that if there be only one issue on the record,

and it lie upon plaintiff, he cannot content himself with a prima facie case in the

I
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TUB EXAMINATION OF WITNESSES.

I 210. (/i) Upon the trial of any cause, a witness may be Cross-exam-

i cross-examined as to previous statements made by him in previous

I writing, or reduced into writing, (i) relative to the subject iuVfiting'

matter of the cause, (y) without such writing being shown

first instance, and after defendant has sliaken it, call further evidence. lie must
put forth his whole evidence in tlie beginning:: Jacobs v. Tarlfton^ 11 Q. B. 421

;

see also Wright v. Wilcox, 19 L. J. C. P. 3o3. Evidence in reply will not be
allowed merely because it confirms the case of the part}' who began. It must be
confined to rebutting the evidence adduced for the defence: Rex v. Ililditch ct al,

5 C. (fe r. 299 ; Browne v. Murray, R. & M. 254 ; Jacobs v. Tarlelon, 11 Q. B. 421.

And yet it must be consistent with the original case: Wliiltinyham v. Bloxham.
4 C. <i: P. 597. It is for the presiding judge to decide as to the admissibility of

evidence offered in reply : Wright v. Wilcox, 19 L. J. C. P. 333; see further Doe
d. Gosley \. Goslfy. 2 Moo. & R. 243; Briggs v. At/nsworth. lb 1(58; Osbom el

al V. Thompson, lb 254; Anon. 3 Ir. L. R. 39. Where tlie defence of forgery

was setup to an action on bills of exchange, and counsel in opening the plaintiff's

case stated that the only issue was " forgery or no forger}-," it was held that

counsel in reply was not at liberty to open to the jury the question as to whetlier

the defendant by his conduct had not adopted the forgeries : The Provincial B'tnk

V. Coslelloe, Arm. Mac. & Og. 303 ; for had this view of the case been opened it

might have altered the line of defence: lb.

(h) Taken from Eng. Stat. 17 & 18 Vic. cap, 125, s. 24. Founded upon the

second report of the Common Law Commissioners, section 15. Applied to crimi-

nal cases: Stat. 29 & 30 Vic. cap. 41. The object of this section is to reverse

a rule laid down in the Queen's case, 2 B. <fe B. 286, and condemned by the Com-
mon Law Commissioners.

(t) As to oral statements under similar circumstances see section 215.

(/) That is. a statement made at any time previous to his examination in chief,

but in reference to the subject matter of the cause. The latter words deserve

especial attention. A witness cannot be contradicted as to any statement provided

it be in any way connected with tiie subject matter before the jur}'. Contradiction

if allowed on every pretence would involve inextricable confusion by the produc-

tion of innumerable collateral issues not at all affecting the merits of the cause.

The limitation souglit to be imposed would appear to be to allow contradiction as

to statements not purely collateral. What statements arc collateral—what not?

In Attorney-General V. Ilitchcock, 1 Ex. 100, Pollock, C. B. observed, "tliat the

statement must be connected with the issue as a matter cajjable of being distinctly

given in evidence, or it must be so far connected with it as to be a matter which
if answered in. a particular way would contradict a part of the witness's testi-

mony ; and if it is neither the one nor tlie other of these, it is collateral to, though
in some sense it may be considered as connected tcith, tlie subject of inquiry."

Now no matter is capable of being distinctly given in evidence that is not rele-

vant to tlie subject matter in issue, and this is a principle wliieli extends to the

several sections here annotated. The question as to what evidence is relevant to

the subject matter at issue of course must depend upon the nature of the cause

and the issues raised. Reference may be had to the following cases: Gilbert v.

Goofhrham et al, 6 U. C. C. P. 39; Cal'der v. Rutherford el al, i \\. &. B. 302; Iley

V. Moorhonse, 6 Bing. N. C. 52; Backhouse el al v. Jones el al, lb. i>5 ; Rowe v.

Bren/on, S B. & C. 758; Tyrwhilt v. Wynne el al, 2 B. & Al. 554; Malls v. Lyons,

6 M. & G. 1047; Geri.',h v. Chartier, 14 L. J. C. P. 84; Smethursl v. Taylor el al,

14 L. J. Ex. 86; Murray v. Gregory, 19 L, J. Ex. 355; Alcock v. Royal Exchanye.
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to him; (7c) but if it is intended to contradict the witness by

the writing, his attention must, before such contradictory

proof can be given, be called to those parts of the writing

which are to be used for the purpose of so contradicting

him
; (?) and the Judge at any time during the trial, may

Insurance Co. 18 L. J. Q. B. 121 ; Daines et al v. Hartley. 3 Ex. 200; Berry t.

Alderman, 13 C. B. 674. The statement must be one made by the witness and
not by third parties to the witness: Macdonnell v. Evans, 11 C. B. 930. But in

Henman v. Lester, 12 C. B. K S. 776, where a party to the cause gave evidence
in support of his own case, it was held (Byles, J. Jissenliente) that he miglit be
asked on cross-examination, with a view of testing his credit, whether a certaij

action liad not been brought against liim in respect of a similar claim uj)on which
he had given evidence and was defeated, and this without proof of the record or

proceedings in that suit.

{k) The old rule, grounded upon the principles that the best evidence of the con-

tents of a writing is the writing itself, that the best evidence ought to be producd,
and that the court ought to be put in possession of the whole document, in some
cases worked unreasonably: McEooy v. Agar, 4 Ir. Jur. O.S. 336; Hunter v.

Kelwe, Ir. T. Rep. 350, 352, 354. 355 ; Pujolas v. Holland, 3 Ir. L. R. 533. The
rule was not questioned where the object of the examining counsel was to estab-

lish the contents of a written document as a fact material to the merits of a cause.

But when the object was merely to test the memory of the witness or to discredit

him, the application of the rule, though supported by authority, was much doubted
by eminent lawyers. Lord Brougham more than once declared that the rule, as
applied to the latter case, could not be defended, but was founded on a gross
fallacy. Upon one occasion he thus forcibly expressed himself: " If I wish to put
a witness's memory to the test, I am not allowed to examine him as to the con-
tents of a letter or other paper which he has written. I must put the document
into his hands before I ask him any questions upon it, though by so doing he at
once becomes acquainted with its contents, and so defeats the object of my inquiry.
Neither am I in like manner allowed to apply the test to his veracity; and yet
how can a better means be found of sifting a person's credit, supposing his memory
to be good, than examining him as to the contents of a letter written by him, and
which he believes to be lost:" Speech on Law Reform, Brougham's Speeches, II.

447. The reasoning contained in this speech has now prevailed. In Sladden v.

Sergeant et al. I F. &¥. 322, a witness was cross-examined as to the contents of an
affidavit which was not put in evidence, it was objected that it ought to be put
in, but Willes, J. overruled the objection under this section. When at quarter
sessions a witness for the crown identified a prisoner who was a dark-haired man,
and on cross-examination said he did not recollect whether or not he had deposed
before the justices of the peace that the man who had committed tlie assault with
which the prisoner was charged was " a fair-haired man," it was held that tlie

counsel for the pri?oner was entitled to give evidence that the witness had made
such a statement, witliout producing and reading any part of the witness's depo-
sitions: Regina v. Conners, 4 Ir. Jur. N.S. 263. But see Regina v. Hamilton et al,

16 U. C. C. P. 340.

(') This is a limitation engrafted upon the rule enacted in the first part of the
section. If the witness wholly deny the document itself or any statement in it,

the production of the document would, it is apprehended, be considered fresh evi-

dence, and as evidence produced by the party cross-examining. Should this be
the case, then the opposite party would be entitled to re-examine. The question
how far evidence produced is to be deemed fresh evidence so as to entitle an
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require the production of the writing for his inspection, and

he may thereupon make such use of it for the purposes of the

trial as he thinks fit. (m) 19 Yic. c. 43, s. IGl.

9SS. C») A witness may be questioned as to whether he Proofofpre-

has been convicted of any felony or misdemeanor, (o) and victiDii of a

upon being so questioned, if he either denies the fact or re- be given if

fuses to answer, {p) the opposite party may prove such con- &c.
'

viction, (q) and a certificate containing :)he substance and

effect only (omitting the formal part) of the indictment and

adversary to re-examine, is not affected by this section. Wliere a -witness for

plaintiff swore that he had never heard of a certain ai^reement in writing, and it

was thereupon put into his hands, and he was then asked by defedant's counsel if

he had ever seen anj^ agreement respecting the matter, to which he j-eplied,

" Never before I came into court," held that defendant, wishing to have it read,

could only do so by putting it in as his own evidence: Keys v. Ilarwood, 15 L. J.

C. P. 207.

(m) To prevent abuse of the facilities given by the former part of this section,

this proviso is added. An erroneous ruling under this section is not per se ground

for a new trial: Ilenman v, Lester, 12 C. B. N.S. 776.

(n) Taken from Eng. Stat. 17 & 18 Yic. cap. 125, s. 2.5. Apparently founded

upon the second report of the Common Law Commissioners, section 10, but goes

much further than recommended by the commissioners. Applied to criminal

cases: Stat. 29 & 30 Vic. cap. 41 ; Stat. Dom. 32 & 33 Vic. c. 29, s. 6.5.

(o) It was proposed by the commissioners that only questions impeaching the

witness's character or standing should be put, with the consequences of denial

here enacted, when such questions related to " perjury or any other form of crimen

falsi." It will be perceived that by virtue of this section the questions may be
put as to previous convictions for (tin/ felony or misdemeanor. A denial will let

in the proof, in contradiction of which the mode is in this section described. In

any event the questions authorised to be put are such only as have a tendency to

affect the character or credit of witnesses. Questions tending to degrade the

character of the witness by imputing to him misconduct not amounting to legal

criminalitj' remain as before the act: Regina v. Garbelt, 2 C. & K. 47-1 ; see as to

questions tending to criminate the witness as to subject him to penalties, note s

to section 100. If the reason assigned for not answering be insufficient, the wit-

ness may be compelled to answer: In re Aston, 27 Beav. 474; Doe d. Murr v.

Marr, 3 U. C. C. P. 36,

{p) A witness so interrogated has before him one of these courses—to admit
the crime deny it, or refuse to answer. If he admit, there will be no necessity

for further proceedings to establish it. If he deny it or refuse to answer, pro-

ceedings may be had under this section. No witness can be excluded on the

ground of crime : Con. Stat. U. C. cap. 32, s. 3 ; but proof of crime may lessen the

value of his testimony when admitted.

{q) No man can be faid to have been convicted unless tlie judgment of the

court upon the indictment against hiir. lias been pronounced : see Rex ex rcl Rey-
nolds V. Bndyer, 1 JI. <fe W. 145; Regina v. ^yhltehcad, 2 Moo. C. C. 181 ; Burgess
V. Boetefeur, 7 il. <fe G. 481.
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conviction for such offence, (r) purporting (s) to be signed

by the Clerk of the Court or other officer having the custody

of the records of the Court at which the offender was con-

victed, (0 or by the Deputy of such Clerk or Officer, (for

which certificate a fee of one dollar and no more may be

demanded or taken,) shall, upon proof of the identity of tbe

witness as such convict, (ii) be sufficient evidence of his con-

viction, without proof of the signature or the official character

of the person appearing to have signed the certificate, (v)

19 Vic. c. 43, s. 1G2.

S13- (rt) It shall not be necessary to prove by the attest-

or) This enactment as to the contents of the certificate is substantially the

same as Con. Stat. Can. cap. 9!», s. 72, taken from Eng. Stat. 7 A 8 Geo. IV. cap 28,

8 11. And under the latter, a certificate from a clerk of assize setting forth that

the prisoner was "tried and convicted" of felony, but not showing that any judg-

ment had been given on the conviction, was held insufficient: Regina v. Ackroyd
et al, \ G. & K. 158; see further Burgess v. Boclefeur, 7 M. & G. 481 ;

Regina v.

Slonnell, 1 Cox C. C. 142. At one time the conviction could only be proved by
the production of tlie record of conviction : Macdonnell v. Evans. 1 1 (1 B. 930, per

Cresswell, J. But if tlie record of conviction be not produced, it must be proved
by a certificate, as in this section provided; neither the production of the calen-

dar of the sentences signed by the clerk of assize, and by him delivered to the

governor of the gaol, nor the evidence of a person who heard sentence passed, is

sufficient as a substitute for the record of conviction or a certificate thereof under
this section : Regina v. Bourdon, 2 C. <fe K. 366.

(s) Purporting. The exact meaning to be attached to this word may be gath-

ered from the concluding part of the section, to the effect that the certificate may
be produced " without proof of the signature or official character of the person
appearing to have signed the same."

(i) This means an officer of the court where the offender was convicted or an

officer having the custody of tlie records of that court. A certificate from the

clerk of the crown as to convictions at courts of oyer and terminer and general

gaol delivery, or from clerks of the peace as to convictions at quarter sessions

would be sufficient. As to his signature see Regina v. Parsons, L. R. 1 C. C. 24.

(«) The identity must of course be proved by evidence aliunde the certificate.

The clerk who saw the prisoner sentenced or the gaoler who had him in custody

under the sentence may be called for the purpose : see Regina v. Vrofis, 9 C. &
P. 219; Regina v. Leng et al, 1 F. A F. 77; s. c. entitled Regina v. Levy et al,

8 Cox C. C. 73. But it is not absolutely necessary to call as a witness a person

who was present at the trial. It is in general enough to prove that the witness

is the person who underwent the sentence mentioned in the certificate.

{v) See note s, supra.

(a) Taken from Eng. Stat. 17 & 18 Vic. cap. 125, s. 26. Founded upon the

second report of the Common Law Commissioners, section 18. Applied to crimi-

nal cases: Stat. 29 <fe 30 Vic. cap. 41 ; Stat. Dom. 32 & 33 Vic. c. 29, s. 66.
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io'T witness (i) any instrument to the validity of which attest- Attesting^
.. Nil- 1

witness need

ation is not requisite, (c) and such instrument may be proved notbecaUed
where none

by admission or otherwise, as if there had been no attesting wasrequired

witness thereto. 19 Vic. c. 43, s. 163.
^

[b) i. e. Proof by the subscribing witness may be made, but shall not be neces-

sary ; other modes, if more convenient, may, with respect to the writings embraced

within this section, be adopted.

(c) The object of this section is to qualify- the rule that " before an attested docu-

ment can be received in evidence, the attesting witness or Vv-itncsses must be called,

or his or their absence accounted for :" Doe d Sykes et al v. Durnford, 2 M. <fe S. 62

;

Currier. Child et al, 3 Camp. 283 ; Higgs v. Dixon, 2 Stark. 180; Cussons v. Skinner

et al, 1 1 M. (fe W. 161 ; Doe d. McDonald v. Twiqg et al, 5 U. C. Q. B. 167 ;
Bennett

V. McDonald, MS. E. T. 3 Vic. R. & H. Dig. "Evidence," v. 2; Tylden v. Bullcn,

3 U. C. Q. B. 10; Fishmongers' Co. v. Dimsdak et al, 12 C. B. 557; Sniithwicke v.

Beary, 1 Ir. C. L. R. 344. Some documents are often uunecessarilj' attested.

Attestation at common law is unnecessary. It is only requisite when made so

by some statute, rule of court, power, or other act passed or made by public

bodies or private individuals having authority to impose the obligation. Such,

for example, wills under the Eng. Stat, of Car. II. as amended by our Con. Stat.

U. C. cap. 82, s. 13; memorials to deeds under our Stat. Ont. 31 Vic. cap. 20; or

appointments to be made in the presence of witnesses, as prescribed in the power
creating the right to appoint: see further Taylor on Evidence, s. 1038. But no

law makes attestation necessary to the validity of a promissory note or bill

of exchange. These and such like documents may be proved with much less

expense than by the production of a subscribing witness, whose residence may
be difficult to find, or, if found, far from the place of the trial, and who, if pro-

duced, in all probably will only be able to speak as to his signature but not as

to the circumstances under which the writing was signed. It is now enacted

that any instrument, though attested, to the validity of which attestation is not

requisite, may be proved "by admission or otherwise as if there had been no

attesting witness." But even before this act, in an action on an attested promis-

sory note, it was considered repugnant to reason to hold it indispensable to pro-

duce the subscribing witness, when the defendant had admitted his signature,

under circumstances which precluded him from disputing the note: Perry y. Laiv-

lessf, 5 U. C. Q. B. 514. Nor was it necessary to call the subscribing witness when
the document was proved by secondary evidence, for instance, the production of

a copy: Poole et al v. Warren, 8 A. & E. 582. And it was held where a party

refused to produce a deed at a trial, and a copy of it was in consequence duly

proved, that the party could not afterwards exclude the copy by producing the

original, and requiring it to be proved by the attesting witness: Edmonds v.

Challis et al, 6 D. <& L. 581. The test in every case will be—is this document
one that requires attestation to make it a valid instrument ? If it be, the wit-

ness must be called, or his absence accounted for, or his signature proved

:

Bowman v. Hodgson, L. R. 1 P. <t T>. 362. Unless the instrument prove itself

by age or proper custody: Mytton v. The Chnrchvardens and Overseers of the

Poor of Thornbnry, 29 L. J. M. C. 109. Where proof must be given of the

attestation, the necessity for calling the attesting witness cannot be avoided by
putting the party to the deed, and against whom it is .sought to be used, into the

witness-box, and extracting an admission of the execution from him : Whyman v.

Garth, 8 Ex. 803. It is a question whether an attorney who attests a document
(cognovit or warrant of attorney, R. G. pr. 26, or satisfaction piece, R. G. pr.

64) by direction of the court can be considered an attesting witness within the

principle of the cases: see Bailey v. Bidwell, 2 D. <fe L. 245; Streeter v. Bartlett,
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S23. (d^ Comparison of a disputed writing with any

onTisputTd writing proved to the satisfaction of the Judge to be gonu-

ine, (e) shall be permitted to be made by witnesses
; (/)

writing with
iieuuiiie

5 C. B. 562; Pocock v. Pickering, 21 L. J. Q. B. .365; see further Beffell et al v.

W/iife, L. R. 2 C. P. 144. It is doubtful whether a deed can, in an ex parte case, be
leg-ally proved except by the -subscribing witness wiien it is attested. In a recent

case it was said by Vice-Oliancellor Kindersley that it could not be : In re Reay,

1 Jur. N.S. 222; but Mr. Taylor pronounces the decision in this case to be a mis-

chievous doctrine, and hopes that it will not become established law: Taylor on
Evidence, section 1640; see also Jearradv. Tracey, 1 L. T. N.S. 654.

(d) Taken from Eng. Stat. 17 <fe 18 Vic. cap. 125, s. 27. Founded upon the

second report of the Common Law Commissioners, section 19. Before this act,

wlienever the genuineness of a writing was in dispute, it was not allowable to put

in evidence otlier writings by the same party admitted or proved to be genuine,

for purposes of comparison, when the latter were not directly connected with the

subject matter of the cause. A witness might speak from previously having seen

the party write, or from having received writings from him, the genuineness of

wliich there was no reason to doubt, but could not at the trial compare any such

writing with the one in dispute, so as to pronounce an opinion upon the genuine-

ness of the latter.

(e) For convenience of expression the writing here mentioned may be described

as the " standard." Before admission it must be " proved to the satisfaction of

the judffe to be genuine." The mode of proof, it is understood, must be legal

proof. The "standard" may be and in most cases will be collateral to the issues

between the parties, and as a foundation for future evidence must be established

to be genuine. In the case of AIo.ss v. Trnscott, which was tried at the Warwick
summer assizes, 1856, before the then chief justice of the Common Pleas, it was
proposed to put in, for the purpose of comparison only, certain documents which
were not admitted to be in the handwriting of the defendant. The learned judge

observed that he and not the jury must try in tlie first instance the collateral

question wliether those documents were genuine, and he observed that practically

the effect would be to leave the whole question to him without the jury : Markliam's

C. L. P. Act, 3 ed. p. 155 ; see further Egan v. Cowan, 30 L. T. Rep.' 223. Where
a document is tendered in evidence for the purpose of contradiction, and its genuine-

ness is disputed, a collateral issue of fact is at once raised: Cooper v. Dawson, 1 F. &
F. 55j). W hen such collateral issues arise, and evidence in relation to them becomes

admissible at a stage of the case when it would otherwise be excluded, such evi-

dence should be treated as applicable to the case generally : Tlie Poyal Canadian

Bank v. Brown ct al, 27 U. C. Q. B. 41. A judge at nisi prius admitted an anony-

mous letter for the purpose of comparison of handwriting. The letter had not

been regularly proved, having been handed casually to a witness without the

attention of the court or opposite counsel being called to it until the summing up

of the defendant. The plaintiff at this stage of the proceedings denied that the

letter was in his handwriting. There was a verdict for the defendant. Tlie court

Bet aside the verdict on the ground that an improper use was made of the letter,

the plaintiff not having been duly apprised: Egan v. Cowan, 30 L. T. Rep. 223.

(/) The reasons that prompted the commissioners to recommend the changes

carried into effect by this section are thus given :
—" It seems to us indefensible

in principle to allow a witness to institute a comparison with the recollection of

writings which he may have seen long ago, and of which but a faint trace may
remain on his mind, and yet to prohibit a fresh comparison with genuine writings,

more especially when for the purpose of trying the accuracy of the witness, it is

proposed to try the test of requiring his judgment on writing which is not disputed.
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and such writings and the evidence of witnesses respecting

Still less defensible in our view is it to leave the jury to act on the judgment of a

witness, who after all can only form that judgment on a comparison of tlie dis|)iited

writing with others, and yet to deny the jury the opportunity of forming their

own judgment on the same materials." The real change wrought by tliis act is

to allow the " standard " to be substantially produced in court instead f)f being

ideal as formcrlj'. And being produced, proved, and admitted, it is as much
tributary to the judgment of the jurors as of the witness. Tlie general wf>rding

of the section under consideration may perhaps be held to admit of tlie production

of expcrls, or men whose business it is to compare styles and character of writing,

and who in consequence are skilled in that science, if such it may be termed.

This description of testimony may, at least, it is conceived, be received as rebut-

ting evidence. All evidence of liandwriting, except when the witness sees the

document written, is in its nature comparison ; it is the belief which a witness

entertains upon comparing the writing in question either with an exemplar in his

mind, derived from some previous knowledge, or from an exemplar exhibited to

him when testifying. As to the first part, the knowledge of the proposition may
have been acquired cither by seeing the party write, in which case it will be

stronger or weaker according to the number of times and periods and other cir-

cumstances under which the witness has seen the party write: Garrells v. Aleic-

ajidir, 4: Esp. 37; Foicell v. Ford, 2 iStark. 164; Lewis d al v. Sapio, M. <fe M.
S'J; or the knowJedge may have been acquired by the witness having seen letters

or other documents professing to be the handwriting of the party, and having
afterwards communicated personally with the party upon the contents of thoso

letters or documents, or having otherwise acted upon them by written answers
producing further correspondence or accpiicscence by the part}' in some matter to

which they relate, or by the witness transacting with the party some business to

which they relate, or b}' any other mode of communication between the party and
the witness, which in the ordinary course of transactions induces a reasonable pre-

sumption that the letters or documcnls were the handwriting of the party: Lord
Ferrers v. Shi rip)/, P'itz. Hlo ; Buller's Nisi I'rius, '2:^0; Cum/ v. ritt, J'eake, Add.
Ca. l;3(t ; Thnrpe v. Gishurne, 2 C. «fe V. 21 ; llarrhifiUm v. Fry, R. ct il. 90; evidence

of the identity of the party of course being added aliunde if the witness be not

personally acquainted with him. These were the only two modes of acquiring a

knowledge of handwriting wliich have hitherto been considered sufficient to entitle

a witness to speak as to his belief in a question of handwriting: h'tx v. C'ntur,

4 Ksp. 117; iJoe d. Jfudd v. Suckermore, 5 A. cfe E. 7"3 ; Fit zwaiter Peerage Case,

10 C'l. <t Fin. 193; see also O'ri^its v. Jreri/, 11 A. tt E. 322; llinihcx v. Ii»;fer.i,

8 M. tt W. 123; Youn(j\. llunuer, 2 Moo. it R. 530. But as to the second part of

the proposition above stated and that which now constitutes a third mode. It is

by .'Satisfying the witness by some information or evidence that a written jiaper is

in the handwriting of the party, and then desiring him to study that jiaper. so as

to refresh his knowledge of the handwriting of the party, and fix an exemplar in

his mind, and asking his belief respecting it, or perhaps (scd ijn.) by merely put-

ting certain papers into the witness's hands .without telling him who wrote them,
and desiring him to study them and an/uiri- a knowledge of the handwriting, and
afterwards showing him the wriliui; in dispute, and asking his belief whether they

arc written by the same person: Dor d .Mnild v. Siicki nnore, 5 A. A E. 7o3. In

an action for libel charging the |)lainti(f with having in a letter |>ublished a libel

on the defendant, to which the defendant pleaded in justificatian that tiie plaintiff

did in fact publisb the libel in question, and it appeared that in the libel thus

alleged to have been written i)y tlie plainlifT, the name of the defendant was sj)elt

in a peculiar waj': Jlrfd, in order to prove that the plaintiff wrote the libel, other

documents written by him, in which the name was so fpdl, were receivable in

evidence ; Brookes v. Tichhornc, 5 Ex 929.
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the same, may be submitted to tbe Court and Jury, {g) as

evidence of the genuineness or otherwise of the writing in

dispute. 19 Vic. c. 43, s. 164.

Sl-4. f/O A party producing a witness shall not be allowed
How far a . i i • t i i • i
party may to impeach his Credit by general evidence of bad character, (i)

(ff) That proof of liandwriting may be submitted to the consideration of a jury,

like every other species of evidence, is abundantly clear. From the highest

degree of certainty, carrying with it perfect assurance and conviction, to the

lowest degree of probability upon which it is found to be unsafe to act, it may be,

and constantly is, so submitted: Boe d. Mudd v. Suckermore, 5 A. & E. 119, per

Williams, J. The writings or "standards" collaterally introduced and the evidence

of witnesses respecting the same may now both be submitted to the jury. It is

for them to exercise an independent judgment upon the testimony of the witnesses,

and by a process of reasoning in many respects similar to that of the witnesses,

but, in view of the whole case submitted, of a much more extended and compre-

hensive character. In Birch v. Ridgway, 1 F. & F. 270, in an action on a bill of

exchange, the acceptance being denied, documents, such as receipts, &c. not rele-

vant to the issue, but found to be in the handwriting of defendant, were allowed

to be put in evidence for the purpose of comparison. So where an attesting wit-

ness on cross-examination denied his handwriting, other documents admitted by
him to be genuine were submitted to the jury for the purpose of comparison:

Gresswell v. Jackson, 2 F. & F. 24. The question being whether a memorandum
was in the handwriting of the defendant, and he having in the course of his cross-

examination been induced to write something on a piece of paper, this was allowed

to be shown to the jury for the purpose of comparison of handwriting under this

section : Cobbett v. Kilviinsier, 4 F. <fe F. 490, coram Martin, B. ; see further Doe
d. Devine ct al v, Wilson et at, 10 Moore P. C. 530. On a comparison of handwrit-

ing, both documents must of course be before the jury: Arbon v. Fussell, 3 F. <fe

F. 162.

(A) Taken from Eng. Stat. IV & 18 Vic. cap. 125, s. 22. Founded upon the

second report of the Common Law Commissioners. Applied to criminal cases

:

see Stat. 29 & 30 Vic. cap. 41 : Stat. Dom. 32 & 33 Vic. cap. 29, s. 68. The origin of

the section appears to be the New York Civil Code, ss. 1845, 1848. And the section

itself settles a question which for a long time has caused great difficulty in the Eng-
lish system of jurisprudence. The law, with attendant difficulties, as it stood before

this act, is thus put by the commissioners :
" It occasionally happens that a witness

called by a party in a cause, under a belief that he will prove a certain fact, turns

round upon the party calling him and proves directly the reverse. The party is of

course not precluded from proving by other testimony what the witness has nega-

tived: see Hardwell v. Jarman, Bull N. P. 29*7; Goodtitle v. Clayton et al, 4 Burr.

2224 ; Bradley v. Ricardo, 8 Bing. 57 ; Friedlander v. The Londoii Assura^ice Co.

4 B. <fe Ad. 193 ; Palmer v. Trower, 22 L. J. Ex. 32; but ought he to be allowed

to discredit the witness by impeaching his veracity or credit by showing that he

has made previous statements at variance with the evidence he has given in the

box ? The decisions are conflicting ; the weight of authority tends to establish

the negative, while the weight of reason and argument appears to be decidedly in

favour of the affirmative:" Second report, section 13, The latter has been sup-

ported by Starkie, Phillips and Taylor, in their several treatises on evidence, and
is the view adopted by the legislature in this act.

(»') There is reason and authority for this position. If the party producing a

witness is prepared to give general evidence of bad character, why does he pro-

duce him at all? To produce a witness under such circumstances, if undisclosed,

would be a fraud upon the court. The conduct of the party producing him would
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but in case the witness, in the opinion of the Judge, proves dis< redit his

adverse, {j) such party may contradict him by other evi- ucss.

dence, [1c) or by leave of the Judge, (?) may prove that the

witness made at other times a statement inconsistent with his

be most reprehensible. His object would be to keep secret the infamous character

of the witness, so long as that witness served the purpose intended, but to expose

him the moment he became intractable. A party producing such a witness should

never be allowed to say at one moment that he is a man of good character, and
at the next that he is quite the contrary. His veracity is endorsed by his pro-

duction. His conduct is at the risk of the party producing him, who, if disap-

pointed in his expectations, is justly punished for his attempted deceit: see Ewer
et al V. Ambrose, 3 B. <fe C. 746.

(_/) A reference to the presiding judge is here intended. If in Ms opinion the

witness prove adverse, then, &,c. Whether adverse or not is for the judge and
not for the court to determine: see Oreenough v. Ecdcs et al, 5 C. B. N.S. 786.

The word '"adverse" as here used means hostile, and not simply unfavour-

able: Coles V. Coles et al, L. R. 1 P. <fe D. 70. It is for the judge to see whether
the proposed evidence is controversial or be inconsistent with the witness's pre-

sent statement, and it is for the jury finally to decide this when the evidence has
been left to tliera : Jackson et ux v. Thomason, 1 B. <fe S. 745. Erie, J. in Dear v.

Knight, 1 F. tfe F. 433, held a witness "adverse" simply because he made a state-

ment contrary to what he was called to prove ; and again in eft'ect so held in

Pound v. Wilson, 4 F. <fe F. 301. Where in trespass against the sheriff in seizing

goods, the plaintiff called the witness who made the seizure and sale, who swore
that the plaintiff, after giving notice of claim, withdrew the claim, and the plain-

tiff offered evidence to disprove the alleged fact of withdrawal, which evidence
was rejected, and it appearing that this section was not brought under the con-

sideration of the learned judge, the court ordered a new trial: Robinson v. Rey-
nolds, 22 U. C. Q. B. 560.

(Jc) Before the C. L. P. Act, the rule on this subject was thus laid down in

Buller's N. P. 297 :
" A party never shall be permitted to produce geueral evi-

dence to discredit his own witness. * * But if a witness prove facts in a cause

which make against the party who called him, yet the party may call otlier wit-

nesses to prove that those facts were otherwise; for such facts are evidence in

the cause, and the other witnesses are not called directly to discredit the first

witness, but the impeachment of his credit is incidental and consequential only."

Per Cockburn, C. J. in Oreeyioitgh v. Eccles, 1 W. R. 341 :
" I think in the act

there has been a great blunder made by those who framed this section, and in

the legislature by those who adopted it. Instead of the clause as to the opinion of

the judge as to the witness being adverse being made to precede the third branch
of the section, it has been made to precede the second branch. The better plan

is to consider that the second part of the section is superfluous." And per Wil-

liams, J. in same case: "It is impossible to suppose the legislature could have
really intended to impose any fetter whatever on the right of a party to contra-

dict his own witness by other evidence relative to the issue—a right not only

established by authority, but founded on the plainest good sense."

(/)
" Even if the lord chief justice had been wrong, I should have been, as at

present advised, of opinion that we have no jurisdiction to renew his ruling. la
order, no doubt, to prevent the increase of causes of new trial, the legislature

have, as it appears to me, in terms made the opinion of the judge, on this point,

absolute, and therefore fiual ;" Greenough v. Eccles et al, 5 C. B. N.S. 806, per
Willes, J.



304 THE COMMON LAW PROCEDURE ACT. [S. 214.

present testimony; (m) but before sucb last mentioned proof

can be given, Ibe circumstances of the supposed statement,

(m) A good example, and the one commented upon by the commissioners, is

involved in Wright v. Beckett, 1 Moo. <fe R. 414. It was an action of trespass quare

dmisum frrgit, brought to try the question whether the plaintiff had exclusive

right, to the soil of a piece of land. His counsel adduced four witnesses, whose
evidence established that he and his predecessors had exercised immemorial acts

of ownership over it. He produced a fifth witness to prove the same fact; but

this witness contradicted the previous witnesses. Thereupon the plaintiff's coun-

sel asked him if he had not given a different account of the facts to plaintift^'a

attorney a few days before. The question was objected to, but allowed to be put.

The answer was evasive, whereupon plaintiff's counsel called plaintiff's attorney,

and asked him whether the witness had, upon the occasion referred to, given him
an account different to that given at the trial. This also was objected to, but

allowed to be put. Afterwards a motion for a new trial was made upon the ground
that the question ought not to have been allowed ; but as the court was equally

divided, no rule was granted: see also Rex. v. Oldroi/d, R. & R. C. C. 88; Dunn
V. Aslett, 2 Moo. & R. 122. "Where in an action for damages done to plaintiff's

mare by four "ferocious and mischievous dogs" of defendant, the witness for

plaintiff, called to prove the mischievous nature of the dogs, and defendant's

solicitor proved quite the contrary, the court refused to allow plaintiff to call an

attorney's clerk to show that the witness had made a different statement: Heed v.

King, 30 L. T. Rep. 200. In Faulkner v. Brine et al, 1 F. tfe F. 254, the defendant's

attorney was allowed to be called to show that a witness had given to him a

materially different statement to that which he gave in court. So in Bear v.

Knight, I F. <fe F. 433, the defendant was allowed to cantradict his own witness

by sliowing a statement made by him contrary to his sworn testimony in the box.

But it is not necessary that the two statements should be absolutely at variance.

It is enough if in the opinion of the judge the evidence offered has a tendency to

contradict: Jacksaon etux v. llioinason, 1 B <& S. '74.5. A series of letters may be

used for the purpose, though one only is inconsistent: Ih.; see further C'resswell

et al V. Jackmn et al, 4 F. & F. 1 ; Coles v. Coles et al, L. R. 1 P. <k D. 70; see also

Ryberg v. Ryherg et al, 32 L. J. Pr. & Mat. 112; in which the court and counsel

engaged appear to have inadvertently ignored the existence of this section. The
right to contradict witnesses under this section applies only to witnesses produced

by a party, who, upon their examination-in-chief, prove adverse to the party pro-

ducing thera. When produced by the opposite party, the right to contradict them
npon cross-examination exists independently of this section : see notes to section

21.5. The section, in effect, lays down three rules as to the power of a pai-ty

to discredit his own witness

:

1. He shall not be allowed to impeach his credit by general evidence of his bad
character.

2. He may contradict him by other evidence relevant to the issue.

3. He may prove that he has made at other times a statement inconsistent with

his present testimony.
" Tlie law relating to the first two of these rules was settled before the passing

of the act, while as to the third the authorities were conflicting—that is to say,

the law was clear that you could not discredit your own witness by general evi-

dence of bad character, but you might nevertheless contradict him by other evi-

dence relevant to the issue. Whether you could discredit him by proving that

he had made inconsistent statements, was to some extent an unsettled point:"

Gh-eenough v. Eccles et al, 5 C. B. N.S. 802, per Williams, J. To contradict a wit-

ness does not necessarily mean to discredit him in the sense in which the latter

word is commonly understood by lawj-ers : see Prescott v. Flinn et al, 9 Bing. 19;

I'ennant v. Hamilton, 1 CI. & Fin. 122. In cross-examining a witness for the pnr-
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sufficient to designate the particular occasion, must be men-

tioned to the witness, and he must be asked whether or not

he did make such statement. (7?) 19 Vic. c. 43, s. 159.

215. (o) If a witness, upon cross-examination as to a for- Proof of con-

mer statement made by him relative to the subject matter of stauinoiTs

the cause, (^9) and inconsistent with his present testimony, (q) witnUs.'^*^

does not distinctly admit that he did make such statement,

pose of testing his credit great caution is required. If the question put to liim be
relevant, liis answer may be contradicted by independent evidence ; but if irrele-

vant there can be, as a general rule, no contradiction, and his answer is conclu-

Bive: see section 215. To admit evidence contradictory of irrelevant statements
would lead to ine-xtricable confusion by raising in a suit an endless series of col-

lateral issues: AUorncy-General y. Hitchcock, 1 Ex. 91. Again, an adverse witness
has no right, on cross-examination, to make voluntary statements against the party
examining him which he could not give in tlie examination-in-chief ISuch state-

ments, if made, should, upon application of the party prejudiced, be expunged from
the judge's notes, otherwise the examining party will be bound by them as his own
evidence, and his opponent entitled to re-examine the witness upon such new or
collateral matter: Blewctiy. Trcc/onning, 3 A. <i: E. 554.

• (n) As time, place, <fec. and other circumstances calculated to refresh the memory
of the witness in such a manner as to prepare him for the consequences of mis-

statement. The object of laying a foundation for the admission of contradictory
evidence is more particularly to enable the witness to explain his previous state-

ment. For this purpose, and for this purpose onl^^ it is apprehended tliat the

witness may be asked whether he ever made such previous statement, and at the
same time may be mentioned to him the name of the person to whom or in whose
presence he is supposed to have made it: see Croicley et al v. Pctffc, 1 C. & V. 789.

"It must be in the knowledge and experience of every man that a slight hint or

suggestion of some particular matter connected with a subject, puts the faculties of

the mind in motion, and raises up in the memory a long train of ideas connected
with tliat subject, whicli until that hint or suggestion was given were whully
absent from it. For this reason the proof that at a time past a witness has spoken
on any subject does not lead to a legitimate conclusion that such witness, at the
time of his examination, had that subject present to his memory, and to allow the

proof of his former conversation to be adduced without first interrogating him as

to that conversation and reminding him of it, would in many cases have an unfair

eftect upon him and upon his crctlit, and would deprive him of that reasonable

protection, which it is the duty of the court to afford to ever}- person who appears
as a witness:" The Queen's Case, 2 B. «t B. 300, per Abbott, C. .1.

(0) Taken from Eng. Stat. 17 <fe 18 Vic. cap. 125, 9. 23. Founded upon the
second report of the Common Law Commissioners, section 14. This section sets

at rest doubts caused by a conflict of authorities. It has been applied to criminal
cases: Stat. Dom. 32 i 33 Vic. c. 29, s. 69.

(p) See note J to section 210.

(q) Two things are essential to the admissibility of proof as to a previous state-

ment—first, that it be relevant to the subject matter of tlie cause, and, secondly,
that it be inconsistent with the testimony of the witness at the trial. If a witness
simply testify to a fact, his previous opinion as to the merits of the cause cannot

20
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proof may be given that he did in fact make it; (r) but

before such proof can be given, the circumstances of the

supposed statement, sufficient to designate the particular

occasion, must be mentioned to the witness, and he must
' be asked whether or not he did make such statement, (s)

19 Vic. c. 43, s. 160.

Le held to be relevant for the purposes of this section : see Elton v. Larkins, 5 C.

(t P. 385 ; Daniels v. Conrad, 4 Leigh. Vir. R. 401.

(r) Of course if the witness admit the previous statement, there will be no
necessity to give other evidence of it. If he deny it, evidence to prove it may
be given indejiendently of this section. But if he say he does not recollect, and so

neither distinctly admit nor deny, then under this section the previous statement

may be proved by independent evidence. Before this act the right to do so was
doubtful: see Pain v. Beeston, 1 Moo. <fe R. 20 ; Crowley et al v. Page, V C. <fe P. '789

;

Long V. Hitchcock, 9 C. tSi P. 619. In applying this section to practice it must be
remembered that immediately after asking the witness whether he made any pre-

vious state or representation inconsistent with his present testimony, he should be
asked whether he made the statement in writing or by parol: The Queen's Case,

2 B. & B. 292. If a witness in chief on the part of the plaintiff, being asked whether
he remembers a quarrel taking place between A. and B. answer that he has heard
of a quarrel between them, but does not know the cause of it, and such witness is

not asked upon his cross-examination whether he has or has not made a declara-

tion touching the cause of the quarrel, the counsel for the defendant cannot, in

order to prove such witness's knowledge of the cause of the quarrel, afterwards

fsamine a witness to jDrove that the other witness has made such a declaration to

liim touching the cause of such quarrel : lb. 299. So if he answer that he does not

remember it, and is not asked on his cross-examination whether he has or not made
a declaration respecting such quarrel, the counsel for the defendant cannot, in order
to prove that such witness must remember the quarrel, afterwards examine a wit-

ness to prove that the other witness has made such a declaration: lb. If a wit-

ness in support of a prosecution has been examined in chief, and has not been
asked on cross-examination as to any declaration made by him or acts done by
him to procure persons corruptly to give evidence in support of the prosecution,

it is not competent to the accused to examine witnesses in his defence to prove
such declaration or acts without first calling back such witness in chief to be
examined as to the fact whether he ever made such declaration or did such acts

:

lb. 311. If a witness is-called on the part of the plaintiff or prosecutor, and give
evidence against the defendant or accused, and if after cross-examination the

defendant's or accused's counsel discover that the witness so examined has cor-

rupted or endeavoured to corrupt another person to give false testimony, in such
case the counsel for the defendant or accused is not permitted to give evidence of

such corrupt act of such witness, without calling him back : lb. Where in an
action against a company for work done, plaintiff proved by a witness that the

directors had at a certain meeting employed him to do it, and the witness was
afterwards asked in cross-examination whether the chairman had not told the

plaintiff on that occasion that whatever he did must be at the risk of himself and
others, and that the company could not pay him, which the witness denied, and
defendant having called another witness to contradict him in that respect, it was
lield that plaintiff might give evidence in reply by way rebuttal : Cope v. The
Thames Haven Bock and Railway Co. 12 Jur. 923.

(•5) See note n to previous section.
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AMENDMENTS AT THE TRIAL. (<()

SSG. (b) When upon tlie trial in any Civil Action, (o) mafbT'

(a) Ey an amendment is understood the correction of an error. The court has
nn inherent jurisdiction to allow amendments when in furtherance of justice; but
the exercise of this jurisdiction at connnon law was very uncertain. JUqjeatcd

refusals to exercise it in cases where it might have been beneficially exercised led

to the passing- of a series of statutes, each one of which is more comprehensive
than its predecessor. Power is conferred to amend errors caused by the mis-
prision of olhcers of the court: 14 Ed. III. Stat. 1, cap. 6, which amendments are

allowable either before or after judgment: 4 Hen. VI. cap. 3; 8 Hen. VI. caps.

12-15. So mistakes or misprisions of the j^arties are in certain cases cured after

verdict or confession of judgment by the oiieration of statutes known as the

Statutes of Jeofails: 32 Hen. VIII. cap. 3.»; 18 Eliz. cap. 14; 21 Jac. I. c. 13;
16 & 17 Car. 11. cap. 8 ; 4 tfe 5 Anne, cap. 16, s. 2 ; 5 Geo. I. cap. 13. Until modern
times there does not appear to have been any distinct power to make amendments
at the trial of an action. This was the cause of great mischief, and the mischief

induced specific remedies at the hands of the legislature. The legislature of this

Province, imitating the legislature of England, passed very important statutes

upon the subject of amendments. In 1831, an act was passed authorizing amend-
ments of variances: 1 \\m. IV. cap. 1, s. 1, which was afterwards consolidated as

Con. Stat. U. C. cap. Ill, s. 1, afld was in effect the same as the section here anno-
tated. The Stat. 1 Wm. IV. cap. 1, s. 1, was taken from Eng. Stat. 9 Geo. IV. cap.

15. Afterwards, in 1S36, a second act was passed, which considerably extended
the powers of the court and judge to make amendments: 7 Wm. IV. cap. 3. s. 15.

This was in effect the same as section 217 of the C. L. P. Act. The 7 Wm. IV.
cap. 3, s. 1.5, was taken from Eng. Stat. 3 <fe 4 Wm. IV. cap. 42, s. 23. The powers
of amendment now conferred by the C. L* P. Act are, however, of a much more
extended and remedial character than any of the preceding.

Fii-fit. If plaintiff or his attorney shall omit to insert or indorse on any writ or
copy any of the matters required by the C. L. P. Act to be indorsed, an amend-
ment may be allowed: section 48.

Secondly. It is in the power of the cotirt or a judge at any time before the trial

of any cause uuder certain circumstances to order that any person or persons not
joined as plaintift" or plaintiffs in such cause shall be so joined, or that an}' person
or persons originally joined as plaintiif or plaintiffs shall be struck out from such
cause: sections 63, 04.

Thirdly. In case it shall appear at the trial of any action that there has been a
misjoinder of plaintiffs, or that some person or persons not joined as plaintiff or

plaintiffs ought to have been so joined under the circumstances, such misjoinder

or nonjoinders may be amended as a variance at the trial: sections 6.5, 60.

FourOdij. It is in the power of the court or judge, in case of the joinder of too

many defendants at any time before the trial under certain circumstances, to order
that the names of one or more of such defendants shall be struck out: section 68;
BO also if it appear at the trial that there has been a misjoinder of defendants, such
misjoinder may be amended as a variance at the trial: Jh.

Fifthly. It is in the power of the superior courts of common law and every judge
thereof, and every judge sitting at nisi prius, at all times to amend all defects and
errors, whether tliere be anything in writing to amend by or not: section 222.

Sixthly. All such amendments as may bo neccssarj* for determining in the exist-

ing suit the real question in controversy between the parties, sliall be so made :

section 222.

(6) Taken from our repealed statute 1 Wm. IV. cap. 1, s. 1, which was a tran-

script of the Eng. Stat. 9 Geo. IV. cap. 15.

(c) There is a similar enactment in crimiual cases: Stat. Dom, 32 & 33 Vic.

c. 29, s. 70.
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amended in or Tnforiiiation fur any Misdemeanor, (d) before any Court of
civil Cti'iGS

and in pros- Record lioldina; Plea in Civil Actions, or any Judge sitting
editions for

t,t- • n •
"^

^ ^ •
t, ^ Lt

raisdinican- at Ai!<). Pniis, {e) any variance appears between any matter

discretion of in writing or in print produced in evidence, and the recital

or'jndge or Setting forth thereof upon the record whereon the trial is

theriuP'^'''' pending, (/) such Court or Judge may {g) cause the Record

1

(fZ) It has been said that amendments should be made very sparingly in crimi-

nal cases: Reghin v. Coolie, 7 C. <fe P. 559. In Regina v. Heioins, 9 C. <fe P. 786,

it was said by Coleridge, J. that one objection to readily permitting of an indict-

ment was that by it a presentment on oath of a grand jury was thereby altered:

see further Regina v. Christian, Car. & M. 388; Regina\. Newton, 1 C. tfe K. 409.

(e) Amendments by and before courts of oyer and terminer and general gaol

delivery, courts of general quarter sessions and recorders' courts, corresponding

with those authorized bv this enactment, are authorized by Con. Stat. U. C. cap.

Ill, s. 1.

(/) This section, it will be observed, is not very extended in its oj^eration.

The power is not to amend all variances, but only such as appear .between
" any matter in writing or in print produced in evidence, and the recital or

setting forth thereof upon the record." It will apply more especially to cases

where plaintiff sues upon a written or printed contract, and a variance between
the contract proved and declared upon appears at the trial. So it is appre-

hcyided if the variance arise as between the written or printed matter aud a

plea, or any subsequent or other pleading. If the variance be in an averment
relating to a written instrument, an amendment may be made, although the

instrument be not set oitt : Maaterman et al v. Judson, 8 Bing. 224 ; and a variance

between a written cimtract and the contract stated was allowed, altliough it did

not appear by the record that the contract was in writing: Lamey v. Rlshop,

4 B. (fe Ad. 479. But the sccti(m only applies to cases where matter in print or in

writing is actually produced at the trial': Brooks v. Blanshard, 1 C. <fe M. 779. It was
decided under this act that an averment as to a bill of exchange was amendable
ns to date: Bentzlvg v. Scott, 4 C. & P. 24 ; amount: Sanderson et al v. Piper et al,

7 Dowl. P. C. 632 ; and in the nam^of the party, though not a party to the action:

Paries V. Edge, 1 C. & M. 429; and see Pullen v. Seymour, 5 Dowl. P. C. 164. A
promise to pay by approved bills falling due " before " a certain day was amended
by substituting "by" for "before:"' Lamey v. Bishop, 4 B. <fe Ad. 474. So where a

judgment was averred to be of one court, and when produced appeared to be of

another: Briant v. BJlcke, Moo. & M. 359. A statement in the declaration that

the plaintiff caused to be left with the defendant " a copy of the writ of subprena"
was altered into " a copy of so mnch of the said writ of subpoena as related to the

said defendant:" Masterinan et al v. Judson, 8 Bing. 224. It was said by Alderson,

B. in Hopkins v. Francis, 13 M. & W. 668, that a variance between the pleading

and record on a p^ea of nul tiel record might be amended under this section: but
see Davis v. Dunn, 1 Dowl. NS. 317. Where the proposed amendment would have
totally altered tlie nature of the allegation, as when the declaration stated a judg-

ment of no7i pros, and the evidence shewed a discontinuance, an amendment was
refused: Webb v. Hill et al, 3 C. <fe P. 485. Amendments have been refused in

•cases of gross negligence: see Jelf v. Oriel et al, 4 C. <fe P. 22. But on this

point the cases are not consistent: see Parks v. Edge, 1 C. «fe M. 429; Brown v.

Dean, 2 N. & M. 322.

(9) This confers a discretionary power, as to which see Lord Kenyon's obser

vations in Wilson v. Rastall, 4 T. R. 757. As to reviewing the exercise of the

lU dge's discretion, see section 220 and notes thereto ; see further note w to section

48 of this act.
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to be forthwith amended in sach particular by t^ume uflBeer of

the Court, (A) on payment of t-uch costs (if any) to the other

party as such Court or Judge may think reasonable, (i) and

thereupon the trial shall proceed as if no such variance had

appeared, (j) 1 Wm. IV c. 1, s. 1.

Sl'^. (/••) When upon the trial in any civil action, or in Uiiou such
, „ . . , r 1 terms re-

any inrormation in the ryiture ot a quo warranto or proceed- .spectmg

iua-s on a mandamus, before any Court of Kocord holding mayseem
^^, • , .. T 1 -li- i -v • T> • reasonable.
Flea in civil actions, or any Judge sitting at JNisi I'lius. any

variance appears between the proof and the recital or setting

forth on the record, writ or document, on which the trial is

proceeding, of any contract, name or other matter, (/) iu any

(h) The amendment under tLis section must be made during the trial, i. e.

before verdict: Roberts v. Sndl, 1 M. <fe G. 577; but it seems that the jud^e by
consent may make an amendment not applied for till after the delivery but before
recovery of the verdict: lb.; and the amendment should be then in fact made:
see note v to section 219.

{i) The costs of the amendment under this section are in the discretion of the
judge, and his decision in this respect will certainly not be reviewed by the court

:

Tomlinnon v. Bollard, 12 L. J. Q. B. 2.57; and see Smiih v. Brandram, 2 M. & G.
250; Guest \. Elwes, 5 A. & E. 118.

[j) This of course is the direct effect of the amendment, which has a retro-

spective effect.

{k) Taken from our repealed statute 7 "Wm. IV. cap. 3, s. 15, which was a tran-

script of Eng. Stat. 3 & 4 Wm. IV. cajj. 42, s. 23.

[1) The amendments authorized by the act should be liberally allowed: S/ains-
huri/ V. Mattheics, 4 il. & W. 347, per Parke, B. ; Smith v. Knoicelden, 2 M. <fe G.
601; Evans v. Fri/er, 10 A. <fe E. 609. Not to be refused because of the harshness
of the action: Doe d. Marriott v. Edwards et al, 1 Moo. <t R. 319; see also Doe
d. Loscombe et al v. Clifford, 2 C. <t K. 448; or because there is a demurrer on
the record which may be affected by it: Duckworth v. Harrison, 5 II. *t W. 427;
and see Pater v. Baker, 3 C. B. 843, per Wilde, C. J. The amendment may be on
the very iioint in issue, though previous notice given that the point will be insisted

on: Gai/ler v. Farrani et at, 4 Bing. X. C. 28(j ; and though the party has gone to

trial with the determination of contesting the statement as it originally stood

:

WhiUatl V. Scheer, 8 A. it E. 301. Amendment allowed bv substituting for an
absolute warranty a warranty "except as to one foot:" Hemming v. Furry, 6 C.

<t P. 58U; by substituting a promise to guarantee for a promise to pay: Hanbury
et al V. Ella et al, 1 A. <k. E. fil ; by substituting a count for not accepting goods
for a count for goods sold: Jacob v. Kirk, 2 Moo. &, K. 223; or for a count for

work, labor and materials: Clark et al v. Bulmer tt al. 11 M. ifc W. 243. So
declaration on a promissory note amended as to date, parties and duration : Beckett

et al V. Dutton, 7 M. & W. 157 ; and see Moilliet et at v Powell, 6 C. cfe P. 233. So
special acceptance of a bill substituted for a general acceptance : Hir/i/ins v. Xichoii.

7 Dowl. P. C. 551 ; see also Caunt v. Thompson, 18 L. J. C. P. 125. Amendment
allowed as to statement of consideration in an action for breach of promise of mar-
riage: Harvey v. Johnston, 17 L. J. C. P. 298 ; and of the consideration for a gua-
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particular or particulars, in the judgment of such Court or

rantee : Dimmock et al v. Sturla, ]4 M. & W. '"ZoS ; The Pacific Steam Navigatioii

Co. V. Lewis, 16 M. <fe W. 783. In debt on bond amount of penalty amended : Hill

et al V. Salt, 2 C. <fe il. 420. So in case for a fraudulent misrepresentalioni vari-

ance as to representation amended: Mash v. Denxham, 1 Moo. &. 11. 442. So in

an action against carrier's contract to carry altered to one to forward : Parry v.

Fairhurst et al, 2 C. M. &, R. 190. Amendment allowed in the terms of a demise
in an avov/ry in replevin: Leader v. Smith, 1 U. C. Q. B. 366. So araendmenta

allowed of variances in actions for libel and slander! Smith v. Knoweldeji, 2 M.
<fe G. 561 ; Jenkins v. Phillips, 9 C. <fe P. 766 ; Soulhee v. Denny, 17 L. J. Ex. 151;
Pater v. Baker, 3 C. B. 866 ;

Jackson v. Simpson, 4 U. C. Q. B. 287. So in a plea

of usury as to dates and amount: Wright v. Marralls, 8 U. C. Q. B. 511. So in

the name of a parish : Doe d. Marriott v. FJwards, 6 C. <fc P. 208. The day of a

demise: Doe d. Edivards v. Leach, 3 Scott N. R. 501; Doe d. Simpson v. Hall,

5 M. & G. 795 ; Doe d. Sinclair v. Arnold, H. T. 4 Vic. MS R. & H. I)i(?. '• Amend-
ment," ii. 8. The Christian name of one of the lessors of the plaintiff in eject-

ment: Doe d. Miller et al v. Rogers, 1 C. <fe K. 390; Doe d. Aus/nan v. Munro,

1 U. C. Q. B. 160. So in trespass, the name of the close: Ilowell v. Thomas et al.

7 C. ik P. 342 ; but see Doe v. Roc, Dra. Rep. 170 ; or other description of the close

:

Stanton et al v. Windeat, 1 U. C. Q. B. 30. An avowry under 11 Geo. II. cap. 19,

6. 22, converted into an avowry at common law: Roberts v. Snell, 1 M. & G. 577;

see further Ward v. Pearson, 5 M. dk W. IG; Ivey v. Young, 1 ^loo. it R. 545;
Gladivell v. Slcggall, 5 Bing. N. C. 733 ; Read v. Dunsmore, 9 C. <fe P. 588 ; Nalder
V. Datts, 1 D. (fe L. 700. Names of parties not served struck out of a declaration :

Ziivitz V. Hoover, M. T. 1 Vic. MS. R. (fe H. Dig. "Amendment," ii. 1. Substitu-

tion of "promise and undertaking" for "promises and undertakings:" Church v.

Barnhart, Dra. Rep. 456. So variance between pleadings and record produced:
Laiorence et al v. Ilardy, T. T. 3 tfc 4 Vic. MS. R. & H. Dig. "Amendment," ii. 7.

But where by the introduction or omission of facts, parties, terms, or otherwise, an
entirely different transaction from that stated would be substituted, the amendment
is generally refused : David v. Preece et al, 5 Q. B. 440 ; Boucher v. Murray, 6 Q. B.

362; Doe d. Anderson et al v. Errington, 1 U. C. Q. B. 159; Doe d. Cuvillier et al

V. James, 4 U. C. Q. B. 490. It is an objection to an amendment that it will

introduce an entirely new contract or new breach, and require the pleas to be
remodelled: Brashier y. Jackson, 6 M. <fe W. 549; or occasion a different set of

issues: Callandar v. Dittrich, 4 M. & G. 68. Thus where a demise and breach of

agreement for quiet enjoj-ment w^ere stated, it was held that the judge had no
power to treat the agreement as for a future lease, with a breach in the defect of

title to demise : Bra.<shier v. Jackson, 6 M. & TV. 549. So where several defendants

sued in contract, and no evidence against some, amendment by striking out names
of latter refused : Cooper v. Whitehouse et al, 6 C. <fc P. 545. So where wife of

plaintiff improperly joined : Rischmuller et al v. Uberhaust, 10 U. C. Q.B. 612. But
see now section 65, et seq. of this act. On a plea of nul tiel record in debt on a re-

cognizance of bail, a variance in amount ofjudgment recovered .refused : Davis v.

Dunn. 1 Dowl. N.S. 317; see also Hopkins v. Francis, 13 M. & W. 668. So alter-

ation of names to a contract set up by a plea refused: The Bank of British North
America v. Sherwood, 6 U. C. Q. B. 552. Amendment by adding a count refused :

Hcr)der.wn v. Harper, 1 U. C. Q. B. 528. It has been held that the ju('g> at nisi

prius has no power to supply omissions, as where in trespass for taking " mirrors

and handkerchiefs," there was a justification as to the mirrors but none a^ to the

handkerchiefs: Johny. Currie, 6 C. <feP. 618; and see Doe d. Parsons v. Heather.

8 M. & \Y. ] 58; Bye v. Bower et al. Car. <fe M. 262 ; Doe d Poole et al v. Errington.

1 A. & E. 750 ; Frankum v. The Earl of Falmouth et al, 2 A. (fe E. 452 ; Serjeant et

a! V. Ch'ify. 5 A. (fe E. 354 ; Forman v. Dawes et al. Car. & M. 127 ;
Knight v. Mc-

Douall et al, 12 A. & E. 438; Cooke v. Stratford, 13 M. & W. 879; Winterburn v.

I
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Judge not material to the merits of the case, (^n) and by

which the opposite party cannot be prejudiced in the conduct

of his action, prosecution or defence, (ji) the Court or Judge

may (o) cause the record, writ or document, to be forthwith

amended by some officer of the Court, or otherwise, both in

the. part of the pleadings where the variance occurs, and in

every other part of the pleadings which it may become neces-

sary to amend, (p) on*such terms as to payment of costs to

the other party, or postponing the trial to be had before the

same or another Jury, or both of payment of costs and post-

ponement, as such Court or Judge thinks reasonable; (q) and OrtheComt

in case such variance exists in some particular in the judg- the^recordto

ment of such Court or Judge not material to the merits of draT-n.

the case, but such as that the opposite party may be preju-

diced thereby in the conduct of his action, prosecution or

defence, such Court or Judge may cause the same to be

amended, upon payment of costs to such opposite party, and

the withdrawal of the record or postponement of the trial, as

Brooks et al. 2 C. & K. 16; Warren v. Lugger et al, 18 L. J. Ex. 256. It has been
doubted in the Queen's BencL whether an amendment can be made so as to defeat

a motion in arrest of judgment: Afkinsony. Raleigh et al, 3 Q. B. 79; but decided
in the Common Pleas that it is no objection to an amendment that it may have that

effect: Harvey v. Johnston, 17 L. J. C. P. 298. In Boioers v. Nixon, 2 C. & K. 374,
Maule, J., expressed an opinion that the power of amendment did not apply to a
case in which the party had designedly framed his pleading so as to give rise to

the objection; but see Whitwill v. Scheer, 8 A. <fe E. 301. An amendment which
will render the pleading demurrable will not be allowed : Evans v. Powis, 1 Ex.
601 ; nor will an amendment, the effect of which will be contrary to justice : Corbey
et al V. Cotton et al, 8 U. C. L. J. 50.

{m) The word "merits" means the substantial merits which the parties have
come to try: Smith v. Knowelden, 2 M. &. G. 565; The Pacific Steam Navigation

Co. V. Lewis, 16 M. & W. 783; Duckiuorih v. Harrison, 5 M. (fe W. 429, /^er Alder-
Bon, B.

' (ra) It is always a matter of some difficulty to ascertain whether or not the
opposite party will be prejudiced by the proposed amendment. It is necessaiy
in every application of the kind to look at the circumstances of the particular

case. One test is this—Suppose the party comes with evidence that would enable
him to meet the case as it stands on the record unamended, would the same enable
him to meet it if amended? If so he cannot in general be prejudiced by the
amendment: see Gurfordy. Bayley, 3 M. <fe G. 781 ; Duckivorth v. Harrison, 5 M.
<fe W. 427; Cooke v. Stratford, 13 M. & W. 879; Adams v. Atkinson, 9 Ir. C. L.
R. App. xviii.

(o) See note g to section 216.

{p) See note h to section 216.

{q) See note i to section 216,
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aforesaid, as the Court or Judge may think reasonable. (?•)

7 Wm. IV. c. 3, s. 15.

^fj.gj S18. (s) In case after any amendment as aforesaid the

theTriai t^*'
^^'^^^ ^^ proceeded with, the same shall proceed in the same

proceed as i^anner in all respects, both with regard to the liability of

suchyari- witnesses to be indicted for perjury, and" otherwise, as if no
ance had

_

r j ./ ' '

appeared. guch variance had appeared. (/) 7 V^m. IV. c. 3, s. 15.

^ , . , , @19. («) In case such trial is had at A^isi Frius, the
On trial at ^ '

nisi prius, order for the amendment shall be endorsed on the Record,
order for

amendmeut and returned therewith; (y) and thereupon such papers,

(r) The first part of the section provides for amendments in case the variance
be not material to the merits of the case, and by which the opposite party cannot
be prejudiced. The latter jjart of the section allows amendments, though preju-

dicial to the opposite party, ujjon such terms as may render them as little preju-

dicial as possible. The court will always take care that if one party obtain leave

to amend the other party shall not be prejudiced nor delayed thereby: Alder v.

Chip, 2 Burr. 756, per Lord Mansfield; see also Bradworth v. Forshaw, 10 W. R.
760 ;

White V. 2^he South Eastern Railway Co. lb 564. An amendment is in general
only allowed on payment of costs: s&QWallY. Lyon, 9Bing.411; Metcalfe \. Booth,
7 D. <fe L. 15 ; including, if necessary, the costs of the trial : Biggins v. The Corpo-
ration of the City of Toronto, 9 U. C. L. J. 44 ; Hooker v. Gamble et al, lb. 44. The
court allowing the amendment has a discretionary power to fix the amount of costs

:

see Tomlinson v. Bollard, 4 Q. B. 642 ; and the pourt will not review the exercise of

such discretion : lb. Where the amendment is allowed on payment of costs, such
payment is a condition precedent to the amendment: see Kishworth v. Daives,

16 M. tfe W. 440; Levy v. Drew, 5 D. & L. 807; Thompson et al v. Parish, 5 C. B.
N.S. 685 ; and as a matter of precaution it would be well to have the rule direct
the payment of the costs so that payment of them may be enforced in any event:
Field V. Saivyer, 6 C. B. 71. A party giving an order is in general bound by its

terms: Girad v. Austen, 1 Dowl. N. S. 703 ; King v. Simmonds et al, 7 Q. B. 289.
If the order be not served it may be abandoned by the party obtaining it: Black
V. Sangster, I CM. & R. 521 ; Pugh v. Kerr, 6 M. & W, 17 ; and in one case it

was held that Avhere the order was abandoned after service the opposite party
had no right to costs incurred before the abandonment, on the supposition that
the order would be acted upon by the party who obtained it : Brotvn v. Milling-

ton, 22 L. J. Ex. 138. If the party obtaining the order for amendment delay to

jiay costs and to act on the order, it may be rescinded : 3Iorley v. The Bank of
British North America, 10 U. C. L. J. 128.

(s) Taken from our repealed Statute 7 "Wm. IV. cap. 3, s. 15, which was a

transcript of Eng. Stat. 3 <fe 4 Wm. IV, cap. 42, s. 23.

{t) This is the necessary eff'ect of an amendment which is retrospective in its

operation. The amendments here intended are amendments at the trial. After
amendment the court of Error and Ajipeal can only look at the amended plead-
ings: see Mellish v. Richardson, 1 CI. <fe Fin. 224; Indermaur v. Barnes, 36 L. J.

C. P. 181 ; Tetley et al v. Wanless, L. R. 2 Ex. 279, /;er Willes, J.

{u) Taken from our repealed Statute 7 Wm. IV. cap. 3, s. 15, which is a tran-

script of Eng. Stat. 3 & 4 Wm. IV. cap. 42., s. 23.

(y) The amendment, if allowed at nisi prius, should be in fact made on the
record at nisi prius: Doe d. Ausman v. Munro, 1 U. C. Q. B. 277; and leave will
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rolls and other records of the Court from which .such record Y'
^^'^ ™'

issued, as it may be necessary to amend, shall be amended
^.''J'.

i^'**?^>

accordin";ly, 00 and the order for amendment shall be en- ncnisto
o J

} \ y
_ ... be amended

tered on the roll or other document upon which the trial is accordmgiy.

had. (.r) 7 Wm. IV. c 3, s. 15.

920. (rt) Any party dissatisfied with the decision of the Party dis-

T T nr- • Tt • • 1 • 11 /• 1
satisfied

Judge at J\isi Jr^nus, respecting his allowance ot any such witii the

amendment, (i) may apply to the Court from which the may andy

record issued for a new trial upon that ground; (r) and in ulah"^

case such Court thinks the amendment improper, a new trial

shall be granted accordingly, on such terms as the Court may

think fit, or the Court shall make such other order as to them

may seem meet. ((/) 7 Wm. lY. c 3. s. 15.

not be given at nisi prius to amend the record afterwards : McFarlane v. Brown,
5 L". C. Q. B. 471. But where a judge's order had been obtained to alter the

venire facias to another assize, it is no objection that the trial took place there

without the allegation being in fact made: Hawkins v. Patterson, 15 U. C. Q. B.

158.

(w) i. e. Original pleadings, <tc. on files of court of which the record is a tran-

script.

(x) This contemplates an order for the amendment at the time when granted
and that endorsed "on the roll or other document upon which the trial is had."

(«) Taken from our repealed act 7 W^m. IV. cap. 8, s. 15, which is a transcript

of the Eng. Stat. 3 (fe 4 Wm. IV. cap. 42, s. 23.

(h) The appeal, it will be observed, is given respecting the allowance of the

amendment, and not the refusal of it. Even as to the former the right to appeal

from the exercise of the judge's discretion has been doubted : Parks v. Edge. 1 C.

6 M. 429. But in several cases it has been held that there can be no appeal from

the decision of the judge refusing the amendment : Doe d. Poole et al v. Errivglon,

1 A. cfe E. 750 ; Whitwill v. Scheer, 8 A. cfe E. 309 ; Jenkins v. Phillips, 9 C. it P. 766.

On this point, however, the decisions are not consistent: see Pitllen v. Sc;/mour,

5 Dowl. P. C. 1C4; s. c. entitled Pullen v. Seaven. 2 Gale, 182; and Jlig'jins v.

Nichols, 7 Dowl. P. 0. 551 ; Laivrence v. Tindal, M. T. 5 Vic. MS. R. & II. Dig.

"Amendment," ii. 11; Cranfurdv. Cocks et al, 6 Ex. 287; Brennanv. honard
25 L. J. Ex. 285 ; see also note iv to section 48 of this act.

(c) i. e. Upon the grounds of the improper allowance of the amendment.

(d) It has been held that a judge at nisi prius has no power to allow a plaintiff

to amend his record by filling up the proper daj' of nisi prius after the cause was
called on, and the jury called, tliough not sworn, and the court ordered a venire

de novo : Doe d. Benner v. Burd, 8 U. C. Q. B. 9. So it was held that the judge
had no power to add a new count supporting the cause of action in another way,
but abandoning nothing that had been stated, and a new trial was ordered with-

out costs: Brown et al v. Boulton, 8 U. C. Q. B. 386. So it was held that a judge
at nisi prius has no power to amend a notice of title in ejectment: Morgan et al

V. Cook et al, 18 U. C. Q. B. 599. Nor to strike out the name of the wife of 2">lain-

tifF, who was improperly joined in an action of assumpsit: Rischmuller et uz v.
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Instead of fS^l, (e) In any such case of variance, (/) the Court or

men" the Judge, instead of causing the record to be amended as afore-

direct the^ said, (g) may direct the jury to find the fact or facts accord-

faetsaeeoi^- i^g to the evidence, and thereupon such finding shall be

evfdOTce^ stated on the record; (K) and notwithstanding the finding on

ancJbr"" ^^^ '^^^^^ joined, if the Court in 'which the action is pending
inimateriai, thinks the variance immaterial to the merits of the case, and
Court may '

give judg- the misstatement such as could not have prejudiced the oppo-
ment ac-

.

cording to gife party in the conduct of the action or defence, (t) such
the merits. r J

^ >
Court shall give judgment according to the very right and

justice of the case. (J) 7 Wm. IV. c. 3, s. 16.

Uberhaust, 10 U. C. Q. B. 612. In the latter case a new trial was ordered with-

out costs : lb. But now, under section 222 of this act, a notice of title may be
amended: Chadsei/v. Ransoiii, 17 U. C. C. P. 629.

(e) Taken from our repealed act 1 "Wm. IV. cap. 3, s. 10, which is a transcript

of the Eng. Stat. 3 & 4 Wm. IV. cap. 42, s. 24.

(/) i. e. Under section 216 or 21Y.

(ff) As directed in sections 216 and 217.

(h) This is discretionary with the judge, and it is presumed no appeal would
lie from the exercise of his discretion refusing to do what this section says he
may do : see note b to section 220. The section only applies whei'e the facts have
been found by the jury for the express purpose of obtaining the judgment of the

court under it, and not where they have been found only for the determination of

the issues on the record : Warwick v. Rogers et al, 5 M. & G. 340.

{i) Plaintiff declared that he was possessed of a mill, and by reason thereof was
entitled to the use of a certain stream for the mill, and that the water ought to run

and flow to the mill, and that defendant "wrongfully and injuriously" diverted

the same. The defendant pleaded that plaintiff was not entitled to the water-

course by reason of the possession of the mill, and also that the water ought not to

run and flow to tlie mill. The jury (being directed by the judge to find specially)

found that the defendant had diverted the stream, and prevented it from supply-

ing M^ater necessary for the proper enjoyment of the 23laintift''s premises as they

existed before the mill was erected, but found no right in respect to the mill.

Held that on this finding the variance in the declaration was material, and so the

court refused to give judgment for plaintiff: Frankum v. Earl Falmouth et al, 2 A.

& E. 452. But in a declaration for an escape, with pleas of not guilty and did not

arrest, where at the trial the plaintiff's evidence showed that defendant did not

arrest, but had omitted to do so, the judge refusing to amend left the question of

omission to the jury, who found the omission especially, and assessed the damages
at £30 ; whereupon a verdict was entered for the defendant on both issues and the

special finding indorsed on the record. Held that the variance was immaterial,

and did not prejudice: Guest v. Flwes, 5 A. <fe E. 118 ; see also Knight v. Mc-
Douall et al, 12 A. tii E. 438 ; Chanter v. Lees et al, 4 M. <fe W. 295 ; s. c. in

error, 5 M. & W. 698; Ketchum et al v. Ready, T. T. 3 <ii 4 Vic. MS. R. &, n. Dig.
" Amendment," ii, 6.

{j ) The court has no power to impose terms in giving judgment on a special

finding under this section: Guest v. JElwes, 5 A. & E. 118; Serjeant et alv. Chafy,

lb. 354 ; unless such power be reserved to them by consent of parties :
Cooke

V. Stratford, 13 M. & W. 3/9 ; and see Perry v. Watts, 3 M. & G. 775 ;
The Pacific

Steam Navigation Co. v. Lewis, 16 M. & W. 783. The court in Guest v. Elwes,
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22S. (/O The Courts and every Judge thereof, and any The Courts

Judge sitting at Alsi Prius, or for the trial of causes, (/") must make

may, (m) at all times, (n) amend all defects and errors in Liendments

5 A. it E. 118, see note i to this section, ordered the master to tax plaintiff his

general costs of the cause but to allow to defendant the costs of the issues, and
thfft each party should pay his own costs of the motion to enter judgment accord-

inpj to the very rip^ht and justice of the case. The judg-mcnt of the court under
tliis section may be reviewed in a court of error : Chanter v. Leese et al, 5 M. <t

W. 608. A term in a special case that the court shall be at liberty to amend tlie

pleadings gives no additional power bej'ond tliat possessed by a judge at nisi

prius: Chapmaii et al v. Siitlon, 3 D. <& L. 646.

(Ic) Taken from Eng. Stat. 15 a; 16 Yic. cap. "76, s. 222. Founded upon the first

report of the Common Law Commissioners, section 88.

(l) Qu. Does this extend to the court of error and appeal? See WUkin.<fon v.

Sharlar.d, 11 Ex. 33. In England the powers of amendment were held not to

extend to inferior courts of record: Wickes v. Grove, 2 .Jur. X.S. 212; but this

section is applicable 'to county courts, the only inferior court of record of civil

jurisdiction in this Province. The title of this act is "An act to regulate the pro-

cedure of the superior courts of law, and of the county courts."

(m) May. The enactment so far is permissive, but the discretionary power
conferred is to be exercised in a liberal spirit. Nothing is said about review

;

that is left to the general law: Wilkin v. Eced, 15 C. B. 200, per Maule, J. ; and the

general law does not preclude a party unsuccessful before a judge from making a

substantive application to the court for amendment: lb jcer Jervis, C. J. ; Brennan
V. Howard, 25 L. J. Ex. 289. But if the judge who makes an order under this

section has jurisdiction as to the subject matter of the order, then whether he
makes it rightly or wrongly it is not in general for the court to interfere : Emery
V. WebnUr, 9 Ex. 242, affirmed in 10 Ex. 901 ; Brennan v. Howard, 25 L. J. Ex.

289 ; CawkwcU v. Russell, 26 L. J. Ex. 34.

(n) The power is at all times to amend. The amendment may bejnadeat
any time before, at, or after the trial: see Morgan v. Pike, 25 L. & Eq. 2S1 ; and
although delay may be a ground for refusing an amendment on the eve of a trial,

it is no ground for ultimately refusing it, unless it would involve some preju-

dice to tlie opposite party, as by reason of the absence or death of a wiUiess:

7Vicket V. Jiirman. 25 L. tk Eq. 414. The court has power after a trial upon a .

motion for judgment non obstante veredicto, or for a new trial to amend a defect

in a plcadintc, so as to raise the real question in controversy, though no advantage

was taken of an offer to allow amendments at the trial: Parsons \. Alexander,

5 El. it B. 263. At the trial it appeared that defendant entered a gaming liouse,

and there lost at billiards £65, for which he gave an I.O.U. and subsequently sent

plaintifl" an unstamjjcd cheque. The cheque was not received in evidence. The
judge intimated generally that he would make what amendments were nectssary

;

neither party asking for an amendment, the question was left to the jury whether
the account was stated of money lost at gambling. The jury found for the

defendant. Held that the court in banc had, without consent, power to amend
the plea by making it apj>ly to an account slated concerning tlie consideration

of the cheque, so as to raise on the record the question really tried: Ih. The
power to amend after trial bv the addition of a plea was doubtful: Metzner v.

Bolton, 23 L. T. Kep. 22; Charnley v. Grundy, 14 C. B. 614, ;)er Jervis, C. J.

After tiial a defendant was allowed, upon payment of costs, to amend a plea of

not guilty "bv statute,"' by inserting several additional statutes in the margin:
EdwardK v. Hodges, 15 C. B. 77. In one case after a motion in arrest of judg-

ment and after proceedings in error for a defect *in a declaration, leave was given



316 THE COMMON LAW PROCEDURE ACT. [s. 222.

in any civil g^j^y pvoeeedinc; in civil causes, (o) wliether there is anvthine:
prooeeumgs *' -i ° ' v y j c

to plaintiff to amend npon pajanc^ the costs of the motion in arrest of judgment of

the proceedinp;s in error and of the application to amend : Wilkinson v. Sharland,

11 Ex. 33; see further Marcanskiy. Cairns, 1 MacQ. H. L. C. 212, 766. Particu-

lars were amended after final judgment: Cannan et al v. Reynolds ct al, 5 El. & B.

301. On an issue, a plea of nul tie! record, a variance between the sum recovered,

as stated in the declaration, and that on the record, was on motion for judgment
allowed to be amended according to the record: Hunter v. Umma?iuel, 24. L. J.

C. P. 16. Where there is a manifest defect in the pleadings which has not been
taken advantage of at the trial, but is attempted to be taken advantage of on a

motion for judgment non obstante veredicto, or for a new trial, the court will with-

out hesitation amend the pleadings: Parsons v. Alexander, 3 W. E,. 510; see also

Wilkinson v. Sharland, 1 Jur. N.S. 405. "Where jilaintiff sued on an agreement
by defendant to store with him, plaintiff, all defendant's wheat during the season,

alleging as the consideration that the plaintiff would store it, and would rent

another storehouse, and claiming damages for the expense of such renting, and at

the trial plaintiff's witnesses failed to prove that part relating to the storehouse,

the declaration was amended by striking it out. The plaintiff was then called for

the defence, and proved the agreement as first set out. His counsel did not again

amend, and the jury found for the plaintiff, adding that they believed the store-

house to be in the contract. The court in term allowed the declaration to be
restored to its original form, and refused a new trial: Petrie v. Tannahill, 22 U. C.

Q. B. 608. Where on a motion on arrest of judgment the court below has allowed
an amendment, the court of error will not consider the propriety of the amendment,
but will decide upon the sufficiency of the plea as amended : Indermaur v. Dames,
36 L. J. C. P. 181. Amendment before C. L. P. Act allowed of./?, fa. lands after

Bale under it by sheriff: Fleming v. Wilkinson, T. T. 1 <fe 2 Vic. MS. R. & H. Dig.
" Amendment," i. 1. But refused after arrest as to a ca. sa. which omitted to state

the amount for which judgment had been recovered : Billings et al v. Rapelje et al,

E. T. 4 Vic. MS. E. & "H. Dig. " Amendment," i. 2. So before C. L. P. Act amend-
ment of ca. 5a. by insei-tion of correct Christian name of plaintiff refused : Allison

V. Wagstaff, M. T. 7 Vic. 31S. R. & H. Dig. " Amendment," i. 8. But amendment
of ca. re. as to address, cause of action, and teste allowed : Myers v. Rathburn, Tay.
Rep. 127. Fi. fa. amended so as to have relation to the day of the entry of judg-

ment: Andruss v. Page, Tay. Rep. 348. So amendment by sheriff of return otfi.

fa. allowed : Lemoine v. Raymond, 2 U. C. Q. B. 379. So allowed after assessment
of contingent damages on a demurrer subsequently decided against plaintiff:

Breakenridge v. King, 4 0. S. 297; Maxwell v. Ransom, 1 U. C. Q. B. 281. Since
allowed under like circumstances under C. L. P. Act: Fraser v. Hickman. 12 U. C.

C. P. 213. Defendant allowed to amend after judgment against him on demurrer:
McCraey. Hamilton, M. T. 5 Vic. MS. R. & H. Dig. "Amendment," ii. 10; Ham-
ilton V. Davis et al, 1 U. C. Q. B. 526. But tlie court, in the exercise of its dis-

cretion, will sometimes refuse amendments in such cases : Philips v. Smith, Dra.

Rep. 303 ; Metcalfe v. McKcnzie et al, 2 U. C. Q. B. 404 ; Bacon v. McBean el al,

4 U. C. Q. B. 104 ; McLellan v. Rogers, 12 U. C. Q. B. 651. Amendment of record
allowed after appeal to the king in council : Roivand v. Tyler, 5 O.S. 500. Postea
amended by judge's notes, and judgment by postea after appeal: RochleauY. Bid-

well, 2 0. S. 319. Discontinuance allowed under very j^eculiar circumstances, in

order to prevent the loss of a large sum of money : The Commercial Bank of
Canada v. Cameron et al, 17 U. C. Q. B. 237. After four terms elapsed amend-
ments cannot be made without a terms notice: Doe d. Licky. Ausman, 1 U.C. Q.B.

399. Leave was refused in an action which had slept for years, during which
time defendant had died, and the statute of limitations had barred the claim

:

Pearce v. Preston, 11 W. .R. 35.

(rt) The power of amendment extends to all defects and errors, not merely to

declarations and pleas, and other pleadings, but to any proceeding in civil causes.
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Thi3 will apply to the writs, verdict, postca, judgment, and in short all the various

steps in an action at law: see Gregory v. Coiterell et al, 5 El. tt B. 671; also

Bell V. Fostlethivaite, lb. G95 ; Ilayne v. Robertson, 17 C. B. 548; Kendil el al v.

Merrett, 18 C. B. 173. Leave to amend a writ of capias issued in an action for

seduction was granted after arrest upon the application of plaintiff, and upon pay-

ment of costs, by striking out the words " in an action on promises," and inserting

"in an action on the case:" Legear v. Lacroix, .]fS. Chambers, Feb. 2G, 1&57, per

Ilao-artv J Upon a trial bv record the court amended the declaration by insert-

inAherein the true date: Noble v. Chapman, 14 G. B. 400; and the true amount

of'tlie original judgment: Ilnnler v. Emmanuel, 15 C. B. 290. In an action for

broach of ^contract to employ the plaintiff as an actor for three years at a weekly

salary of £8, the declaration claimed general damages for a wrongful dismissal;

but the plaintiff in his particulars of demand merely claimed £32 for four weeks'

salary. T!\e defendant paid £32 into court, and the plaintiff's attorney, under

the mistaken impression tluit the plaintiff was entitled under that form of declara-

tion to recover for four weeks' salary only, took the money out of court and gave

notice of taxation of costs, which were a'ccordingly taxed and paid. Under the
.

circumstances, the i.laintiff 's attorney having discovered his mistake within a few

days afterwards, obtained a judge's order to set aside the replication and all sub-

sequent proceedings, with leave to the plaintiff, upon refunding ti)e money so paid

and the costs, to amend his declaration and particulars of demand, with liberty to

plead de novo being given to the defendant. Held order correctly made: Emery

V. Websler, 9 Ex. 242. It has been held that a judge at nisi prius may amend a

declaration by altering the form of action, for example, so as to make the declara-

tion in case instead of trespass: May v. Footncr, 5 El. & B. 505. Action on a

contract by plaintiff to deliver to defendant at C. a cargo in March, alleging as a

breach that defendant would not accept or pay for the goods. Tleas, first, non

assumpsit, and second, that plaintiff was not ready and willing to deliver at C. iu

March. It appeared that defendant had by letter requested plaintiff to postpone

the shipment; that the ship arrived in C. on the evening of 31st March, and con-

sequently that the cargo was not ready for delivery till April. The judge on

plaintiff's application amended the declaration by inserting an averment that, at

defendant's request, plaintiff delayed the shipment, and that defendant promised

to accept a delivery of tliat shipment with reasonable speed, and exonerated

plaintiff from delivering in March: Held properly made: Tennyson v. 0' Brim,

5 El. & B. 497. Upon a plea of " not guilty" by statute, where the defence was

upon several statutes, some of which were omitted from the margin, an amend-

ment was allowed by the insertion of them: Edwards v. Ilodges, 15 C. B. 477. It

would seem also that a judge at nisi prius may allow a count to a declaration to be

added : Tat/lor v. Shaic, 1 C. L. R. 1057, per Lord Campbell, C. J. ;
llailes v. Marks,

9 W. R. 808, per Pollock, C. B. But this is a matter of pure discretion and not of

obligation : Ritchie el al v. VanGelder, 9 Ex. 7(i2 ;
Bridyer et al v. Gay, 23 L.T. Kep.

65 ; and the exercise of discretion not the subject of an appeal: Brennan v. Howard,

1 11. & X. 138. An equitable plea was added on the morning of the trial: Morris

v. Mil/er, 2 F. & F. 551. I'hiintiff was allowed to add a count for work and labour

at the trial without terms, and defendant aUowed to pay money into court on it:

Robson V. Turnbull, 1 F. tb F. 305. 8o the addition of a count in trover to an

acticjn for money had and received was aUowed : Cornish v. Abingdon. 1 F. <t F.

5()2. Plea amended by striking out averments not proved and qualifying those

whTeh were proved : llailes v. Marks, 9 W. R. 808. So alteration in representa-

tion in an action for fraudulent representation: Roles v. Davis, 4 H. it N. 484.

Grounds of suspicion on a i)lea of justification to an action for false imprisonment

amended: llailes v. Marks, 7 II. «t' N. 56. Where a jileading is amended, any

formal defects in other parts of the i)leading. rendered necessary by the amend-

ments, will also be amended: Buckland v. Johnson, IS .lur. 775. Declaration

in libel amended by the addition of a written letter: Saunders v. Bale, 1 H. &
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N. 402. Dedaration amended in action on the case by servant against master for

iujui'ies: Farrer v. Cock, 2 F. tfe F. 536. ^Yhere in an action upon an agreement
a plaintiff obtained a verdict, and a rule was afterwards made absolute to enter a
verdict for defendant, the court under special circumstances and on special terms
allowed the rule to be amended by directing a nonsuit to be entered : Sillen v.

IloUoirai/, 14 C. B. N.S. 336. A writ of mandamus was amended hj striking out
the word "company:" Regina v. The Derbyshire, ^-c. Railway (Jo. 3 El. & B. 788.

After plea pleaded that plaintiffs were not a body corporate, the court allowed
plaintiff's to amend by substituting the name of the director of the bank: La
Banca Nazionale Sede di Torino v. Uamburger, 11 W. R. 1074. An amendment
was allowed as to the indorsement upon a phiries writ of summons issued before

C. L. P. Act, by altering the date of the first writ to its true date, so as to save the
statute of limitations : Cornish et al v. llockin, 1 El, <fc B. 602 ; s. c. 22 L. J. Q. B.

142; but see Bricker et al v. Ancell, 23 U. C. Q. B. 481. Notice of writ also

amended: Leigh v. Baker, 3 Jur. N.S. 668. So declaration amended by inserting

true date ofjudgment recovered : Noble v. Chapman, 14 C. B. 400. In an action for

not accepting excuse for non-delivery allowed to be added to declaration : Tennyson
V. C Brien, 5 El. <fe B. 497. So in an action for wrongful dismissal amendment may
be allov/ed by alleging a usage of dismissal on three months' notice : Metzntr v.

Bolton, 23 L. J. Ex. 130. Declaration for eviction amending by altering nature
of eviction : Carpenter v. Parker, 3 C. B. N.S. 206. Amendment allov/ed in eject-

ment by adding names of two trustees who had legal estate : Blake et al v. Done,
7 H. & N. 465. By addition of a count: Cornish v'. Abingdon, 1 F. cfe F. 562

;

Ellston V. Deacon, L. R. 2 C. P. 20; by striking out a count: Berresford et al v.

Geddes, lb. 285 ; but not by striking out all the names of parties to suit and sub-

stituting new names: Robinson v. Bell, 9 U. C. C. P. 21; as to assignment of
breach in declaration : C^-rpenter v. Parker, 3 C. B. N.S. 206 ; as to special cases

Bee Notman et al v. The Anchor Assurance Co. 6 C. B. N.S. 536; The Slersey Dock
and Ilirbour Commissioners v. Jones, 29 L. J. C. P. 239 ; Pennington v. Cardale,

10 W. R. 544. Non-joinder of a partner plaintiff in debt amended : Williams v.

Groves, 1 F. tt F. 341. Amendment by allowing representative of a dead man,
who never was a party to tlie proceedings, refused: Clay v. Oxford, L. R. 2
Ex. 54. Amendment by substituting as defendants for local board of health

the name of their clerk refused at trial: Pryor v. The Local Board of Health

of West Ham, 15 L. T. N.S. 250. Joinder in demurrer allowed to be added
to record at nisi prius : Boulion v. Fitzgerald el al, 1 U. C. Q. B. 476. Irregu-

larity in award oi venire amended: Whitelaw v. Davidson, 6 U. C. Q. B. 534. So
mistake in demurring to right j^lea allowed even after verdict: Perry v. Grovtr,

5 U. C. Q. B. 468. Amendment of verdicts: Moore v. Boyd et al, 15 U. C. C. P.

513; FeizeY. Thompson, 1 Taunt. 121; Callagher y. Strobridge et al, Dra. Rep.
107; Regina v. Fall et al, 1 Q. B. 636. Even after motion in arrest of judgment:
Gouldrich v. McDougall, 2 O.S. 212; Beasly v. Darlinj et iix, lb. 214; Chadwick
V. McPherson, 2 U. C. Q. B. 379; Baldwin qui tarn v. Henderson, 4 U. C. Q. B. 361

;

City Bank v. Eccles, 5 U. C. Q. B. 633 ; Ponton v. Moodie, 7 U. C. Q. B. 301 ;
Aloort

V. Boyd et al, 15 U. C. C. P. 513. Judgment rule amended as to amount of dam-
ages: Averill v. Poivell, M. T. 2 Vic. MS. R. & H. Dig. "Amendment," iii. 11.

So by the addition of amount of costs: Wright v. Landell, Tay. Rep. 304. So
name of intestate in judgment against administrator: Willard v. Woolcot, Dra.
Rep. 211. So amendment allowed as to different proceedings in consequence of

mistake as to cause of action : Edison v. Hogadone, M. T. 3 Vic. MS. R. & H. Dig.
" Amendment," iii. 14. Addition of a count allowed : Ellston v. Deacon, L. R. 2 C. P.

20. When a plea is in accordance with the construction put on a statute by thejudge
at nibi prius, and leave is given to move tlie court, it is not necessary to amend
the plea by adding the exact words of the statute: Tulley v. Corrie, 16 L. T.

N.S. 790.

Amendment refused where the allowance of it would be to assist the plaintiff

in committing a fraud on a foreign government: Brennan v. Howard, 1 H. & N.
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in writing to amend by or not, {}") ^^^ whether the defect or as may he

error be that of the party applying to amend or not, (q) and fuii'^justL."

all such amendments may be made with or without costs, (/•)

138. In an action against a person for giving a false character, the words in the

declaration were " dismissed from the employment of the defendant, ttc, on
account of the dishonesty, tfec," an amendment " while in the employment of the

defendant, (fee, guiltj' of dishonesty" was refused: yi'ilkin v. Reed, 15 C. B. 192.

In an action for obstruction of a watercourse, where the right was traversed, an
amendment so as to narrow the right, was refused: Cuxukwell v. Russell, 2G L. J.

Ex. 34. Refused so as to enable plaintiff, who had failed in the cause of action

stated, to recover on a different one: Bradworlh v. Forshaw, 10 W. 11. 700; see

also Univi I V. Adams, 1 F. <fe F. 312 ; Robson v. Doyle, 18 Jur. 652. Refusal to

allow the question of highway to be pleaded by way of amendment in an action

of trespass: Adams v. Sinit/t, 1 F. & F. 311. Tliough the court may amend after

judgment in a special case by inserting an omitted fact, they will not do so if

fact disputed : I'ennin^tou v. Cardale, 10 W. R. 544 ; and the court will not allow

a special case to be amended by stating a point which tiie parties had not raised

for consideration: Hills v. Hunt, 15 C. B. 1. ^'or to amend the proceedings by
the addition of the defendant's wife where he alone is sued fur the debt: Gerrard
V. Guebclci, 13 C. B. N.S. 832 ; see also Bolinybroke et ux v. A'crr, L. R. 1 Ex. 222.

Nor in an action against an infant to amend an appearance by an attorney after

procedings in error so as to substitute an appearance by guardian: Carr v.

Cooper, I B. & S. 230. Refused as to particulars of plaintifl's claim where the

action had slept for yeai's: Fearce v. Freston, 11 W. R. 35. "Where two of .the

plaintiffs contracted under seal to do certain work which was done by them, but
not according to the agreement, and tliree sued for the doing of it, and plaintiff.

s

were nonsuited on the production of the contract, the nonsuit was upheld, and an
amendment by striking out the name of the third plaintiff, in order to save the
Statute of Limitations, was refused: Brickcr et at v. Ancell, 23 L'.C. Q.B. 481.

Refusal to allow replication of Statute of Limitations to a plea of set-ofl': Brancker
Y. Croz'ier, 16 L. T. N. S. 891. Refusal to amend a special case by the insertion

of a fact after judgment: Oanthony v. WUtcn, 17 L. T. N. S. 117. So amendment
of rule nisi refused after it was discharged : Kynniard v. Leslie, 12 Jur. N. S. 468.
A judge at nisi prius has no power to strike out a plea to whicli there is a

demurrer: Thomas v. Walters, 22 L. T. Rep. 200. Misjoinder not a "defect or
error" such as contemplated : Robson v. Doyle et al, 3 El. »t B. 396. Application
must be made under ss. 63 to 68.

{p) Formerly judges at nisi prius could only amend the record when there was
eomething in writing or in print to amend hy : see ss. 216, 217, and notes thereto.

This secti(m is an extension of that law.

(q) An amendment may be re-amonded or .".nnulled : Moryan et al v. Fike,

14 C. B. 479 ; Fetrie v. Tannahill, 22 U. C. Q. H. 60S.

(r) Everj^ pleading is to be taken subject to such amendments as the law as it

now stands permits the court or judge to make: Bitckland v. Johnson, 15 C. B.
lG5,per Maule, J. A discretion must be exercised in each case in view of all the
circumstances of the case ; and with reference to terms, the case sliould be disposed
of ujion full consideration of such circumstances. If an order for leave to emend
be abandoned after service, tlie ojiposite party lias in general no right to costs

incurred before the abandonment on the supposition tiiat the order would be
acted upon by the party obtaining it: Brown v. Millinyton, 22 L. J. Ex. 138.

AVhere defendant must have known tliroughout what was the material question
in dispute, notwithstanding some defect in the pleadings, he is not entitled to the
costs of amendment: Buckland v. Johnson, 15 C. B. 145; St. Losky et al v. Green
et al, 9 C. B. N.S. 370; 6. c. 3 L. T. N.S. 297. 'Where judgment was given for the



320 THE COMMON LAW PROCEDURE ACT. [s. 222.

and upon such terras as to the Court or Judge seems fit, (s)

plaintiff on demurrer to defendant's pleas with costs, which costs were to include

the costs of the day for the last assizes, the cause havin;^ been made a remanet, the

court on discovering that tlie defendant had a cross action against the plaintiff at

the same assize, of which they were not aware at the time they gave their former
judgment, and that the causes had by consent of both parties been made remanets,

allowed the amendment to be made on payment of the costs of the demurrer only

:

McKenzie v. Gibson, V U. C. Q. B. 527. Sembh that under any circumstances

this would have been the proper course: lb. Plaintiff' declared against defendant

as a stockholder in a railway, to which defendant pleaded and demurred. The
issues in fact were first tried, and resulted in a verdict for the plaintiff, with leave

to defendant to move to enter a nonsuit, which rule was taken out during the

same term in which the demurrer was set down for argument, and upon the latter

being called on for argument plaintiff asked leave to amend, which was granted

on payment of costs. An amended declaration was afterwards served, and the

defendant's costs were taxed by the master upon the amendment, and the costs

of the issues in fact and rule nisi disallowed. Held that defendant was entitled to

all the costs of the demurrer and application to amend and of the costs in cham-
bers, and of the application for revision: Fraser v. Hickman, 12 U. C. C. P. 2] 3.

Where in an action on two promissory notes there was at the trial a variance

between the defendant's proof and his plea, and amendments though necessary to

the determination of the real question in controversy between the parties were
refused, and plaintiffs in consequence had a verdict, the court, upon the application

of defendants, directed the amendments to be made and ordered a new trial, costs,

including the costs of the rule, to abide the event: Bank of Montreal v. Reynolds
et al, 2-i"U. C. Q. B. 381.

(s) The court always takes care that if one party to an action be allowed to

amend, the other party shall not be prejudiced or delayed thereby: Alder v. CJiip,

2 Burr. 755. In trials at nisi prius an amendment may in many cases make neces-

sary a ^postponement of the trial. One test of the propriety of refusing a post-

ponement is to see wliether the party against whom the amendment is made
could, if the trial were jjostponed, get other evidence: Tennyson v. O'Brien, 5 El.

& B. bQ'd,per Wightman, J. In an action on a contract an amendment of the

declaration was made at nisi prius for the purpose of raising the real question in

controversy between the parties and leave given to defendant to amend his plea

;

but defendant objected to the amendment being made, and requested a postpone-

ment of the trial, which the judge refused ; thereupon defendant refused to alter

his plea and to appear further, whereupon the jury, under the direction of the

judge, assessed the damages. On a motion for a new trial, it was held that no
injustice being suggested to have been sustained by the defendant in consequence
of the refusal to postpone the trial, the discretion of the judge in that respect

ought not to be reversed: lb. 497 ; see further White v. The South Eastern Rail-

way Co. 10 "W. R. 564; Bradicorlh v. Foshaiv, lb. 760; Riley v. Baxendale et al,

6 II. cfe N. 445. The power of tlie court to review the decision of the judge at the

trial in granting or refusing an amendment under this section is very doubtful.

It will be observed that it is not as in case of amendments under the previous

sections conferred in express terms by tlie legislature: see s. 220 and notes tliere-

to. In Emery v. Webster, 1 Jur. N.S. 383, Coleridge, J. said: "The judge had
power to make the order. This court cannot enquire whether he exercised it

riglitly or wrongly." In Holdan et al v. Ballantyne et al, 29 L. J. Q. B. 150, Cock-
burn, C. J., said: " We have no power to review the decision of the judge at the

trial." In Brennan v. Hoivard, 4 \V. R. 610, Pollock, C.B., said :
" I do not think we

have power to review the exercise of a purely discretionary authority." But
even if the court has the power under its common law jurisdiction it will be slow

to exercise it where the granting or refusing of the amendment is a matter of dis-
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and all sucli amendments as may be necessary for the purpose

of determining in the existing suit the real question in con-

troversy between the parties, shall be so made. (/) 19 Vic.

c. 43, s. 291.

cretion : Morgan et al v. Pilco. M C. B. 473 ; Schuster et al v. Wheelwright, 8 C. B.
N. S. 383. In Smith v. Wallhridge, IS U. C. C. P. 184, Adam Wilson, J., said:
" In reviewing the decision of a judge we must be satisfied he was wrong before
we can interfere, for, as has been said, ' gravel}' to doubt is to affirm.' " In
Martyn v. Williams, 1 II. & N. 817, tlie court disallowed an amendment made at

the trial on the ground that the amendment made the pleading reasonabl}- open
to a demurrer.

{t) Between the language used in the commencement and that used in conclu-

sion of this section tliere is a marked distinction. The former part of the section

empowers courts aud judges to amend all defects and errors at any time, and
these the court or judge may order. But the latter part of this section relates to

such amendments " as may be necessary for the purpose of determining in the exist-

ing suit the real question in controversy between the parties." And these latter it is

declared "shall be so made." While the former part of the section is permissive
as to the exercise of powers of amendment, the latter part is clearly imperative:
Taylor v. Shaw, 21 L. T. Rep. 38, per Crompton, J. ; Ritchie et al v. Van Geldtr, 9 Ex.

762 ; Brennan v. Howard, 1 II. & N 141, ^^er Bramwell, B. ; St. Losky et al v. Green
et al, 9 C. B. N.S. ?j75, per Byles, J. ; Cordery\. Calvin, 14 C. B. N.S. 375, per Byles,

J. ; Bank of Montreal v. Reynolds et al, 24 U. C. Q. B. 383, per Draper, C. J. This
distinction, though now firmly established, was at one time doubted: see Hughes
V. Bury, 1 F. tfe F. 374 ; The Times Fire Assurance Co. v. Ilawkc, 28 L. J. Ex. 317

;

McKenzie et al v. Van Sickles et al, 17 U. C. Q.. B. 226. At one time and by some
judges it was supposed that the court or judge should be influenced in allowing or
refusing an amendment by the fact that the action or defence was a hard one, or
contrary to certain ideas of morality which the law had not made obligatory, but
that notion, so far as the latter part of this section is concerned, must now be taken
as exploded : see Doe d. Marriott v. Edwards et al, 1 Moo. & R. 319 ; Wright v. Mar-
rails, 8 U. C. Q. B. 511, before C. L. V. Act; Brennan v. Howard, 1 II. & N. 141,

per Bramwell, B. ; Hughes v. Bury, 1 F. tfe F. 374, jser Crowder, J. ; Bank of Mont-
real V. Reynolds et al, 24 U. C. Q. B. 381, per Draper, C. J. Contra : McKenzie
et al V. Vansicklcs et al, 17 U. C. Q. B. 227, per P^obinson, C. J.; Brennan v.

Howard, 1 H. & Jf. 140, ;jer Pollock, C. B., and Willes, J. All amendments neces-

sary to bring out the real question in controversy between the parties should
be made : St. Losky et al v. Green et al, 9 C. B. N. S. 370. To determine what
is the substantial question between the parties is to determine not a matter of

law but of fact, which matter of fact must be determined by the judge on a
careful consideration of the pleadings and evidence: Wilkin v. Reed, 15 C. B.

205, per Maule, J. But the statute does not contemplate amendments in every
matter which could by possibility be started in the course of the trial. It has
been thought by some of tlie judges that tlie presiding judge is bound to make
an amendment asked for, if by so doing some question might be raised between
the parties; but tins impression is clearly incorrect: lb. 192; Cawktvell v. Rus-
sell, 26 L. J. Ex. 34. It was intended by the C. L. P. Act to limit the powers
of amendment to the introduction of matters which the parties hoped and in-

iended to try in the cause, and not to authorize amendments which might raise

questions which never were contemplated b}^ the parties: Wilkin v. Reed, 16 C.

B. 206, per Maule, J. The declaration in an action for giving a false character
to one P. a clerk, alleged tiiat the defendant fraudulently represented to the
plaintiff that the reason why he dismissed P. from his employment was the

21
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COSTS OF THE DAY. (u)

decrease of his business, and that the defendant recommended the plaintiff to try

P. and knowingly suppressed and concealed from plaintiff the fact that P. had
been dismissed from his employment on account of dishonesty. At the trial it

appeared that P. had been guilty of dishonesty while in the defendant's employ-

ment, but that defendant had not mentioned that fact to plaintiff when he recom-

mended him to try P. It further appeared, however, that P. had not been
dismissed from the defendant's employment on account of his dishonesty, but

really for the reason which defendant had assigned to plaintiff. The judge at

the trial refused to allow the declaration to be amended, by inserting an allega-

tion " that P. whilst in the defendant's employment, was guilty of dishonesty,"

instead of the allegation "that P. had been dismissed from the employment of tlie

defendant on account of dishonesty." Held that the amendment was properly

refused—the matter in controversy between the parties being not whether the

defendant had fraudulently suppressed the fact that P. had been guilty of dis-

honesty, but whether he had given the frue reason for having dismissed him:
Wilkin V. Reed, 15 C. B. 192. So an amendment of a speci.al case for the purpose

of letting in a question neither considered nor presented by the parties for con-

sideration, was refused: Bills v. Hunt, 15 C. B. 1. Again, to hold that a judge
is bound to add a neiv plea whenever it is necessary to let in the defence as it

appears upon the evidence would be to put an end to trial by jury altogether.

No man could ever know what case he was going to meet : Taylor v. Shaw,
21 L. T. Rep. 58; Charnley v. Grundy, 14 C. B. 608 ; Corby el al v. Cotton et al,

3 U. C. L. J. 50. The statute does not render it imperative on the court or a

judge to allow one plea to be substituted for another: Ritchie et al v. Van
Geider, 9 Ex. 762. Where the defendant pleaded never indebted to an action

for money lent, and issue was joined thereon, the court, in the exercise of

discretion, refused to allow the defendant to substitute a plea that the money
was lent for the purpose of j^urchasing shares in a foreign lottery and reselling

them in England: lb. But suppose the judge at nisi prius refuses to make an

amendment where by law he is bound to make one, wliat is the remedy ? If

the court simply grant a new trial they send the parties down to try a question

which is not that in dispute ! There is a better remedy. If the judge at tiie trial

improperly refuse to amend, the party aergrieved by his refusal can go directly to

the court and make a substantive application for an aiuendment, and ask the court

to grant it by virtue of its general jurisdiction : Brennan v. Hoicard, 1 H. & N. 141,

per Bramwell, B. ; and tliis was the course ado2:)ted with success in The Bank of

Montreal v. Reynolds et al, 24 U. C. Q. B. 381. Perhaps also the judge refusing to

amend could be prevailed upon to direct the jury to find the fact or facts accord-

ing to the evidence, and state the finding on the record, so that the court, not-

withstanding the finding on the issues joined, where the alleged variance is

immaterial to the merits of tiie case, and the misstatement such as could not have
prejudiced the opposite party in the conduct of his action or defence would give

judgment according to the very right and justice of the case: see section 221 and
notes tliereto. The latter course would do away witii the necessity either of

amendment or new trial, and so be a considerable saving of costs to the parties

affected thereby.

{u) From a very early period there has been some rule of practice to enable a

defendant to get rid of an action commenced against him, which plaintiff does

not think proper to bring to trial. The provision at common law was trial by
proviso—a mode of procedure so called because of a proviso inserted in the

wni>-e/aczas, as follows: "And have then there the names of the persons and
this writ, provided always that if two writs should thereupon come to you, one of

them onl}^ you return and execute." And this for a long time was the only mode
by which defendant could obtain indemnity for his expenses or have tried an
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52^3, (a) The Act of the Parliament of Great Britain, The British

pas.sed in the fourteenth year of the reisin of King George Geo. ii. c.

the Second, intituled, An Art to prevent inconveniences from be in force

(hlays of causes aft^r issue Joined, (b) so far as the same re-

lates to judgment as in case of a nonsuit, shall not be in force

in Upper Canada, (c) 19 Vic. c. 43, s. 149.

S34. {d) In case a notice of trial or assessment be Ccstsofthe
, 11 11/ /"Ni- 1 '^^y pro-

givea (e) and not duly countermanded, (/) and in case the videdfor.

party who gave the notice of trial or assessment do not bring

the issue to trial or assess the damages, ((/) such party shall

for such default pay the costs of the day to the pfrty to whom
such notice was given. (Ji) 2 Geor IV. c. 1, s. 36; 19 Vic.

c. 43, s. 148.

action which was kept unjustly hanging over him. Trial by proviso is still the
onl}- means of forcing an actual trial of the matter litigated. As to indemnity
for expenses incurred in consequence of plaintiff's neglect to proceed to trial

according to notice, technically called " costs of the day," a more summary pro-
ceeding was enacted by Stat. 14 Geo. II. cap. 17. This statute enabled a defen-
dant in certain cases, npon showing the default of plaintiff to move the court for
"judgment as in case of a nonsuit," the effect of which if allowed was to give
him costs as if plaintiff had been in fact nonsuited. But this proceeding, thou"-h
an improvement upon the common law mode of " trial by proviso," has been itself

found susceptible of beneficial alteration. The enactments followinp- are intended
to sinjplify the mode of procedure in such cases and thus lessen the expense of
obtaining judgment as in case of a nonsuit.

(a) Taken from Eng. Stat. 15 tfe 16 A^ic. cap. 16, s. 100.

(o) Eng. Stat. 14 Geo. II. cap. 17.

(f) The provisions of 14 Geo. II. cap. 17, are repealed as to judgment in case
of a nonsuit without any exception as to pending actions : Doe d. Leiyh v. Holt,

8 Ex. loO, per Alderson, B. ; see also Morgan v. ./o/ie.<f, 8 Ex. VIS. The common
law riglit to take down a cause by proviso is expressly preserved by En"- C L
P. Act 1852, 8. 116.

°

{d) Taken from our old King's Bench Act, cap. 1, s. 36.

(e) See section 201 and notes thereto.

(/) Where there has been a countermand of notice of trial defendant is not
entitled to any costs of the day : Incin v. Meenaghun, 3 Ir. L. R. 2S5.

{g) It is now settled that the costs occasioned by the cause being made a
remanet are costs in the cause, and go to the party who ultiujatel}- succeeds

:

Benlley v. Carver et al, 2 C. B. 817 ; Gibbins el al v. Phillips, 8 B. <fe C. 437.

(A) Costs of the day are in effect the same as those paid on the withdrawal of
a record : Walker \. Lane, 8 Dowl. T. C. .')(»4. The rule for them in Up{)er Canada
was peremptory and absolute in tiie first instance : V/iisliolin v. Siinjison, Dra.
Rep. 2. But in England tiie practice in this respect diflcred in the several courts :

Queen's Bench, Aldcrleij v. Storey, 2 Dowl. N. S. 33.') ; Conuuon Pleas, Rnssell v.

Hill, 6 Jur. 106 ; and Exchequer, Scott v. Marshall, 2 C. & J. 60. However, in
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Rule for Q^S. ( i) The rule for costs of the day ( j) for not pro-
costs of the _

^ ^_
J \.J J I

day on ceedin^r; to trial or assessment pursuant to notice, or not coun-
affidavit. ' ^

all the courts to obtain the rule a motion in court by counsel was necessary. It

might be made at any time while the cause was in existence, that is, before exe-
cution execiiteJ, tlirough several terms after default made by plaintiff: Redit v.

TjucocIc, 2 C. & M. 337 ; and notwithstanding the lapse of four terms without a step
in the cause mjght be made without a term's notice : French v. Burton, 2 C. & J. 634.
The rule may now in this Province be obtained as of course without a motion in

court, and as to the time within which it can be obtained the practice is the same
as before the act : section 223. The rule being absolute in the first instance, the
opposite party is not bound to show cause though a notice of motion be served
upon liim. His course is afterwards to move to discharge the rule: Sleeman et al

v. The Governcrr and Conipany of the Copper Miners of England, 5 D. &, L. 451,
Nonpayment of costs of tlie day is not a sufficient ground for staying proceedina'S
until tlie costs are paid: Bccket et al v. Durand, 6 U. C. L. J. I'J ; see also Shore-
ditcke V. Gdbard et al, S Dowl. P. C. 296. But there may be an extreme case
when' staying proceedings for non-payment of costs of the day would be the
proper course. Defendant may so act as to waive all benefit to the stay, even
ifctherwise entitled to it: Deering v. Palmer, 6 Ir. L. R. 209. As to what con-
stitute costs of the day, see Pegg v. Pegg, 1 Cham. R. 190; s. c. *? IT. C. Q. B. 220.
Costs of a special jury not costs of the day: Whitehead v. JBrown, 2 0. S. 345. As
to when defendant is entitled to costs of the day, see notc^ infra.

(i) Taken from Eng. Stat. 15 <fe 16 Vic. cap. 76, s. 99.

(j) The following is the rule made use of in our court of Queen's Bench.
" Upon reading the affidavit of, (fee, it is ordered that the attorneys of both par-

ties shall attend the master, and he shall examine the matter and tax the defen-

dant's costs, for that the plaintiff hath not proceeded to trial pursuant to his

notice, which costs when taxed shall be paid by the plaintiff if it shall appear to

the master that costs ought to be paid." Such a rule must be issued from the
principal office in Toronto. Deputies have no power to issue it: White et al v.

Shire, 7 U. C. L. J. 206. The rule will not be granted with a stay of proceedings

:

Uar/er v. Cuthill, 3 M. & W. 60 ; Gibbs v. Goles, 7 Dowl. P. C. 325 ; Friden v. Bra)/,

9 Dowl. P. C. 329.

The rule in use, it will he noticed, leaves it discretionary to tax the costs " if

it sliall appear to the master that costs ought to be paid," which seems equiva-

lent to tlie common expression, " costs of the day, if anj'." All objections to the

allow.iuee of such costs should be taken before the master upon taxation, and not
reserved for a subsequent application to the court : Rainforth v. Hamer, 3 C. L.

R. 298.

If the record has not been entered for trial or assessment on the day for which
notice was given defendant, showing this establishes & jxrima facie right to the

costs: 0' Neil v. Barnhart, 5 0. S. 453. There may be a sufficient excuse for not
having proceeded to trial, but it is for plaintiff to show that excuse when moving
to discharge tlie rule: lb. And it has been held although plaintiff offered to

enter the record after the commission day of the assize td which defendant
objected, j'et that the latter was entitled to costs of the day : lb. A proposal to

refer made after the commission day of the assizes is clearly no sufficient excuse
for not having proceeded pursuant to notice : Eaton v. Shuckbtirgh, 2 Dowl. P. C.

624. And where tlie cause was with consent of defendant entered after the com-
mission day, although no notice of trial had been given, defendant was considered
entitled to his costs : *Doe d. Tenbroek v. Cole, H. T. 5 Vic. MS. R. & H. Dig.
" Costs," ii. 5. But where plaintiff having given notice did not enter his record
in time and defendant agreed to go to trial if he were ready, and after having
•detained the plaintiff's witnesses more than a week, at last determined not to go
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termanding in sufScicnt tiiue, may be drawn up on affida-
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to trial, he was refused costs : Crawford v. CobblcdUce, M. T. 5 Wra. IV. MS. Ih.
" Costs," ii. 3. Where a cause not ready in its tarn was put to the foot of the
docket with the consent of defendant and not afterwards tried, costs were refused

:

Bank of Upper Canada v. Covert et al, M. T. 6 Wm. IV. lb. " Costs," ii (3. Costs
were aUowed to a defendant who by agreement with plaintiff accepted short notice
of trial, where the latter did not proceed pursuant to his notice : Harris v. Haw-
kins, 3 O. S. 142. So where plaintiff's attorney sent notice of countermand to his
agent, but it arrived too late for service : Spafford v. Buchanan, 4 0. S. 325.
Where after the jury was sworn in an ejectment case, the defendant objected tiiat

ihejurata was defective, and the judge being of that opinion, and defendant refus-
ing to consent to an amendment, the judge discharged the jury, the defendant was
refused costs of the day: Boe d. Crooks et itx. v. Cmnmings, 2'U. C. Q. B. 3S0. In
this case, though plaintiff failed in proceeding to trial according to notice, it is

obvious that the cause of failure arose from tlie defendant's own objection after
the jury was sworn and his refusal to consent to an amendment. The defendant
did not wish the trial to go on, but strove to frustrate and render abortive the
plaintiff's desire to proceed, and having succeeded in his endeavour, it was riglit

to hold that he should not afterwards be allowed to complain of having been put
to costs on the occasion: Jb. Wherever it appears that plaintiff, though read}'
and willing to trj', has been prevented solely by default of defendant, in all pro-
bability with a view to costs of the day, the court will refuse them : Fope v. Flejn-
ing, 1 L. M. & P. 272 ; see also Skcmau et al v. The Governor and Company of the.

Copper Mines of England, 17 L. J. Q. B. 113. Not only upon the authority of
decided cases but upon principle plaintiff ought not to be asked to pay costs not
occasioned by his own default: Waters \. Weatherby, 3 Dowl. P. C. 328; Brett y.
Stone,^ 1 D. tfe L. 140. Although neither party appear when the cause is called on
for trial and is in consequence struck out of the docket, still if defendant can show
that any costs of the day have been incurred by him he may recover tbem : Allott
V. Bearcroft, 4 D. <fe L. 327 ; White et at v. Shire, 7 U. C. L.J. 206. But the better
opinion is now contrary to the ruling of this case : Morgan v. Ferjiyhongh, 11 Ex.
205 ; Crofts v. McMaster et al, 9 U. C. L. J. 211. It is in fact defendant's fault that
he incurred any costs that were fruitless, because if he had been present at the
trial he might have nonsuited plaintiff, and so ended the proceedings in the action :

Morgan v. Fernyhough, 1 1 Ex. 207, per Pollock, C. B. Costs not allowed where
both parties at fault: Warne v. Hill, 7 C. B. N.S. 726 ; Leech v. Gibson. 10 W. R.
354 ; Smith y. Marshall, 33 L. J. Q. B. 332 ; Greenaway v. Holmes, 2 C. L. R. 745.
Where a plaintiff has reasonable excuse for not jjroceeding to trial and has been
guilty of no default, the defendant is not entitled to the costs of the dav : Pell v,
Linnell et al, L. R. 3 C. P. 441. The cause list is in the discretion of the"'presiding
judge

;
he has entire control of it, and may take the cases as he pleases : Bwm

V. Coutts. 16 L. tfe Eq. 137 ; s. c. 17 Jur. 347 ; and may postpone a trial on the
ground of the absence of a material witness of either party or for any otlier cause
sufficient in his opinion: Turner v. Meryweathcr, 7 C. B. 251. And "if plaintiff in-
stead of applying for a postponement withdraw his record, he is bound to pay
costs of the day : Greenaway v. Holmes, 2 C. L. R. 745 ; see also Sk'mner v.
London, Brighton and South Coast Railway Co. 1 L. M. <fe P. 191. The default of
plaintiff it would appear must be a wilful default: Ogle v. Moffatt, Barnes, 133

;

Eastern Union Railway Co. v. Symonds, 4 Ex. 502 ; Scott v. Crosthwaite, U. C. L.j!
159 ; Adshead v. Upion et al, 22 U. C. Q.B. 429. Where the jury, unable to aaree,
were discharged by the presiding judge from giving a verdict, and plaintiff after-
wards discontinued, it was held that defendant was not entitled to costs of the
day: Wnlly. London and South Western Railway Co. 25 L. J. Ex. 93. Kor would
plaintiff be entitled to these costs thongji he succeed on the subsequent trial.
Wherever by tlie fault or defect of finding by the jury, the parties go to trial a
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vit (k) without motion made in Court. (I) 19 Vic. c 43,-

s. 148.

TOWN AND COUNTRY CAUSES.

Town causes SS6. (?») In the Superior Courts, causes in which the

causes°dLs-'^ venue is laid in the United Counties of York and Peel, or in

inguishe
. ^^^ County of York alone, when no longer united with the

said County of Peel, («) shall be called Town causes, and all

other causes shall be called Country causes, (o) 19 Vic. c.

43, s. 150.

If plaintiff 227. (p) In case issue be joined in any cause, in either

go^to'trhii" of the Superior Courts, (q) and the Plaintiff neglects to bring

such issue on to be tried, (r) at the times following, that is
witliin a cer-

tain time

second time, the party ultimately successful is entitled only to the costs of the

trial in which he succeeds: Brown v. Clarke, 12 M. & W. 25. Failure in proceed-

ing to assessment of damages is, as respects costs of the day, subject to the same
rules as failure to proceed to trial : 77ie Kinp's College v. Maylxe, 2 U. C. Q.B. 94

;

and has been so considered by the legislature : see section 22-1.

{k) There is no particular form of affidavit made necessary. It may be as fol-

lows: " 1. That issue was joined in this cause on, &c. and notice of trial given

thereon for the last assizes holden at, <fec. 2. That the above-named jilaintitf did

not proceed to the trial of the said action, nor countermand such notice in due
time according to the practice of the court." The affidavit need not vecessarili/

show that the costs have been actually incurred by defendant: Poioell v. James,

1 D. (fe L. 415 ; but in general it is incumbent upon the party applying for costs

to show that costs have been incurred: Ray v. Sharp, 4 Dowl. P. C. 354.

{I) The question as to the proper time for the issue of the rule is involved in

much doubt: Adshead y. Upton et al, 22 U. C. Q. B. 429. A rule obtained dur-

ing the assizes is irregular ; for as the judge of assize may allow the record to be
entered at any time during the assizes, there can be no default till the assizes

are over: per McLean, C. J. Such rule may issue in vacation at any time after

the assizes for which the notice was given: per Adam Wilson, J. The rule of

court, R. G. pr. 12(), was not intended to allow a rule for costs of the day to be
obtained sooner than the term following the assizes, or in any subsequent vacation,

per Hagartj', J.

{m) Taken from C. L. P. Act, 1856, section 150.

(n) See statutes 25 Vic. cap. 27, and 29 &, SO Vic. cap. 71, as to the separation

of York and Peel.

(o) The C. L. P. Act, 1856, section 150, introduced into Canada a practice

which had long prevailed in England, of dividing causes into toicn and eounlrg

causes. The object of the section is to prepare the way for the section following,

ill which separate provision as regards judgment for not proceeding to trial or
assessment pursuant to notice is made for each class of cases.

(/') Taken from Eng. Stat. 15 & 16 Vic. cap. 16, s. 101.

(q) Held to be retrospective: Dunn v. Coutts, 17 Jur. 347.

(r) If there be issues in fact and in laAV to different pleadings on the same
record, plaintiff as a general rule is not bound to go to trial on the issues iu
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to say, in Town causes (s) where issue is joined (<) in, or in after issue

the vacation before Hilary, Trinity or Michaelmas Terra, and fendlnt may

the Plaintiff neglects (?t) to bring the issue on to be tried at tTpMutitf

fact until the determination of the issues in law. His default can only be reck-

oned from the latter date : Duberley v. Page et al, 2 T. R. 391 ; Gordon v. Smith,

6 Bing. N.S. 273 ;
Breiuer v. Pierpoint et al. E, T. Ex. 1847, Mor. Di^. 161 ; Ferguson

V. Mahon, 2 Jur. 820 ; Connop el al v. Levy, 6 D. & L. 282 ; Chrisp y. AttweU,

1 L. M. & P. 454. Contra—LeacA v. Dulmage, E. T. 3 Vic. MS. R. & H. Dig.
" Judgment in case of nonsuit," ii. 2. But after judgment on demurrer to certain

pleas, plaintiff is still bound to proceed to trial on the remaining pleas upon which
issues in fact are joined: Paxton et al v. Popham et al, 10 East. 366; Martin \.

Stone, 6 Jur. 372.

(s) As to the distinction between town and country causes see section 226 of

this act.

(t) It is probable that in accordance with the old practice as to judgment in

case of nonsuit defendant will not be entitled to enter a suggestion for judgment
under this section until the issue has been in fact completed: Heath v. Boxall,

7 Dowl. P. C. 19; Richards et uz. v. Middleton. 1 M. & G. 53 ; Brook y. Lloyd,
1 M. &, W. 552 ; Martin v. Martin, 2 Bing. N. C. 240 ; Gilmore v. Mellon, 2 Dowl.
P. C. 632 ; Jackson v. Utting et al, 10 M. & W. 640 ; Pinkus v. Sturch et al, 5 C. B.

474 ; Wilson v. Wentbrooke, E. T. 4 Vic. MS. R. tfe H. Dig. " Judgment in case of
nonsuit," i. 7 ; McLellan et al v. Smith, T. T. 4 tfe 5 Vie. MS. lb ; Gibson v. Wash-
ington, 1 IT. C. Q. B. 410; Elvige v. Boynton. lb. 279; Doe d. Anderson v. Todd et

al, lb. 279; McCague v. Clothier, lb. 517. The time will not begin to run till the
last issue is joined, where there ai-e several issues: Crowther v. Duke, 7 Dowl.
P. C. 409.

(«) The right of defendant to avail himself of this provision is made to
dejjend upon the neglect of plaintiff. Where a plaintiff jiroceeded at law and
in equity, and after issue joined in the action elected to proceed in equity, the
defendant was allowed to give notice under this section to the plaintiff to'bring
the issue on to be tried: Mortimore et al v. Soares, 1 E. & E. 399. If the cause,
though regularly brouirht down for trial by plaintiff, be not tried, owing to no
default of plaintiff, there is no power to enter the suggestion : Mewburn v. Lang-
ley, 3 T. R. 1 ; Heiikin v. Guerss, 12 East. 247; Ham v. Greg, 6 B. & C. 125;
Rendell v. Bnilfy. 2 Dowl. P. C. 113 ; Gilbert v. Kirkland, lb. 158; Ladbroke v.

Williams. 3 D. ife L. 368 ; Lumley v. Dubourg, 14 M. & W. 295 ; Unnsby v. Evans,
7 Dowl. P. C. 198; Sparry. Rayner, lb. 467; Rizziy. Foletti. a C. B. 852; Jackson
V. Carrington, 4 Ex. 41 ; Laws et alv. Bott, 16 M. cfe W. 362; Rogers v. Vandereom,
4 D. & L. 102; Chapman v. He.^op, 12 Q. B. 928; The Bank of Upper Canada v.

Covert et al, M. T. 6 Wm. IV. MS. R. & H. Dig. " Judgment in case of nonsuit,"
i. 2 ; The Bank of Upper Canada v. Bethune et al. M. T. 6 Wm. IV. MS. lb.

; Brad-
bury Y. Flint, M. T. 4 Vic. 3IS. R. & H. Dig. Lb. 4; Penniman v. 'Wince, 4 O.S.
335; Doe d. Biirnside v. Hector, T. T. 4 A 5 Vic. MS. R. & H. Dig. "Judgment
in case of nonsuit," ii. 3; Doe d. Dodge v. Rose, 4 U. C. Q. B. 174; Hodson v.
Stevens, 5 U. C. Q. B. 625 ; Doe d. Anderson v. Todd et al. 1 U. C. Q.B. 279. Indeed
if plaintiff has once brought his case down for trial though made a remanet or
result in a nonsuit or a verdict for plaintiff, which is subsequently set aside by
the court, it is a question whether defendant can avail himself of tiiis section and
so compel plaintiff to try a second time: see King v. Pippett, 1 T. R. 492; Broun
T. Rudil, 1 Dowl. P. C."371; Gilbert v. Kiikland, 2 Dowl. P. C. 163; Ashhy v.
Flaxman, lb.%^1; Hawley \. Shirly, 5 Dowl. P. C. 393; Jones v. Botes. lb. 600;
Laws et al v. Bott, 16 M, & W. 362; Warren v. Smith, 5 O. S. 728; and if not
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to bring is- or before the second Assizes following such term, (i;) or if

&c.
' issue be joined in or in the vacation before Easter Term, then

if the Plaintiff neglects to bring the issue on to be tried at or

before the first Assizes after Easter Term, (w)—and in Coun-

try causes, (.r) where issue is joined in, or in the vacation

before Hilary or Trinity Term, and the Plaintiff neglects to

bring the issue on to be tried at or before the second Assizes

following such Term, or if issue be joined in, or in the vaca-

tion before Easter or Michaelmas Term.—and the Plaintiff

neglects to bring the issue on to be tried at or before the first

Assizes after such terra ; or in case issue be joined in any

cause in any County Courts, if the Plaintiff neglects to bring

the issue on to be tried at the first sittings of the Court after

issue joined, then upon such neglect in any of the Courts

respectively, and whether the Plaintiff has in the meantime

given notice of trial or not, the Defendant may give twenty

days' notice to the Plaintiff (.?/) to bring the issue on to be

tried at the Assizes, or sittings of the County Court next

after the expiration of the notice; (,r) and if the Plaintiff"

then a further question is whether he has any other remedy thnn that of trial by
proviso, as to which see note e, infra.

(v) The court, after a preremptory undertaking to try at a particuhir assize

declined to entertain a motion for judgment until the sittings were concluded,

because possib/t/ the case mio:ht still be entered bj- the sitting judge: Jiur/i v. Cook,

1 L. M. & P. 736 ; see also ^Adshead v. Upton et al, 22 U. C. Q. B. 429.

(w) This part of the section as to the periods fixed within which trials must
take place in town causes, varies from the English enactment, in consequence of

a difference as to the times of holding the assizes in this Province. Trinity Term
is now abolished: Stat. 29 & 30 Vic. cap. 4n, s. 2.

{x) As to country causes this provision is a verbatim copy of the English enact-

ment. As to what are country causes, see section 226.

(i/) The notice intended is a twenty days' notice before the assizes, and not

twenty days' notice before the time for plaintiff to give notice of trial for that

assizes: Judkins v. Atherton, 3 El. & B. 987. The defendants' attorney may give

the twenty day's notice, although it is only for the purpose of obtaining his own
costs: Knicjhtv. Gaunt, 22 L. J. Q. B. 167. It may be noticed that under this

practice plaintiff's position is a better one than that under the old practice.

Before defendant can leyally give the twenty days' notice, there must be such a

default on the part of the plaintilTin point of time as would liave entitled defend-

ant to move for judgment as in case of nonsuit. And after the expiration of that

notice plaintiff may now have still another assize before judgment can be obtained

against him under this section.

(z) Where a defendant has given the twenty days' notice to proceed to trial,

the plaintiff may come to the court, and, on satisfactorily explaining the delay,

obtain an extension of time: Farthing v. Castles 22 L. J. Q. B. 167.

\
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afterwards (a) neglects to give notice cf trial for such Assizes or

Sittings, or to proceed to trial as required by the notice given

by the Defendant, the Defendant may suggest on the recoid

that the Plaintiff has failed to proceed to trial, although duly

required so to do. (which suggestion shall shall not be tra-

versable, but billy be subject to be set aside if untrue,) (6) and

(a) The word "afterwards" as here -used means after the service of the twenty
days' notice. If after that phiintiff do not proceed to trial he is to be in the same
situation as a phiintitf formerly was who did not proceed to trial after givin<i!f a

peremptory undertaking to try: Jadkins v. Alherfon, 3 El. &. B. 987. Tlie record

must be made perfect in the event of death of any of the parties before the entrj-

of the suggestion: LarcUn e( al v. Buckle. 1 L. M. & P. 740 ;
PirJcus v. Sfiinh el al,

5 C. B. 474. Tlie sugofestion may be in this form—And now on, Ac. the defendant

suggests and gives this iionorable court to be informed that the plaintiff has failed

to proceed to trial, although dulj- required so to do. Therefore, etc. It is pre-

sumed that defendant will not be in a position to enter the suggestion in cases

which, if decided before this act, he could not obtain judgment, as in case of non-

suit. For example, where there are several -defendants and issue joined only as

to one: Croiclher ct al v. Dtike et al, 7 Dowl. P. C. 409; Jackson v. Ullinfj el al,

2 Dowl. N. S. 543; see also Spafford v. Buchanan et al, 4 O. S. 326; and this

altliough the defendants against whom issue is incomplete are dead, unless that be
regularly suggested: Pinkus v. Sturch et al, 5 D. <fe L. 515; see also Cherchi ct

ux. v. I'oueU. et al, 6 B. <fe C. 253. But one of several defendants, where all have
pleaded, might obtain judgment as in case of nonsuit: Jones v. Gibson et al,

5 B. (t C. 768 ; Bridgefordy. Wiseman el al, 16 M. i W. 439 ; Rhodes et al v. Thonvis

et al, 2 D. <fe L. 553 ; though one or more have suffered judgment by default

:

Stuart V. Rogers, 4 M. <fe W. 649; Hadrick v. Haslop et al, 16 L. J. Q. B. 442.

(6) A plaintiff moved to set aside a judgment signed imder this section in the

Eng. C. L. P. Act, upon the ground that jilaintiff was prevented from trying the

cause by the wrongful act of defendant, and in support of his application showed
that in compliance with the defendant's notice to bring the issue on to be tried,

he gave notice of trial, and on delivering the record told the associate that he had
kept it back in order that his cause might be the last in the list, as his witnesses

were in the country, and that he gave defendant's attornej' notice that he should

not be able to try until the last day of the sittings, but afterwards received a note

from the mar^hal that it would be taken on that daj', and it was accordingly

taken, although an ai>plication had been made to the presiding judge for a jiost-

ponement. And fpr Coleridge, J.: "Tlie grievance complained of is tliat your
case was improperly taken by the officer of Lord Camiibcll. You aj^plicd to

Lord Campbell to have it taken in a different order, and he refused your apjdica-

tion. Tlie cause list is in the discretion of the presiding judge ; he has the entire

conduct of it, and maj- take the case as he jdeascs. Every case is supposed to

be ready when it is placed in the list. I cannot interfere with Lord Camjjbeirs

discretion." Rule refused: Ihmn v. Coutts, 17 Jur. 347. The truth or untruth

of the suggestion will substantially dejiend upon the nature and circumstances of

plaintiff's default. The presump.tion of neglect may be combated by siiowing a

sufficient excuse. The following have been held not to be sufUcient: the absence

of a material witness: Miifsetl \. Faithful, 11 Jur. 27<) ; inabilitj- to proceed with-

out fresh evidence: I)r<iiuc v. Rimsell ct nx. 10 Jur. 392 ;
Doe d. Ringer v. JJlois.

8 Dowl. P. C. 1 8. The following have been held to be sufficient: the pendencj- of a

negotiation for a settlement only broken off by defendant when too late to proceed
to trial : A'fordx. Fellowes. 9 Dowl. P. C. 326 ; Foshery v. Butler et al. 2 Dowl. N.S.

390 ; see also ]Vatkins v. Giles, 4 Dowl. P. G. 14 ; the pendencj- of a case involving
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the Defendant may sign Judgment for his costs; (r) but the

Court or a Judge (re) may extend the tiaie for proceeding to

trial with or without terms; ('/) and no rule for trial by pro-

tlie same points of law: Il'indcJIs v. Paivxey, 11 Jiir. 849 ; the pendency of a com-

mission to examine witnesses : Waddi/ v. Barnett. 15 L. J. Q.B. 8 ;
Bordier v. Burnett

el fil. S i>. cfe L. 370; delay at the request of defendant: Doe d. Stepping v. Lord,

2 Dowl. P. C. 419; JenkbiK v. Charltij, lb. 197; Doe d. Davidson et cd v. Gleeson,

9 U. C. Q. B. fi07 ; stay of proceedings until the delivery of particulars: Wilkie v.

GipHOH, 7 L. J. C. P. N".S. 65 ; or until security for costs : Gandell v. Motte, Ex. T.T.

1847, MS. Mor. Dig. 1(57 ; a summons by defendant to put off the trial taken out

at so late a period that plaintiff anticipated being put to inconvenience if he pre-

pared for trial: RendeU v. Bailei/, 2 Dowl. P. C. 118
;
proceedings taken against

plaintiff by defendant in chancery: Partridge v. Salter, 5 Dowl. P. C. 68; Dohson

V. Brocklehank, 7 Ex. 316; the threatened insolvency of defendant; Tniscott r.

Zatour, 9 Ex. 420. Upon the latter point reference may be made to Lettice v,

Sawuer, 4 Jur. 74; Holland v. Henderson, 4 M. cfe W. 687; Frodsham v. linst,

4 Dowl. P. ('. 90; Motm v. Williamson, 7 M. & W. 145 ; Smith v. Davis, 9 Dowl.

P. C. 50 ; Fisher v. Lediard, lb. 545 ; Topping v. Brown, lb. 582 ; Featherstons v.

Bourne, 2 Dowl. N.S. 389; Badmanv. Pnc/h, i D. & L. 540; Gavin r. Allan., 21 L.

J. Ex. 80. So in a special jury cause that neither party would pray a tales:

Phillips V. Dance, 9 B. <fe C. 769. Where defendant had applied at Chambers to

put off the trial, and the hearing had been i)ostponed so that the couimissioa

day was close at hand, it was considered that plaintiff was justified in counter-

manding and that there was no neglect on his part: RendeU v. Bailey, 2 Dowl.

P. C. 1 13.

(c) The costs will be chiefly composed of costs of the day, as to which see sec-

tion 225.

(ce) Piclative powers, see note iv to section 48.

(fZ) The plaintiff may apply for the extension of time immediately after the

service of the notice: Farthing y. Castles, 22 L. J. Q. B. 167. The application

should be made within the twenty days: Horner v. Spencer et al, 1 F. <fe F. 412,

per Martin, B. But this is not imperative: Nosotti v. Hudson, L. R. 3 C. P. 293.

The court has no power to extend the time for proceeding to trial indefinitely

upon apjilication of plaintiff under this proviso: Brid'jwater y . Griffiths, 11 Jur.

438. It is apprehended that the practice regulating the extention of time will be

in many respects analogous to the old practice of peremptory undertaking.

Several of the cases decided under the old, will be in point under the new prac-

tice. Whenever before this act plaintiff, bj^ showing a reasonable excuse for not

proceeding to trial might discharge the rule for judgment as in case of nonsuit,

upon entering into the peremptory undertaking, he will, as a general rule, have

good grounds to resist an application under this act. Thus where he was pre-

vented by defendant from proceeding to trial: Ptnniman v. Wince, 4 O. S. 335;

Doe d. Andersons. Todd et at, 1 U. 0. Q.B. 279; where plaintiff's proceedings have

been stayed by an injunction from chancery: Doe d. Burnside v. Hector, T. T. 4 &
5 Vic. MS. R. & H. Dig. " Judgment in case of nonsuit," ii. 3 ; where owing to

some special circumstances plaintiff is acting bona fide on the advice of counsel:

Armstrong v. Benjamin, 1 U. C. Q.B. 414: or where the attorney for plaintiff was
unable to see his client, who resided some distance from him : Richards v. Humer,

fi C. B. 582 ; where owing to the misconduct of a former attorney in the cause,

plaintiff is unprepared to try: Howard v. Crofts. 6 C. B. 620; where defendant

has tampered with plaintiff's witnesses: Bates v. 0'Donahoe, 3 U. C. Q B. 178;

or deceived plaintiff as to the production of evidence which he promised to pro-

duce : Doe d. Rees v. Dick, 6 U. C. Q. B. 621 ; or keeps out of the way a material
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viso shall hereafter be neces,sary. (e) 19 Vic. c. 43, s. 151
;

19 Vic. c. 90, s. 15.

TKANSMISSIOX AND DELIVERY OF NISI PRIUS RECORDS, &c.

298. (/) Every Deputy Clerk of the Crown shall, within Onreceivins

twenty-four hours after notice in writing delivered to him in imty clerks

witness for plaintiff : Appleyard v. Todd, 6 M <fe G. 1019 ; the unexpected want of

a particular witness or document: Jordan v. Martin d nz, 8 Taunt. I(i4
; GrcmhUl

V. Mitchel, 6 Taunt. 150; WUkmson v..]Villats, 6 D. & L. 2S0 ; Montforty. Bond,

2 Dowl. P. C. 403 ; Wyalt v. Nicholh. 9 Dowl. P. C. 327 ; Doc d. I)e Reimer v. Glass,

4 U. C. Q.B. 255; or unexpected difficulties in the way of plaintiffs proceedings :

Drnine v. Ih^sell ei ux, 10 Jur. 392 ; and perhaps plaintiffs sudden but temporary

inability to meet tiie exi)enses necessary to the support of his case.: Jindford y.

Smith, 7 Dowl. P. 0. 20; Joyce v. A'/lis. 6'^M. <fc G. GKl- It is presumed tiiat even

if there be power under this section to grant a second extension of time, that

power will be rarely exercised. Under the old practice a rule for judgment after

a peremptorj' undertaking and default was absolute in the first instance: Benham
V. ahaw, Dra. Rep. 121 ; Maxti.n v. Garrow, M. T. 2 Vic. MS. R. tt 11. Dig. 'Judg-
ment in case of nonsuit," iv. 1 ; and against this rule plaintiff was seldom re-

lieved : Jfaithe>c.9on v. 6'/flss, 1 U. C. Q. B. 516. In one case after default in pro-

ceeding to trial jnirsuant to a peremptory undertaking where defendant obtained

a rule nisi for judgment, which was eidarged to be heard in Chambers, and
plaintiff showed cause, stating that "he had given notice of trial in pursuance of

Ills undertaking, but that in c()nse([ueuce of the absence of two material and
nece.-isary witnesses in the United States, he was unable to i)roceed to trial; that

both said witnesses are now residing in Toronto, and that he will be able to pro-

ceed at the ensuing Toronto assizes, that he made efforts to obtain the presence

of said witnesses, but could not succeed and that if he is compelled to commence
a new action many of the claims for which the action is brought will be barred

by the " Statute of Limitations," the peremptor}- undertaking was extended until

the then next ensuing Toronto assizes : Mailland v. Brown, 3 U. C. L. J. 49,

per Burns, J.

(e) By the Eng. C. L. P. Act, s. IG, it is enacted that "nothing herein con-

tained shall affect the right of a defendant to take down a cause for trial after

default by the ))laintiff to proceed to trial according to the prurlice of the court."

The 42nd rule of II. T. 1853, establishes the practice of the court thereafter to be

that "no trial by proviso shall be allowed in the same term in which the default

of the plaintiff has been made, a?td no rule for a trial In/ prori.to slml/ be nfctx.<<ar)j."

Our statute has no section similar to the 116th section of the Eng. C. L. P. Act,

and the part of the section here annotated makes statutory that which was pro-

vided for by rule 42 of II. T. 1853, and in part by our R. G. pr. 38. Why there

should be this difference between the two acts is not apparent : Sununerville y.

Joy, 5 U. C. L. .1. N.S. 259, per Uwynne, J. The better opinion is that there is

nothing in our statute to deprive a party of his right to bring down a cause by
proviso: see Cnrscallcny. Moodicet nl, 2 Prac. R. 254. If our statute contemplated

abolishing trial by proviso altogether, and making the section here annotated a

substitute for it also, one would suppose that instead of abolishing tho rule for a
trial by proviso they would have abolished the trial bj* proviso itself: Summer-
ville y.Joy, 5 U. C. L. J. N.S. 259, y/cr Gwynne, J.

(/) Taken from our repealed statute 14 «fc 15 Vic. cap. 118, s. 6, as amended
by 20 Vic. cap. 57, s. 3.
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of the Crown
to transmit
Nisi Prius
record to

Toronto,
sealed uii,

&c.

Failure to be
a contempt.

After siu'li

notice, a
party may
move al-

thougii the
recoixl be

his office, for that purpose, (</) aod payment of the necessary

postage, enclose, seal up and transmit by post to the proper

pruicipal office at Toronto, addressed to the Clerk thereof,

any record of Aisi Prius in his custody mentioned in such

notice, together with all exhibits filed at the tri;il, (//) and in

default thereof, (t) he may be adjudged guilty of a contempt

of Court, and be dealt with in the discretion of the Court

accordingly; (J) and if, after such notice, the Nid Friv.-i

record be not in court at the time of moving any rule requir-

ing a reference thereto, the party moving may, on filing an

affidavit of the service of notice, and that the record, on

search, has not been found in the said principal office, (Jc) be

{g) The notice may be in the following form

:

In the Q,. B. ttc.

A. B. Plaintiff,

C. D. Defendant.

To , deputy clerk of the crown in and for the county of, (fee.

Sir—Take notice, that you are required, within twenty-four hours

after receipt of tliis nf)tice, to enclose, seal up and transmit by post to the proper

principal office at Toronto, addressed to the clerk thereof, the record of nisi prius

in this cause now in your custody, together with all exhibits tiled at the trial.

Dated, <fec. E. F. Attorney.

(h) There must not only be the notice in writinjy served on the clerk in his

oflSce, but payment of the necessary jjostage and an affidavit thereof and of search

to entitle the party interested to avail himself of the provisions of this section.

(i) Whenever a deputy clerk of the crown is required to transmit any roll,

record or paper in any cause to the {principal office in Toronto, it is his duty to

enclose and seal up the same in an envelope and to address such envelope to the

clerk of the crown in the proper office, and he may thereupon deliver such sealed

envelope to the attorney who has required the transmission tliereof (taking a

receipt from him), or may send the same by post: E,. G. pr. 148.

(/) Before the court would grant an attachment it is apprehended it would

require to be satisfied, not only of the payment of necessary postage, but of the

personal service of the notice on the deputy clerk.

(7c) The affidavit of service should be intituled in the court and cause, and may
be as follows:

In the Q. B.-<frc.

A. B. Plaintiff,

C. D. Defendant.

I, E. F. of <fec. make oath and say as follows

:

1. That on the day of last I did personally serve deputy

clerk of the crown in and for tlie county of, &c., with a true copy of the notice

in writing hereto annexed, by handing the same to him in his office at, &c.

2. That I did at the same time and place pay to tlie said the sima of

, being the necessary postage in that behalf.
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allowed by the Court to move such rule without the produc- not in

tion of the Record of Nt'si Pn'us. (/) 14 & 15 Vic. c. 118, filling affi<ia-

^_ ,^. __ „ vit of notice.

s. 6; 20 Vic. c. 57, s. 3.

SS9. (m) The said Deputy Clerks of the Crown shall, when and

after the time for the moving for new trials has expired, {n) tCrksXaif

deliver to the Attorney of the party entitled to the Postea, conio"*^

any record in their custody upon getting a receipt for the AUomej^r

same, but they shall not deliver to any party any Exhibit p^^^^"^''-

filed, without a Judg»i's order to that effect, (o) 14: & 15

Vic. c. 118, s. 2.

SS©. (p) Alter verdict or non-suit, the Attorney of the Attorney

party entitled to the Postea in the cause shall prepare the postea'to

same, (q) 14 & 15 Vic. c. 118, s. 4. LmT
'''"

3. Tliat I did on the day of instant search in the principal office

of this lionourable court in Toronto for the said record., and was informed by tlie

clerk of this honourable court then bein;^ in the said office that tlie said record

had not been received by him, ttc. {or that the said record is not to be found in

the said principal office).

It is apprehended that the latter clause of the affidavit might if necessary be
embodied in a separate affidavit to be made by the person making the search in

Toronto.

(/) The courts almost universally decline to hear motions for new trials unless

either the recoid be in court the time of the motion or the party applj-ing is in

a position to file the affidavit or affidavits made necessary by this section. Thus
wliere a deputy clerk of the crown had been in due time instructed by the agents

of the defendant's attorney, though not formally notified under the statute, to for-

ward the nisi prius record to the principal office in Toronto, but had neglected to

do so till the fifth day of term, the court refused a rule tiisi for a new triaCaltliough

the judge who tried the cause entertained a very strong opinion against the jus-

tice of the verdict: Kilchin v. Mclntyre et al, 16 U. C. C. P. 484.

(wj) Taken from section 2 of our repealed act 14 it 15 Vic. cap. 118.

(n) No motion for a new trial or to enter a verdict or nonsuit, motion in arrest

of judgment, or for judgment non obstayite veredicto, shall be allowed after tlie ex-

piration of four days from tlie day of trial, nor in any case after the expiration of

term if the cause be tried in term, or when the cause is tried out of term after the

expiration of the first four days of the ensuing term unless in either case entered

in tlie list of postponed motions by leave of the court : R. G. pr. 40.

(o) The duty of the deputy clerk is twofold: 1. As to the record. 2. As to

exhibits filed. It is made his duty to deliver the record to the attorney of the

part V entitled to the postea upon getting a receipt for the same ; but he is not to

deliver the exhibits to any party without a judge's order to that effect.

{p) Taken from section 4 of our repealed act 14 ct 15 Vic. cap. 118.

{q) Where plaintiff has succeeded on an}- part of his declaration, and the pleas

on which issues are found for the defendant do not go to the whole cause of action,

the plaintifl' is in general entitled to the postea: Slaley v. Long, 3 Bing. N. C. 781

;
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RULES FOR NEW TRIALS, OR TO EXTER A VERDICT OR NONSUIT. (;)

bestlt!'] h', 931. (s) In every rule Nisi for a new trial or to enter a

u"\v triaT'
'' verdict or nonsuit, (<) the grounds upon which such rule has

Smith V. Brown, 5 Dowl. P. C. 73(5. But the plaintiff has no right to the postea

where he is not entitled to any costs: Grout v. Glasier, 1 Dowl. N.S. 58. In some

cases it may happen tliat plaintiff, though entitled to the postea, but not having a

certificate to entitle him to full costs where a certificate is necessary, may refuse

to enter judo-ment, and in such cases the defendant may apply to a judge to order

the delivery of the postea to him, defendant, or to attend with it to allow judg-

ment to be signed, and defendant may thereupon not only sign judgment for him-

self on his own count if entitled to do so on any count of the declaration, but may
sign judgment for plaintiff on the other count or counts: Taylor v. Nesfidd, 4 El.

<fe'^B. 462^; Cross v. Waterhouse, 10 U. C. L. J.YS.

[r) Motions either for a new trial or to enter a verdict or nonsuit, can only be

made in that court in which the suit has been commenced and carried down to

trial. So points, if reserved at the trial, can only be reserved for the same court:

sQ^Vansittarl v. Taylor, 4 El. & B. 910. Where the motion was by mistake made
in the wrono- court, the right court entertained it after the e.xpiration of the time

for moving: Johnson v. Warwick, 17 C. B. 516. But a suggestion of perjury on

the part of the defendant and his witnesses, and discovery of fresh evidence since

the expiration of the time for moving, was held to be no ground for a new trial

after the time fur moving: Gambart v. Moyne, 14 C. B. N.S. 320. Where a plain-

tiff has died intestate since the trial, a new trial cannot be moved on behalf of

his widow or next of kin without letters of administration being first taken out:

Lloyd V. Oijlebi/, 5 C. B. N. S. 667. So where pending a rule for a new trial the

plaintiff died, it was held that no cause could be shown against the rule until

there was a persoiuil representative: Shoman v. Allen, 1 M. AG. 96, note c. A
verdict haviu"- been found for the defendant, the plaintiff obtained a rule nisi for

a new trial, but defendant having died since the trial the rule was drawn up call-

ino- upon " his legal representatives or their attorneys" to shew cause, and was

served upon the latter: Held that cause might be shewn by counsel acting for

the executors named in the will, though there had been no probate :
Thomas v.

Dunn, 1 C. B. 139. But where after verdict for plaintiff, with leave reserved to

enter a nonsuit or verdict for defendant, defendant died before motion made, it was

held that tlie motion, with the assent of the executors, might be made in his name:

Freeman v. Kosher, 13 Q. B. 780 ; see also Wright v. Skinner, 17 U. C. C. P. 317.

(.s) The first part of this section is taken from Eng. Stat. 17 <fe 18 Vic. cap. 125.

s. 33. Founded upon the second report of the Common Law Commissioners, sec.

tion 25.

an

[t) If the verdict be in favor of one of several defendants and against the others,

d the latter ai)ply to set it aside, the rule must call upon the successful defend-

ants as well as the plaintiff to show cause: Belcher v. Mignny el al. 3 D. & L. 70.

The court has no power to grant a new trial to one of several defendants upon his

application only when a verdict has been found in favor of the others unless they

assent or be ma le parties to the rule : Doe d. Dudgeon et al v. Martin et al, 2 D. & L.

678 ; see further liegina v. Gompertz et al, 9 Q. B. 824. Qu. Where a sole defendant

has a verdict upon two issues, each of which goes to the whole cause of action, and

the verdict upon one of these issues is unsatisfactory, will the court, at the instance

of the plaintiff, grant a new trial upon the whole record, and thereby avoid the

verdict on the other issues V Baxter v. Nurse, 6 M. & G. 935. New trials will not be

granted merely on the extreme right of the party applying, but only to advance

the substantial ends of justice: Browny. Street, I'U. C. Q. B. 124 ;
Doe d Graham

V. Edmoiidson, lb. 265 ; see also Nevils v. Willcucks, Tay. Rep. 365 ; Iloneyvian v.
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Leici-1. 23 L. J. Ex. 204 ; and will not be granted when an expensive litigation

would be protracted about a trifling matter: J\tn( v. Tut/lor, 3 U. C. Q. \i. 457.
Where a fact in issue has been already determined by a jury, a new trial will not
be granted u[)on affidavits disclosing additional evidence, unless it be clearly
shown that the opposite part}- has set up a case of fraud or perjury: I'lslrucci v.

Turner. 28 L. T. Kep. 104. A new trial will not be granted on affidavits disclos-

ing only corroboratory evidence: Scott v. Scott, 9 L. T. N.S. 454; F<nvcett v.

Mothcrsdl, 14 U. C. C. P. 104 ;
Rc(;ina v. McIlroT/, 15 U. C. C. P. 116. The court

will not in general interfere on the ground that the verdict is contrary to evidence
or the weight of evidence, even though the court or judge who tried the cause
would have been better satisfied with a different verdict: see Creigliton v. Cham-
bers, 6 U. C. C.P. 282; Broicn v. J/alpua, 7 U. C. C.P. 185; Nolan v. Tipping, lb.

524; Arthur y. Lier, 8 U. C. C. P. 180; Hawkins \. Alder, 18 C. B. t4(); Scott

V. Scoit, 9 L. T. N.S. 454 ;
Kegina v. Chubbs, 14 U. C. C. P. 32 ; Irwin v. Callwelt,

12 Ir. C. L. R. 144. An inconsistency in the verdict of a jury is not nccessanly a
ground for a new trial: Ellyiiti v. EUyatt et al, 11 L. T. Js'.S 44. The party mov-
ing will in general be restricted to objections taken by liini at nisi prius: Rer/ma
V. Fkk, 16 U. C. C. P. 384 ; Hall v. Shannon, E. T. 2 Vie. MS. R. & II. IHg. " New
Trial," xi. 5: Manners v. Boulton, M. T. 7 Vic. MS lb. same title, xi. 7T Doe d.

Morrotiijh et al v. Maybee, 2 U. C. Q.B. 389. But this is not an inflexible rule: see
Ablet) v. Dale. 11 C. B. 378; Fades v. McGregor, 8 U. C. C. P. 26h

; Manners v.

Boulton, 6 S. 663 ; S'ephens v. Allan, 2 U. C. Q. B. 282 ; Doe d Morrough et al

V. Mai/bee, lb. 389 ; Ilorlor v. Carpenter, 27 L. J. C. P. 1 ; Jones v. The Pro-
vincial Insurance Co. 26 L. J. C. P. 272; Kennedy v. Freelh, 23 U. C. Q. B. 92;
Houghton v. Thompson, 25 U. C. Q. B. 557. New trial granted for misdirection,
though amount involved under £1 : Maine v. Davey et al, 4 A. A E. 892. But it is

not every misdirection for which a new trial will be granted. Unless tiie misdirec-
tion inmiediately apply to tlie subject matter and go directly to the point which the
jury has to determine, limiting and directing their verdict in point of fact, it is unim-
portant with reference to the right of the suitor to a new trial : T'te Earl of Xorbury
V. Kitchen, 7 L. T. N.S. 685, ;)e>- Pollock, C. B. An expression of a wrong opinion
by the judge as to a matter of fact is clearly no misdirection : Greenough v.

I'arker. 4 L. T. N. S. 473 ; nor is the erroneous ruling as to a matter collateral

to the issue: Hmman v. Lester, 12 C. B. N.S. 776; nor the observation of a
judge not calculated improperly to sway the jury to give their verdict either one
way or the other: Lloyd w Jones, 7 B. «fe S. 475. But wiien the misdirection
does not come under any of the foregoing exceptions, the court must set aside
the verdict, and has no discretion to refuse to do so: Parker v. Cathcart, 17 Ir.

C. L. R. 778. The improi)er reception of evidence to explain n written contract
is no ground for a new trial unless it lead to misdirection: BruJ)'\. Conybeare,
13 C. B. N.S. 276; Spring v. Cockburn et al, 19 LI. C. C. P. 63. Non-direction is

not a ground for a new trial unless the verdict be contrary to the weight of
evidence: Ford v. Laceg, 3(i L.J. Ex. 351 ; The Gical Western Kailiray Co. of
Canada v. Braid, 8 L. T. N. S. 31. A verdict will not be set aside as perverse
unless the jury, having no discretion, deci led against law and the judge's charge:
Brotvn v. Matpus, 7 U. C. C. P. 185; A>:<ims v. The Great Western Jiailway Co.
10 W. R. 84 ; and it must appear that tiie judge laid down the law correctly, and
that the verdict as it stands is not correct: Todd v. The Liverpool and Lundon
Globe Insurance Co. 18 U. C. C. P. 192. AVhere a plaintiff is disappointed in
procuring testimonj-, he should withdraw his record or take a nonsuit, and a
defendant in a like case should apply for a postponement: The Corporation of
Longui'ud v. Cu.-hman, 24 U. C. C^. B. (102. If instead of doing s<» tiie party go
to trial upon weak evidence, he will rarely be relieved from an adverse verdict:
lb

; see also W'alcolt v. Siolicker et at. 16 l'. C. C. P 555. Where defendant hav-
ing a witness in court, did not call him, relying upon the weakness of his adver-
sary's case and desiring to have the last word with the jury, the court, though
dissatisfied with a verdict adverse to him, refused to set it aside: Hurrcll et al v.
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been granted shall be shortly stated therein
;
(w) but in case

Court may of any omission, the Court may permit the rule to be amended

amend- and servcd again on such terms as are deemed reasonable, (y)
'"'''*'•

19 Vic. c. 43, s. 168.

Simpson et al, 22 U. C. Q. B. 65. To entitle plaintiff to move to set aside a non-

suit and enter a verdict for himself, it must be shown that he obtained leave for

that purpose from the judge at nisi prius: Treacher y. Ilinton, 4 B. & Al. 413.

And instead of entering a verdict for him, the court may in its discretion grant a

new trial : Higgins v. Nichols, 7 Dowl. P. C. 5.51 ; WiUcins v. Bromhead et al, 7 Scott,

N. R. 921 ; Doe d. Wyait v. Slagg, 5 Bing. N. C. 564. So to entitle a party to enter

anonsuit, leave at nisi prius is necessary: Minchin et aly. Clement, 1 B. & Al. 252;

Rickets v. Barman. 4 Dowl. P. C. 678; and no such leave can be reserved except

by consent of parties : Sutor v. McLean, 8 U. C. 0. P. 2(J0. The court will not enter-

tain the application where the verdict is for the defendant: Campbell v. The Cor-

poration of Elma, MS. U. C. C. P. not reported. Where a plaintiff, in deference to

the judge's ruling, accepts a nonsuit, he is not precluded from afterwards moving
against it : Hatton v. Fi.'ih, 8 U. C. Q. B. 177. But if the nonsuit be in deference to

the judge's opinion expressed, not in favour of a nonsuit but of the defendant upon
the evidence, there can be no relief: Wood v. Bowdcn, 23 U.C. Q.B. 4()6 ; Taylor v.

Rose et al, 24 U. G. Q.B. 446. The plaintiff may take a nonsuit at any time before

the pronouncing of the verdict by the jury: Van Allan v. Wigle et al, 7 U. C 0.

P. 459. On a nonsuit on a point of law, counsel, in arguing to set it aside, may
take advantage of every point of law: Powell v. Norris, Rowe Ir. Rep. 617. The
judge has no power to allow a record to be withdrawn after jury sworn on account

of the unexpected absence of a witness. In such a case plaintiff must submit to a

nonsuit: Swift v. Swift, 3 Ir. C. L. R. 218. Where leave is reserved at nisi prius

to move to enter a verdict, if the court should be of opinion that there was evi-

_
dence to go to the jury in support of an issue, reasonable evidence to maintain the

issue is meant, and not evidence which would merely lead to conjecture : Reid v.

Hoskins, 26 L. T. Rep. 149; Avery v. Bowden, lb. 119; s. c. 6 El. & B. 953, 962,

973 ; Wheelton et al v. Uardistg et al, 8 El. &B. 232, 262; Toomeg v. The London,
Brighton and Sonth Coast Railway Co. 3 C. B. N. S. 146; Deverill v. The Grand
Trunk Railway Co. 25 U. C Q. B. 617 ; Wright v. Skinner, 17 U. C. C. P. 317;
Ryder v. Wombivell, 19 L. T. N.S. 491 : Giblin v. 3IcMullen, L. R. 2 P. C. 317.

{u) The grounds must be specifically stated in the rule. The following are

insufficient "on grounds set forth in affidavits filed": Drayson et al v. Andreivs,

10 Ex.472; "on the ground of misdirection:" Montgomery v. Dean, 7 U. C. C. P.

513 ;
" on the grounds of objections taken at the trial, for the misdirection of the

learned judge at the trial, for the rejection of material evidence ;" Strange v.

Dillon, 22 U. C. Q. B. 223 ;
" that the instrument or chattel mortgage produced

at the trial of this cause, and under which the plaintiff claimed, together witli

the several renewals thereof, and the statements, papers and affidavits to the

same respectively attached, and all the proceedings had and taken thereunder,

are informal and irregular, and not according to the consolidated statutes of

Upper Canada:" lb. But it has been held sufHcient to state " that the verdict is

against law and evidence," without stating in what manner it is against evidence:

Cameron v. Milloy, 14 U. C. C. P. 340 ; and sufficient to state that " the judge's

direction to the jury that the plaintiff' was entitled only to nominal damages was
wrong:" Watson v. Lane, 2 Jur. N.S. 119.

(v) Where a rule stated that it was granted "on the grounds set forth in the affi-

davits annexed," the court permitted an amendment by striking out these words,

and inserting " that since the trial of this cause the plaintiffs have discovered new
and material evidence of a partnership between, &c." : Drayson et al v, Andrews,

I
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332- (a) If a new trial be granted on the ground that When costs

• -1 c n -It, II ^" abide

the verdict is against evidence, the costs or the nrst tiiai shall tueeveut.

abide the event, unless the Court otherwise order, (b)

19 Vic. c. 43, s. 168.

10 Ex. 473, note b. It will, however, be prudent to state the grounds full}- in the

first instance. The courts are not inclined to grant fresh rules nixi containing

grounds omitted in the former rules: Robertson v. Barker, 2 Dowl. P. C. 39.

(a) Taken from C. L. P. Act 1S50, s. 1G8, the origin of which was Eng. Stat.

17 <t 18 Vic. cap. 125, s. ii.

(b) This provision, which is prospective only, Jenkins v. Betham et al, 15 C. B.

168, applies where a wrong has been done through the fault of the jury. It doe3

not extend to cases where a new trial is granted on fresh matter disclosed by affi-

davits. In such a case the party who succeeds on the rule should pay the costs of

his affidavits in any event: Abbott v. Bait, 1 Jur. N. S. 93. Where a new trial is

ordered on the ground that the verdict is against the weight of tlie evidence, it is

usually only on payment of costs: Peters v. Wallace, 5 U. C. C. P. 238; Doe d.

Wdks V. Massecar, 5 U. C. Q. B. 455. When on the ground that verdict perverse

without costs: Lot/an v. Ryan, 10 U C. Q. B. 15; Sanderson et al v. The Kingston

Marine Railway Co. 4 U. C. Q.B, 340. When the party who succeeds on the first

trial fails on the second he neither pays nor receives the costs of the first trial

:

Evans v. Robinson, 11 Ex. 40 ; JSccles et al v. Harper, 14 M. & W. 248. Where a new
trial is ordered on a point not raised at the trial, it is usual to make the party apply-

ing pay costs : Abley v. Dale, 1 1 C. B. 392. But in such a case a new trial may be

ordered, costs to abide the event: see Houghton v. Thompson. 25 U. C Q. B. 557;

Wilson V. Baird, 19 U. C. C. P. 101. In an action by a clerk against his emploj'er,

the declaration contained a special count for wrongful dismissal and the common
count for work and labour. The plaintiff on the first trial had a verdict on the

special count. A new trial was ordered, costs to abide the event. On the second

trial defendant obtained a verdict on the special count, but plaintiff obtained a ver-

dict on the common count. Held that the plaintiff was not entitled to the costs of

the first trial: Dawson v. Harris et al, 11 C. B. N. S. 801. " The event" means

the ultimate event of the cause, and therefore if the verdict on the second trial be

set aside and on the third trial the event is the same as on the first trial, the party

succeeding thereon is entitled to the costs of the first trial : Mcule et al v. Goddard,

5 B. ife Al. 766. But the words " event of the trial," used in a special act of Par-

liament, were held not to mean "event" as used in an ordinary action: Hardy y.

Fetherstonhaugh, L. R. 4 Q. B. 725. This section has not altered the rule which in

England precludes the granting of a new trial upon the ground of the verdict being

against evidence, where the damages are under £20: Hawkins v. Alder, 18 C. B.

640. Where the plaintiff's counsel persists in offering evidence against the opinion

of the presiding judge, and in claiming damages from the jury founded on that

evidence, although it was inadmissible and the judge so ruled, if the jury give

such a verdict as to convince the court that the evidence so forced in must have

influenced their minds, as in no other way can the amount of it be reasonably

accounted for, the verdict should be set aside without costs : Shaver v. I'he Great

Westerii Railwnij Co. 6 U. C. C. P. 321. If plaintiff, being discontented with the

damages, obtain a new trial, " costs to abide the event," and recovers no more on

the second trial than on the first, he will have the costs of the first trial onl}',

but the defendant is not entitled to the costs of either : Hudson et al v. Marjori-

banks, 1 Bing. 393; see further Canhani v. Fisk, 2 C. <fc J. 126; Austen v. Gibbs,

8 T. R. 619 ;
Sherlock v. Barnerd, 8 Bing. 21 ;

Howarth v. Samuel, 1 B. <fe Al. 566.

If a plaintift" set aside his verdict for smallness of damages, a new trial may be

ordered, costs to abide the event, i. e. the event of the plaintiff recovering more
22
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S3S. (c') In cases in the County Courts, verdicts or non-

Courts may gQits nmv be set aside and new trials a:ranted, or Judgments
set aside , \ , ,., ,",.., '^.

,

non-suits or be arrested, upon the like grounds and principles as in the

trials. Superior Courts, (c?) but no motion for any such purpose shall

be entertained after the rising of the Court on the second day

of the term ensuing the rendering of the verdict or the non-

suit, (e) 8 Vic. c. 13, s. 43.

ARREST OP JUDGMENT, AND JUDGMENT NON OBSTANTE
VEREDICTO, (f)

than he did by the first verdict: Jones et al v. McDowell. 12 U.C. Q.B. 214 ; Craig

et al V. Corcoran, 24 U. C. Q, B. 406. Interpleader issues appear to come within

the meaning of the provision : James v. Whitbread et al, 2 L. M. & P. 407. In cases

not corning within the scope of it, as a general rule the cdsts of the first trial

will not be allowed to the party who failed upon it, though lie succeed in the

second : R. N. pr. 44. Where plaintiff who had obtained a verdict which was set

aside afterwards discontinued, it was held that defendant was not entitled to any

costs subsequent to the period when issue was joined: Reynolds v. Utckman, 9 L.

T. N.S. 757. Where plaintiff who had obtained a verdict for £80 on a rule to

reduce the verdict to nominal damages, consented, at the suggestion of the court,

to reduce his verdict to £40, he was held entitled to the costs of opposing the

rule: Wilson v. The Laiicashire and Yorkshire Railway Co. 9 C. B. N.b. 647; see

also Delisser v. Towne, 1 Q. B. 333. But where a verdict for defendant was

moved against, and the defendant, at the suggestion of the court, rather than have

a new trial, consented to a nominal verdict for one shilling and the rule was silent

as to costs, plaintiff was held entitled to the costs of the application for a new
trial: Lotve v. Morrice, 5 Prac. R. 36.

(c) Taken from section 43 of the old County Courts Act, 8 Vic. cap. 13, s. 43.

{d) See sections 231, 232, 234.

(e) A county judge arranged with the bar of his county " to transact all term

business in vacation," and acting under such arrangement set aside a verdict and

jado-ment after the term succeeding the sittings in which the verdict was ren-

dered. Held that such an arrangement was illegal, and an appeal from the deci-

sion was allowed with costs: Smith v. Rooiiey, 12 U. C. Q. B. 661.

(/) Either party to a suit with reference to the pleading of his adversary is

entitled to question its sufficiency in point of fact and in point of law. To do the

one is to plead. To do the other demur. A party may now by leave of the

court or a judge plead and demur at the same time : section 109. But demurrer

is not the only remedy given to a party who intends to object to the legal suffi-

ciency of his adversary's pleading. It is a well settled principle in pleading that

upon the whole record there must be disclosed a legal cause of action and ground

of defence. It is in the power of the court after vei-dict upon the application of

either party to review all the pleadings, and according to their legal sufficiency

or insufficiency to arrest, reverse, or sustain the judgment. Often the exercise of

this right of review at the instance of one party wrought a serious injustice upon

his opponent. The effect of it was to suffer with impunity a party to an action,

conscious of a defect in his adversary's case, for the time to pass it by and first

raise the objection when that adversary had succeeded in obtaining judgment in

his favour. Whereas the objection, if taken before trial, might have saved to

both parties the trouble and expense of a trial upon the issues raised. Such a

course of procedure was felt to be a reproach to our system of jurisprudence. As
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2«B'5:. (y) Upon any motion made in arrest of Judjiment Proceedings

,. , 1
' '

, T /i^ ^ ,> 1 on iiiofidus

or lur Jud<ziLient non obstante veredicto (^n) by reason ot the in ai rest of

non-avcruient of some material fact or facts, or of some mate- forjudg-

rial allegation (/r) or other cause, (/) the party whose pleading Tb^sicmte!^'

a remedy the Common Law Commissioners, though recommending the preserva-
tion of the right to arrest judgment and to move for judgment 7i07i obfslaute vere-

dicto, added the qualification that the motion he allowed " only upon terms of
payment of all the costs, including those of trial, incurred since the pleadinc to
which the party takes exception." They further recommended th;it if the niolion
were grounded upon the omission of some material statement of fact provision
should be made for the suggestion and trial of the fact, tliough tlie cause of actiou
had been previously submitted to a jury. Tiiese suggestions have been in effect

adopted by the legislature in the three following sections.

{g) Taken from Eng. Stat. 15 <fe 16 Vic. cap. 76, s. 143. Founded upon the
first report of the Common Law Commissioners, ss. 86, 87. The section la a
most useful one, and will enable the courts to dispose of cases finally upon their
merits: Matdey v. Boycot, 2 El. &, B. 59, per Campbell, C. J.

(/*) No motion in arrest of judgment or for judgment non obnianfe veredicto shall
be allowed after the expiration of four days from the day of trial, nor in any case

• after the expiration of the term, if the cause be tried in term ; or wlii/n the
cause is tried out of term after the expiration of the first four days of the ensuin"-
term, unless in either case entered in a list of postponed motions oy leave of the
court : R. G pr. 40. This was the old rule : Thomas v. Jones, 4 M. <fe W. 28. The
motion cannot be made after the time limited unless by consent : Harrison el at v.

The Great Northern Railivay Co. 11 C. B. 542. Tlie motion may be made after a
judgment by default as well as an ordinary judgment after defence, but cannot be
made after a judgment on demurrer, for any f.ailt that might have been taken
advantage of on the demurrer: Edwards v. Blunt, 1 Str. 425 ; Creswellv. Fackhum,
6 Taunt. 630. Error will lie after judgment has been arrested : Cooke v. Oxlcu
3 T. R. 654, note a.

(A) For examples see Galloway v. Jackson el al, 3 M. & G. 960 ; Ladd v. Tliomaii
et a/, 12 A. <fe E. 117 ; Ireland v. Harris, 14 M. & W. 432 ; De Medina v. Grore et al,

15 L. J. Q. B. 284 ; Davits v. Williams, 10 Q. B. 725. It has been held after verdict
in the case of several counts in a declaration, some bad and some good, that there
cannot be an arrest of judgment but a venire de 7iovo : £inb!iu v. Dartiull, 12 M.
& W. 830; and that in the case of one count containing several causes of action,

Bome good and some bad, the court will neither arrest the judgment nor grant a
venire de 7wvo, inasmuch as it will be intended that tlie damages were given in
respect of the good causes of action only : McGregor v. Graves, 3 Ex. 34 ; KitcJun-
man v. Skeel et al, lb. 49.

{/) The relief may be obtained under this section upon any motion in arrest of
judgment by reason of the non-averment of some material fact or facts, etc., "or
other cause." Qu. Does this mean that in every case of amotion to arrest jud"--

ment, &c., a suggestion of what is necessary to remedy the defect mav be entered?
If so, the act proceeds further than was recommended by the Conmion Law Com-
missioners, who proposed the entry of the suggestion oidy u|)on motions " found-
ed on the non-averment ( f some alleged material fact or "facts, or material allega-
tion." They reconimended that a suggestion of the truth " of the omitted fiict"

should be permitted. But there may be motions in arrest of judgment, ttc, as
well for insufficient allegations or improper allegations, or for legal insulficiency,
as for the omission of necessary allegations of fact. The misjoinder of causes "of

action where general damages have been assessed, as for example an action for
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is alleged or adjudged (m) to be therein defective, may, by

leave of the Court, sugo;est the existence of the omitted fact or

facts or other matter which if true would remedy the alleged

Suggestion defect; («) and such suggestion may be pleaded to by the

partywiwse Opposite party within eight days after notice thereof, (o) or

objected to. such further time as the Court or a Judge may allow, (^j")

work done for a testator and for work done for his executors, may be mentioned
as an instance: Kitchenman v. S/i'eel et al, 3 Ex. 49 ; BigneU v. Harpur, 4 Ex. 773.

Though this section admits of a suggestion of " the omitted facts or other matter,"

it is not easy to perceive what state of facts can be suggested to remedy such a

defect as that last above mentioned. In an action against defendant for throwing
rubbish into a stream so as to be carried down the stream into tiie mill pond of

plaintiff, and by choking it up to obstruct his mill, the defendant pleaded as to

the throwing, a right by prescription to throw into the stream near his mill the

ashes and sweepings necessarily arising there, identifying with these the rubbish
complained of. But the plea did not contain an averment that during the period

of prescription the rubbish had been carried down to the plaintiff's mill in the

manner alleged in the declaration. A verdict having been found for defendant on
this plea, plaintiff moved for judgment non obstante. Held that plaintiff was enti-

tled to judgment; but on affidavit that the fact was proved at the trial, the rule

was suspended to allow defendant to enter a suggestion of the omitted fact : Mur-
gatroyd v. Robinson, 7 El. & B. 391 ; s. c. 3 Jur. N. S. 615. A rule was issued to

arrest judgment on a promissory note which as set out on the declaration did not

appear to be negotiable, and leave given to the plaintiff to amend his declaration

on payment of defendant's costs of the motion to arrest the judgment : Martin v.

Wilber, 9 U. C. C. P. 75.

(wi) Alleged or adjudged, &c. From the use of these words it would appear that

the suggestion may be made either before or after judgment.

(w) Wherever a thing is to be done by leave of the court, the usual and the

wise course has been to require proof by affidavit that there is a fit case for the
interference of the court. A party asking for leave under this section must go
further than merely raising a doubt. He must go so far as to produce an impres-
sion on the mind of the court that the final decision may probably be in his

favour, and this both on the fact and the law : Manley v. Boycot, 2 El. & B. 60,

per Crompton, J. It is not enough to satisfy the court that the application is not

made for delay. Sufficient probable grounds for the entry of the suggestion must
be shown : Ih. 59, per Campbell, C. J. The affidavit must at least show in clear and
unambiguous terms that the fact, the non-averment of which is to be supplied by
the suggestion, exists: Ih. 60, per Coleridge, J. To entitle a party to take. advan-
tage of this enactment he must lay before the court a clear and satisfactory case

:

see Fisher V. Bridges, 2 E. tfe B. 128,. note a, per Campbell, C. J. ; see also Ricketts

V. JSloble, 18 L. .J. Ex. 408 ; Crake v. Rowell, 21 L. J. Q. B. 183 ; Parsons v. Alex-

ander, 24 L. J. Q. B. 277; Murgairoyd v. Robinson, 7 E. k B. 391.

(o) This, unlike the time limited for appearance to an ordinary writ of sum-
mons or to suggestions for reviving judgments is eight, not ten days : see section

2, schedule A, form No. 1 ; sections 134, 141, schedule A, form No. 11. The
difference deserves to be noted, because as to the former though eight days
is the period limited by the Eng. C. L. P. Acts, our act makes it ten. As to the

section here annotated, the period is eis;ht days both in our and the English
d. L.P. Acts.

(jd) Court or Judge. Relative powers : see note w to section 48.
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and the proceedings for trial of any issues joined upon such

pleadings shall be the same as in an ordinary action, (y)

19 Vice. 43, s. 217.

SSai. ()) If the fact or facts suggested be admitted or be ifsngges-

found to be true, (s) the party who suggested them shall be fuundtme.

entitled to such Judgment as he would have been entitled to

if such fact or facts or allegations had been originally stated

in the pleading (t) and proved or admitted on the trial, to-

gether with the costs of and occasioned by the suggestion and

proceedings thereon; (i«) but if such fact or facts be found if untme.

untrue, the opposite'party shall be entitled to his costs ;if and

occasioned by the suggestion and proceedings thereon, in

addition to any other costs to which he may be entitled, (f)

19 Vic. c. 43, s. 218.

CONFESSIONS, FILING THE SAME, AND JUDGMENTS THEREON.

S36. (a) Final judgment upon a coijuovit uctioiiem or as tojudg-
ueut on
ognovits.

Warrant of Attorney to confess judgment given or executed "og"*
""

before the suing out of any process, (U) may, at the option of

{q) i. e. As to plea and all subsequent proceedings to judgment.

(?•) Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 144.

(s) These wordsare of ambiguous import as regards the dnuy of proof. The
affirmative of the issue will generally be upon the party who makes the sug-
gestion.

(<) Such pleading, i. e. his original pleadings, to remedy a defect in which the
suggestion is made.

(«) To be awarded, it is,presumed, in one and the same judgment roll with the
original demand and recovered by one and tlie same execution.

(u) Upon failure of proof of the suggestion, the judgment will be for the party
disproving the suggestion either in arrest of judgment or non obstante vcrtdiclo,
as the case may be. As to the costs see s. .319 and notes thereto.

{n) Taken from C. L.T. Act, 1856, s. 10, and County Court P. Act, 1856, p. 6.

{b) A cnf/novi( is a confession by the defendant, of the plaintiff's cause of action
to be just and true, whereby judgment is entered against him witliout trial.

A W'lrranl of Attornep is an authority given by the debtor to an attorney
named by the creditor, empowering him to confess judgment. An action does not
lie on a warrant of attorney: Sherborn v. Lord Hitndngtoicer, 13 C. B. X.S. 742.

In this province at one time cognovits were much more in general use than
warrants of attorney. And here the practice with respect to cognovits lias always
varied from tiiat of England. In England the cognovit differs from the warrant
of attorney in this, that the action must be commenced by the issue of a writ
before a cognovit can be taken which in the case of a warrant of attorney is unne-
cessary, liere no such difference has ever, in fact, e.visted between these two in-
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strnments. It has been usual to take cognovits before the issue of a writ, and the

courts have sustained the practice: Walton v. Ilayivard. 2 O.S. 473. Tiie object

was to save expense. Though no writ was in fact issued, yet the judgment roll

on a cognovit has always pre-supposed a writ and declaration. The cognovit may
be talcen at any stage of a cause; but if after plea pleaded it is proper that it

should contain an agreement to withdraw the plea. From what has been said, it

will be observed tliat this section is merely declaratory of an existing practice in

this province at tlie time the act was first passed. Perhaps it will be held that

the act goes further than the old practice. As it now expressly enacts that final

jvidgment may be entered on a cognovit given before the suing out of process, it

may be inferred that the judgment roll need not for the future pre-suppose the

issuing of a writ. A judgment entered on a cognovit without common bail held to

be irregular: Goslm v. Tune, 1 U. C. Q. B. 277. It is now enacted by section 54

of this act that " in no case shall it be necessary for the plaintiff to enter an appear-

ance for the defendant." A judgment entered upon a cognovit bj' a deputy clerk

of the crown, no previous proceedings having been had in his county, was held

void : Laverln v. Patternon, 5 U.C. Q.B. 641 ; Commercial Bank et al v. Brondc/eest et

al, lb. 325. Where a cognovit was given by one practising attorney and witnessed

b}' another, who was absent from the province, leave was given to enter judgment
upon proof of the handwriting of the defendant and the witness: deal v. Latham,

1 U. C. Q. B. 412; An;^ v. Robins, Tay. Rep. 299. The court gave leave to enter

judgment against one defendant, the other being dead, and a suggestion to that

effect entered of record : Nichall v. Cartwrigld et al, Tay. Rep. 404. Where
there are several defendants and a cognovit intituled in the cause against all is

executed by some only, judgment cannot be entered against the latter alone:

Roach V. Potash et al, f . T. 2 <fe 3 Vic. MS. R. & H. Dig. "Judgment," 8. Where
a cognovit was given with a stay of execution till a future day, and a riiemoran-

dum was endorsed deferi-ing payment of part of tlie debt for a longer time, and at

the day of judgment was entered for the whole amount, the court restrained the

levy according to the memorandum, with costs: Fisher et al v. Edyar, 5 O.S. 141

;

Alexander v. Hervey, T. T. 7 Wm. IV. MS. R. «fe II. Dig. "Judgment," 9. Where
defendants, as executors in right of their testator, gave a cognovit which might
be held to bind them personally, upon which a judgment against them as indi-

viduals was entered, the court allowed the judgment to be amended, and set aside

an execution issued against defendants in their individual capacities: Gorrie v.

Beard et al, 5 U. C. Q. B. C2(i. No warrant of attorney to confess judgment in any
action or cognovit actionem given by any person has any force unless there be pre-

sent some attorney on behalf of such person expressly named by him, and attend-:

ing at his request to inform him of the nature and effect of such warrant or

cognovit before tlie same is executed, which attorney must subscribe his name as

a witness to the due execution thereof, and thereby declare himself to be attorney

for the person executing the same, and state that he subscribes as such attorney:

R. G. pr. 26. This rule does not probably apply to cases where an attorney is limi-

eelf plaintiff: McLean y. Cwnnnvg. Tay. Rep. 184. Where one of the bail to

a sheriff, whose principal liad left the province, acting under the impression that

his principal would not return, gave a cognovit to the sheriff, proceedings were

stayed upon an affidavit of merits : Roberts v. Haskton, Tay. Rep. 32. Costs in

such a case : see Hashdon v. Brundige, Tay. Rep. 84. Semble, if a cognovit be so

given, with a power to enter judgment and issue execution, but by contempora-

neous verbal agreement it is understood immediate execution should not issue, the

court will in some cases act upon the agreement: Parker et al v. Roberts. 3 U. C.

Q. B. 114. If plaintiffs improperly described, are so described in the subsequent
proceedia^rs, defendant, who signed cognovit without exception, cannot afterwards

take advantage of the error: 76. Leave to enter up judgment upon a cognovit or

warrant of attorney above one and under ten years old, is to be obtained by order

of :i judge made ex jjnrtc, and if ten years old and more upon a summons to show

ij
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the Plaintiff, be entered in any office of either of the said Supe-

rior Courts, {rj) and in like manner and like circumstances

final judo-ment may be entered on a cognovit actionem or

Warrant of Attorney to confess judgment for an amount not

exceeding four hundred dollars, in any County Court, (li)

unless some particular office or some particular County Court

for that purpose be expressly stated in the corjnovit or war-

rant. (0 19 Vic. c. 90, s. 6; 19 Vic. c. 43, s. 10.

S37. (?) No confession of judgment or co^/zjoi'/i ac/io)jew Confessions

ehall be valid or eflrectual to support any judgment or writ or vits given

, ... 1 /• iL 1-1. after this
execution, unless, within one month after the same has been Act to be

given, the same, or a sworn copy thereof, be filed of record in
'^

''

the proper office of the Court in the County in which the per-

son giving such confession of judgment or cognovit actionem

resides
;

(/i) and a book shall be kept in every such office to

be called the Cognovit Book, in which shall be entered the

names of the Plaintiff and Defendant in every such confession

or cognovit, the amount of the true debt or arrangement

secured thereby, the time when judgment may be entered

and execution issued thereon, and the day when such confes-

cause: R. G. pr. 27. The court refused leave on a cognov^it fifteen years old, where
plaintiff had taken an assignment of personal property, though unproductive in

satisfaction of his debt: Grant v. Mcintosh, Executors of, 4 O. S. 184. Leave was
granted when the cognovit was seven j'ears old, upon an affidavit from the plain-

tiffs of the whole debt being due, and also stating tliat having received a letter

from defendant, the plaintiff believed him to be still alive: Oliphant v. McGinn,
4 U. C. Q. B. 170.

(r/) In any office, <tc. "Any" must relate either to one of the principal offices

at Toronto or to any of the ofiices of deputy clerks of the crown in other counties.

ill) In accordance with previous legislation and the current of authorities, it

may be presumed that wlien a plaintiff enters up judgment on a cognovit in a
superior court, when the same falls within the cognizance of the county court,

that only county court costs will be taxed.

(?) It seems clear that this statement, if made, must be in the bod\' of the docu-

ment. Tiie intituling of a cognovit would onl}" indicate one of two courts, and
not one of several offices. Warrants are not usually intituled in anj' court.

Qiuere. As to the effect on costs of stating the principal office in Toronto of any
one or other of the superior courts where the amount confessed is $400 or less ?

{j) Taken from the C. L. P. Act, 1857, section 17.

(A) The true construction of this section is that if judgment be entered within

the month, the filing the cognovit and the entry of its particulars in the cognovit
book are unnecessary, for tlien the case does not fall within the spirit and intent

of the enactment: The Commercial Bank of Canada v. Fletcher, 8 U. C. C. P. 181
;
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sion or cop;novit, or copy tliereuf, is filed in the said office; (/)

and such book shall be open to inspection by any person

during office hours, on the payment of a fee of twenty

cents, (m) 20 Vic. c. 57, s. 17.

JUDGMENT AND WRITS OP EXECUTION. ()i)

AkLean v. Stuart et al, 2 Prac. R. 367. A defendant seeking to set aside a judg-

ment on a cognovit as not having been filed in the county in which he resided at

the time of giving the cognovit must clearly show that he was not so resident at

that time: Irvm v. Ham, 9 U. C. L. J. 80. If filed in the proper county imma-

terial discrepancies between the sworn copy filed and the original cognovit con-

stitute no ground for setting aside the judgment entered in the cognovit: lb.

(/) This pi'ovision as to entry in the book does not make the validity or eflicacy

of the cognovit depend on the fact of entry. Such an entry is rather the duty of

the officer of the court than of the party: The Commercial of Canada v. Fletcher,

8 U. C. C. P. 183, per Draper, C. .1.

{m) Inspection can only be had on payment of the fee mentioned, and that

" during office hours."

(h) The description of property seizable under execution in this Province in

some respect differs from the laws of Kngland. Personal property commonly
described as goods and chattels is, both in England and in this Province, liable

to seizure. Real estate, commonly described as lands and tenements, in this

Province, though not in England, may be seized and sold in satisfaction of debts,

whether simple contract or specialty, in the same manner as goods and chat-

tels. This was a principle that existed in many of the British colonies of North

America from an early period. An attempt made in some of the colonies to dis-

pute the principle to the detriment of English creditors led to the passing of Eng.

Stat. 5 Geo. II. cap. 7, intituled, " An Act for the more easy recovery of debts in

his Majesty's Plantations and Colonies in America." It enacts as follows: "That

from and after, tfec, the houses, lands, negroes, and other hereditaments and real

estates, situate or being within any of the said plantations belonging to any
person indebted, shall be liable to and chargeable with all just debts, duties, and

demands of ivhat nature or kind soever, owing by any such person to his Majesty,

or any of his subjects, and shall and may be assets for the satisfaction thereof, in

like manner as real estates are by the law of England liable to the satisfaction of

debts due by bond or other specialty, and shall be subject to the like remedies,

proceedings and process, in any court of law or equity, in any of the said planta-

tions respectively, for seizing, extending, selling, or disposing of any such houses,

lands, negroes, and other hereditaments and real estate, towards the satisfaction

of such debts, duties and demands, and in like manner as personal estates in any of

the said plantations respectively are seized, extended, sold, or disposed of for the

satisfaction of debts :" section 4. The construction of this section has been the

subject of doubt and of some diversity of opinion. The leading case in this Pro-

vince upon the statute is Gardiner v. Gardiner, 2 0. S. 520. The perusal of it,

particularly the judgments of Robinson, C. J., and Macaulay, J., who, though

diiTering in one very material point, in the main agreed in opinion, will put the

reader in possession of the whole law upon the subject. Whatever differences of

opinion there were, the law is now settled.

It appears that from 1791, when this Province became a separate colony, little

use was made of the act of Geo. II., owing to doubts whether that statute applied

to this Province in consequence of our adoption of the laws of England by the

32 Geo. III. cap. 1. The issuing of writs against lands was obstructed by these

doubts till 1804, when the case of Cr'ray v. Willocks occurred and suspended all
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tlie proceedings under tlie statute during the several years in which that case

was pending. It was ultimately decided in appeal, in 18t»y, in favor of the appli-

cation of tlie statute to this Province, and the point being no longer doubtful

resort was frequently had to the statute : Gardhier v. Gardhur, 2 O. S. 547, per

Robinson, C. J. And when in course of time the act in practice was closely ex-

amined and its meaning tlioroughlj' sifted, importance was attached to the fact

that it not only made real estate liable for and chargeable with the payment of

debts of every description but assetx for their satisfaction. Under th# operation

of the statute it was held tiiat real estate in this Province descended to the heir,

subject to the payment of debts and liable to be seized and sold therefor in pro-

ceedings against an administrator or executor, without making the heir at law a

party to such proceedings: Gnrdbifr y. Gardiner, 2 <J.S 52o. This anomaly in

consequence presents itself— real estate quoad the satisfaction of debts is treated

as personally, and yet for all other purposes retains its character of real estate.

It is an anomaly not unknown even in England. Estates //«)• autre vie are turned

into personalty for some special purposes, but nevertheless the nature of the

estate is unaltered, 29 Car. II. cap. 3, s. 12 ; 14 Geo. II. cap. 20. s. 9, 2 0. S. 556,

per Robinson, C. J. The statute o Geo. II. cap. 7, not only declares that real

estate shall be assets for the satifaction of debts, but enacts tlie manner in which
it shall be converted, for the })urp(ise of paying debts, viz., " sulyect to the same
remedy, proceedings, and process for seizing, extending, selling, ttc. hi like

nia/nicr as personal estates are seized, extended, sold," ttc. The remedy with

respect to jjcrsonal estate is by judgment and execution against the debtor, if

alive, or against his executor or administrator, if deceased. To sell real estate

upon a judgment against an executor or administrator is inconsistent with the

law of England. It is a mode of procedure peculiar to the colonies, and one Avhich

exists in this Province solely by virtue of the statute of Geo. II., which applies

only to the colonies. The usual form of execution against personal property both

in England and this Province is afi.fa., and this form is in this Province under

the operation of the statute of Geo. II. also used as regards real estate: see fur-

ther iSickles et al v. Asselniinc, 10 U. C. Q.B. 2n."
; Toppivff el al v. Yardinglon el al,

6 U. 0. G. P. 347; Mein el al v. Short et al, 9 U, C. C. P. 244 ; Mason v. Bahivgton,

17 U. C. C. P. 149 ; JBnlhn et al v. A' Beckett, 9 Jur. N.S. 473 ; Peck v. Bucke, 2 Chan.

Cham. 294. It is now by provincial statute expressly declared that under the

said imperial statute the title and interest of a testator or intestate in real estate

in this Province might be and hereafter may be seized and sold under a judg-

ment and execution recovered by a creditor of the testator or intestate against

his executor or administrator, in the same manner and under the same process

that the same could be sold under a judgment and execution against the deceased

if living: 27 Vic. c. 15, s. 1. Previous sales of this nature are also b}- the same
act confirmed: s. 2. The usual form of execution against lands and tenements in

England is the elegit, which, though not abolished in this Province, is in a great

measure superseded by the f. fa. against lands. In nujst of the British Colonies

of North America, goods aiul cnattels, lands and tenements, were at one time

included in one and the same wrii of /f. /«. This was the practice in this Pro-

vince until 1803, when it was enacted that process should not issue against lands

luitil the return of process against goods: 43 Geo. HI. cap. 1, s. 1. Separate

writs of execution may now issue against goods and lands at the same time: Stat.

Out. 31 Vic. c. 25, s. 1. But the lands cannot be sold in less than a ye.ir: lb
;

nor until the writ against goods has been returned miUn bona : lb. s. 2; and the

return of mtlla bona cannot be projierly made until the goods have been exhausted:
lb. s. 3; and if the anidunt required to be levied be made out of the goods the

person issuing the writ against lands is not entitled to the exjtense thereof: lb.

s. 4. But writs against lands aiul goods are to have the same binding effect as

heretofore: lb. s. 5. Where there are rival execution creditors, some having
writs against goods and others against land, there may be dilHcult}' in the way
of the sheriff executing the writs: see Gleason y. Glcason et al, 4 Prac. R. 117.
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When final *>S8. (o) The party in whose favour a verdict lias feeen
judgment ^ ^

. .

maybe rendered, or when the Plaintiff has been uon-suited at the
entered. -in • r^

trial, the Defendant may, in the Superior Courts, enter final

judgment on the fifth day, (^j) and in the County Courts on

the third day of the Term next following such verdict or non-

, suit, (q) and thereupon sue out execution, (r) 19 Vic. c.43,

SS. 182, 184; 8 Vic. c. 13, s, 42.

After ver- S3®, (s) In case the Plaintiff or Demandant in any action
diet or non- • y \ -i

, s i-i- i

suit. Judge or suit (t) becomes nonsuit, (?<) or a verdict be given or dam-
may eertity , „ , -f~., . . ~. -r^. i . -rx c i

tiiatexecu- ages asscssed tor the Plaintiii or Demandant, Defendant or

tolssuef ' Tenant, (v) the Judge before whom any issue joined in any

such action is tried, or before whom damages are assessed, (iv)
foi'tlnvith.

(o) This is a consolidation of C. L. P. Act 1836, s. 184, with section 42 of the

old County Courts Act, 8 Vic. cap. 13.

(j)) The first four days of the term next after the trial are allowed for amotion
to set aside the verdict or nonsuit or for other motion of that kind : R. G. pr. 40.

(q) The county court term is only one week in duration : Stat. Ont. 32 Vic.

cap. 6, s. 2.

(r) " And thereupon sue out, dtc," i. e. upon the entry of final judgment. Of
course until judgment entered, execution cannot in general be regularly issued.

(s) Taken from 16 Vic. cap. 1*75, s. 27, of which it is a verbatim copy, and
substantially the same as Eng. Stat. 1 VVm. IV. cap. V, s. 2. The statute is a

remedial one, and meant to protect against frauds, and to secure suitors in the

fruits of their verdicts. It should therefore receive a liberal construction: Fat-

tersoti V. Hull, n U. C. Q. B. 360, per Robinson, C. J.

(t) The English statute of William was held to apply to actions commenced
before it came into operation, but tried afterwards: £ell v. Smith, 5 C. & P. 10;

and thougli at first looked upon as limited to actions on contract was afterwards

held to apply to all cases where the judge might think execution ouglit to issue at

an early period : Burden v. Cox, I Moo. & R. 2U3 ; Younge v. Crooks, lb. 220.

(«) Where in an action for criminal conversation in consequence of the prevari-

cation of one of plaintiff's witnesses, plaintiff elected to be nonsuited. Tindal,

C. J. upon deliberation, certified for execution for costs to be issued at the expira-

tion of one month : Harnbidge v. Crawley, 5 C. (fe P. 9, note.

[v] Where in an action for goods sold and delivered, and on an account stated

there was a demurrer to the count on the account stated, which had not been

argued at the time of the trial, when plaintiff had a verdict, the presiding judge

certified for immediate execution upon plaintiff undertaking to enter a luAle

prosequi to the count demurred to: Alhojjp v. S»ulh, 7 C. & P. 708. Qu. Can
the judge certify for speedy execution when one of two defendants has tendered a

bill of exceptions? Dresser y. Clarke, 1 C. «t K. 569.

{w) It is in the discretion of a county judge to make an order for immediate
execution in such cases as he has authority to try, whether instituted in a superior

court or in his own court: Patterson v. Hall, 11 U. C. Q. B. 359; McKaii v. Hall,

4 U. C. C. P. 145 ; Gildersleeve v Hamilton, 11 U, C. C. P. 298. He can therefore
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may certify under his hand on the back of the Record, at any

time before the end of the Sittings or Assizes, that in his

opinion (x) execution ought to issue in such action firth-

with, (j/) or at some day to be named in such certificate, and

subject or not to any condition or qualification, and in case of

a verdict or damap:es assessed for the Phiintiff, then cither for ^

the whole or any part of the sum found by such verdict or

assessment, [z) in all which cases costs may be taxed in the Taxingcosts.

usual manner, and judgment may be entered and execution Execution,

issued forthwith or afterwards on any diiy in vacation or terra,

according to the terms of such certificate, and the poslea with Entering

such certificate as a part thereof, shall be entered of record as
^"^'' ^^'

order immediate execution in cases sent down to him for trial, under 2.3 Yic. c.

42, s. 4 : iattemon v. Hall, 1 1 U. C. Q. 13. 359. The judge before whom the trial

is had is the judfj^e autiiorized to certify: see Carpenter v. Lee, 1 Dowl. N.S. 706.

So it is appreiiended wliere a superior court case is tried by a judge of a county

court under the privisions of section 17 of the Law Reform Act, Ont. ;^2 Vic. c. 6,

or a county court case tried by a superior court judge under the same section.

But in the last mentioned cases judgment may be entered on the fifth day after

tiie verdict, unless the judge who tried the cause certify on the record under his

hand that the case is one which in his opinion should stand to abide the result of

a motion, or unless a judge of one of the superior courts otherwise order: lb.

(ar) The statute is more particularly intended to apply when the judge, on the

facts appearing at the trial, thinks there should be execution immediately: Le
Gervas v. Bnrivhhy, 1 Moo. <fe R. 150; but affidavits may be received in sujiport

of the application: Rmldick \. Slmnhmn, Ih. 184. Lords Lyndhurst and Ten-
terden in Kngland are said to have laid it down as a rule tliat where there was a

reasonable ground of defence the case sliould take tlie ordinary course: Bnrford
v. Kehon, 5 C. & P. 8. The general object of the Englisli statute was thought by
Parke, J to be to accelerate execution for ail debts where tliere was really no
doubt of the claim upon the record: Annn. 1 Moo. it R. 1(18; and he certified for

inmiediate execution in an action of assnn.psii, tliough tlie verdict was taken by
consent and though tiie consent did not contain any stipulation as to the issuing

of execution: Ih. 1G7.

(y) "Forthwith" means as soon as execution can be obtained in the ordinary
course of tiie court or of the office : Snooks v. Smith, 7 M. <fe G. 528 ; O'ill v. Hush-
worth, 2 D. tfe L. 416; Alexander v. Williams, 4 D. A L. 132.

(z) Semble. The costs are incident to the recovery : Smith v. Dickenson, I D.
& L. 155. Where a certificate is granted for immetiiate execution, notice of tax-

ation of costs may be given on the day of tiie trial for the following day. and on
that day judgment may be entered and execution issued: Alexander v. miliams,
4 D. ife L. 132 ; and piaintifl^ sliould issue one writ of execution for the amount of

the verdict and costs: Sntith v. iJiekinaon et al, 5.Q. B. 602. There is notiiing to

restrain the judge from preventing the immediate execution for costs, since he
may make his certificate subject to any condition or qualification : 76.605, per
Patteson, J. And, semble, if he does so tiie first writ of execution must be a
special writ under the statute reciting the judge's certificate and the direction

to the sheriff in the bodj- of the writ should not be to levy for the whole sum
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Sum of
money reco-

vered to be
awarded ^
generally.

Entry and
record of

Judgment.

of the day on which the judunneat is signtd; (a) but the

party entilled to such judgment may postpone the signing

thereof, (b) 19 Vic. e. 43, s. 182; 8 Vic. c. 13, s. 42^

Q'^l:®- (<^') In all actions where the Plaintiff recovers a sum

of money, the amount to which he is entitled may be awarded

to him by the judgment generally, without any distinction

being therein made as to whether such sum is recovered by

way of a debt or damages, (c?) 19 Vic. c. 43, s. 144.

f^'^t- ('-) Every judgment signed by virtue of the two

hundred and thirty-ninth section may be entered and recorded

as the judgment of the Court wherein the action is pending,

though the Court may nut be sitting on the day of the sign-

for which judgment was signed, but for a special sum ordered by the certificate:

Smith V. Dickenson, 1 D. & L. 158, per WiglUman, J. And if a second writ of

execution become necessary for the costs, tlie previous writ ought to be recited,

aud it should appear that the second writ, ])articularly if tlie first was a ca sa. is

not for the same cause as in the first writ being founded uj)()n tiie judge's certifi-

cate and tlie second upon the final judgment: 76. If botii shouhl be writs of ca. sa.

and it appear upon loolcing at them tliat defendant has been twice tal<en in execu-
tion to satisfy the same judgment, he will be discharged: Jh. Since, however,
the damages and costs should be embodied in the original judgment and the
execution should follow the judgment, these dicta maj' be open to doubt, unless
the judgment itself be entered for the damages and costs separatelj', so as to

warrant and support an execution in the special forms above suggested.

(a) Wlien once final judgment has been signed, the power of the judge who pre-

sided at the trial is at an end, and the execution follows as of right, according to

the terms of the certificate, which the judge has no power to alter: Lander v.

Gordon, 7 M. & W. 218. As to the form of po.slca and judgment when a certificate

has been granted for immediate execution, see £iic/leheart v. Ji'i/re et al, 5 B. & Ad.

70, note a.

(6) Qu. Has the judge power after the certificate to alter or amend it before the

signing of judgment where the partj' entitled to do so postpone the tntr^' of judg-

ment ?

(c) Taken from Eng. Stat. 15 tfe 16 Vic. cap. 76, s. 9o. Founded upon the first

report of the Common Law Commissioners, section 68.

{d) This section is an extension of the principle contained in section 9 of

this act, wliich declares that it shall not be necessary to mention any form or

cause of action in any writ of summons or any notice thereof. The reason for

the alteration arises from the form of judgment in use before the act, varying
according to the nature of the action. In the action of debt the judgment was
that plaintiff' " do recover the debt" with damages, (which were generally nomi-
nal) for the detention of the debt and for costs superadded. In other actions on
contract the judgment was for damages onlj-. The distinction was more technical

than useful, and was open to objection upon man}' grounds, several of which iiave

been mentioned in the report of the Commissioners.

(e) Taken from ?rov. Stat. 16 Vic. cap. 175, s. 28; the origin of which is Eng.
Stat. 1 Wm. IV. cap. 7, s. 3,
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ing thereof, (/) and shall be as effectual as if the same had

been signed and recorded according to the course of the

common law. (y) 19 Vic. c. 43, s. 183.

S43. (/O Notwithstanding any Judgment signed or re- Judgment

corded or execution issued by virtue of the two hundred and aside, &c.

thirty-ninth and two hundred and forty-first sections, the

Court in which the action is brought may order such Judg-

ment to be vacated and execution to be stayed or set aside^

and may enter an arrest of Judgment or grant a new trial or

a new assessment of damages, (A;) as justice may appear to

require, and thereupon the party affected by such Writ of Conse-

Execution shall be restored to all that he may have lost there- being so.

by, in like manner as upon the reversal of a Judgment by

Writ of Error,
(J.)

or otherwise as the Court may think fit to

direct; (in) but any application to vacate such Judgment

must be made within the first four days of the Term in the

Superior Courts, and within the first two days in the County

Courts next after the rendering of the verdict, (n) 19 Vic.

c. 43, s. 184.

(/) In declaring- on a judgment signed in vacation, the day of signing judg-

ment should be stated according to the fact, and not laid as of the preceding term :

Engleheart v. Eyre et al, 5 B. & Ad. 68.

{g) i. e. So as to entitle the successful party forthwith to issue his execution,

the fruit of his judgment. "Where judgment is to be entered up according to the

ordinary practice, time is allowed for moving against the verdict before judgment
can be ei|6ered. The time allowed in the superior courts is tlie first four days of

the term next after the trial. Under the operation of this section, the execution

may be issued without waiting the usual j^eriod. And under the following section

the judgment may be moved against, notwithstanding the issue of execution.

(h) Taken from Prov. Stat. 16 Vic. cap. 1*7.5, s. 29, the origin of which is Eng.

Stat.' 1 Wm. IV. cap. 7, s. 4.

(A) The court has no power to order monej'^ levied on the execution to be paid

over while the rule is under discussion: Morton v. Burn et al, 5 Dowl. P. C. 421.

(/) See Chit. Arch. 12 Edn. 576, et seq.

(m) "Where a judge at the trial orders that plaintiff shall have execution within

a limited time, and judgment is thereupon entered up and execution issued, the

defendant is not precluded from applying to the court above to enter a suggestion

to deprive the plaintiff of his costs, where the sum recovered is within the juris-

diction of an inferior court: see Baddley v. Oliver, 1 C. tt M. 219.

(«) The spirit of these sections as to speedy execution appeal's to be this—the

judge at the trial gives a right to speedy execution; he gives that right, however,
not conclusively ; but subject to an application to the court to be made within the
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Deputy 24S. (o) Everv Deputy Clerk of the Crown and Pleas
clerk to keep ^ ^ ^

.

i ~

books for and every County Court Clerk shall keep a regular book, in
miuuting all

"^

^ i ii t i

judgments, which shall be minuted and docketed all Judgments entered

by such Deputy Clerk or County Court Clerk, (p) and such

minute shall contain :

1. The name of every Plaintiff and Defendant;

2. The date of the issue of the first process;

3. The date of the entry of Judgment;

4. The form of action, (^q) and the amount recovered, ex-

clusive of closts;

5. The amount of costs taxed; (/•) and

6. Whether such Judgment has been entered on verdict,

default, confession, 7wn j)ros, non suit, discontinuance, or how

otherwise. 19 Vic. c. 43, s. 15 ; 19 Vic. c. 90, s. 7.

tobe"afso^ S'ilJ:. (s) Within three months after the entry of each'

Toronto.
^ Judgment, by a Deputy Clerk of the Crown, he shall trans-

first four days of the next ensuing term, upon any ground upon which an appli-

cation can be made whether in arrest of judgment or for a new trial or otherwise.

In other words, the judgment signed with a view to speedy execution is subject

to be questioned within the first four days of the term next after the rendering of

the verdict: Smith v. Temperlei/. 4 J). & L. 510. The court will not entertain

objections to the regularity of the proceedings, where the party has neglected to

avail himself of opportunities to urge them at an earlier period, even though they
a.mount to error on the face of the record: see Graves v. Walter et ux, 1 Scott, 310.

(o) Taken from C. L. P. Act 18.56, s. 15.

(p) The duty is declared in positive terms and the fulfilment of it is made
imperative.

(q) As the form of action need not be mentioned in the writ of summons (sec-

tion 9) and as the writ is the commencement of the action, the clerk in some cases

will have difficulty in entering the "form of action." He will at all events be

compelled to delay that part of his entry until declaration is filed. If judgment
be signed before declaration, he may be unable to make the necessary entry.

Even after declaration, since the forms of pleading in the several actions are no^n

80 general, the form of action may be uncertain.

(}•) The clerk is also required to make an entry containing, besides the form
of action, " the amount recovered exclusive of costs" and " the amount of costs

taxed." By section 240 of this act, the sum recovered may be awarded generally

by the judgment, " witiiout any distinction being therein made as to whether
such sum is recovered by way of debt or damages." This language is not con-

sistent with that of the section under consideration, and may occasion some diffi-

culty. It will probably be sufficient for the entry to be made generally without
distinction as to debt or damages, where no such distinction is made in the judg-

ment roll.

(s) Taken from C. L. P. Act, 1856, section 15.
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rtiit to the principal Clerk of tbe proper Court in Toronto,

every such Judgment-roll and all papers of or belonging ^,^,J ° ' ^ ° '^ If the ongi-

thereto, and such Judgment shall be also docketed in the naiioiibe

. . r\ ^ ^^^^y copies

principal office, {t) and in case in any of the Courts the may be used,

original Judgment-roll happens to be lost or destroyed, so

that no exemplification or examined copy thereof can be pro-

cured, a copy of the entry in any of such docket books, certi-

fied by the Clerk or Deputy Clerk of the Crown, or by the

Clerk of the County Court having such book in his cus-

tody, shall be evidence of all matters therein set forth and

expressed, (u) 19 Vic. c. 43, s. 15; 19 Vic. c. 90, s. 7.

945. Repealed by Stat. 24 Vic. cap. 41, s. 3.

946. (h) AH Writs of Execution may issue from the Writs of

offices wherein tbe Judgment has been entered, and in the

Superior Courts, after the transmission of the roll to the

principal office, such Writs may, at the option of the party

entitled thereto, be issued out of such principal office, (c)

{t) It will be noted that upon transmission of the judgment-roll and papers to

the principal office, the judgment is only to be docketed. The 8 Yic. cap. 36, s.

4 (now repealed), required the judgment, upon transmission of the papers, to be
entered of record and docketed. There is a distinction : see Laverty v. Patlerson,

5 U. 0. Q.B. 611, /Jer Draper, J. The former act prescribed an entry both by the

deputy clerk and at the principal office. The present act, in case of entry by tiie

deputy, renders necessary simply a docketing at Toronto. The object of the act

is to secure duplicate entries, that one may be forthcoming if the other be lost, or

that one or the other may be forthcoming "in case the original judgment-roll be
lost or destroyed, so that no exemplification or examined cojiy thereof can be
procured."

(mi It is not declared that the clerk's certilicate shall be evidence on its bare

production, and in the absence of a declaration of llio kind it is a question wiiether

or not it is necessary to prove his handwiiliug before being allowed to use the

certificate.

(6) Taken from C. L. V. Act 18.o6, s. 11, ;:s consolidated with Stat. 13 &. 14 Yic.

cap. 52, s. 3.

(c) A seal is necessary to the vali'lity of an execution : Gallophi/ v. Ormsb;/,

1 Ir. C. L. R. 545 ; see also note / to section 5. It is no part of an attorney's

duty under the ordinary retainer to issue execution, his authoritj^ ceases witli the

judgment : Searson v. iSmall, 5 U. C. Q.B. 259. The court has no {)owcr to compel
a plaintiff to issue execution for the benefit of a sheriff who claims indemnity,

but is a stranger to the judgment: Gamble et al v. Biissell, 5 0. S. 339. An execu-

tion issued by plaintiff's attorney in a cause where plaintiff had fled from the

province, and been absent for seven j-ears, was stayed until such time as the
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attorney could show that plaintiff was home and had given him authority to issue

execntion : Hobaon v. Shand, 3 U. C. Q B 74. An assignment of a judgment by
plaintiff for a valuable consideration cannot be considered a satisfaction of his

debt, so as to prevent his assignee issuing execution in the name of the oriiiinal

plaintiff: Commercial Bank v. Bonlton, 6 U. C. Q. B. 627. Plaintiffs, when paid

their debt under execution, cannot consent to the issue of a second execution,

though fur the purpose of making good the title to land sold by the sheriff under

the tii-st writ: Bank of Upper Canada v. Murphi, 7 U. C. Q.B. 328. Nothing can

be done under a spent execution, unless to perfect what had been commenced
while the writ was current: Doe d. Greenshields y. Oarrow, 5 U. C, Q. B. 237.

"Where goods are already in the custody of the law, an execution at once attaches

upon them without an actual seizure : Beekirianv. Jarvis, 3 U.C. Q.B. 280. Wliere

a defendant had been discharged from arrest, as having been irregularly charged

in execution, the court upheld a Jieri facias afterwards issued against his goods:

Borman v. RawKon, Tay. Rep. 278. It was formerly held irregular to issue an

execution against lands until after the return of the writ against goods: iJoc d.

Spafford V. Brown, 3 O.S. 92. So it was held that it was irregular to issue an exe-

cutiun against goods after a levy liad been made on a writ against lands th.-xt has

not been returned: Stevens v. Sheldon li al,T. T. 3 A 4 Vic. P. C. MS. R. »fe II. Dig.
" Irregularity," 14, per Macaulay, J. But it was held that a return of a writ

against goods where the venue was laid was sufficient to warrant a writ against

lands to any other county without a warrant against goods there also : Oswald v.

Rykert ct al, 22 U. C. Q. B. 306. But now any person entitled to issue an execution

against goods may at or after the time of issuing the same issue an execution

against lands, and deliver the same to the sherilf to whom the writ against goods

is directed, at or after the time of the delivery to him of the writ against goods,

and either before or after the return thereof: Stat. Unt. 31 Vic. c. 23, s. 1. But
the sheriff is not to expose the lands for sale or sell within less than twelve

months from the day on which the writ against lands_ is delivered to him : lb.

No sale can be legally had under an execution against lands until a return of

nulla bona in whole or in part with respect to an execution against goods in the

same suit or matter, by the same sherifl : lb. s. 2. No sheriff is allowed to make
a return of nulla bona either in whole or in part to any writ against goods until

the whole of the goods of the execution debtor in his county have been exhausted:

lb. s. 3. If the amount authorized to be made and levied under the writ against

goods be made and levied thereunder, the person issuing the writ against lands is

not entitled to the expenses thereof or any advertisement or seizure thereunder : lb.

s. 4. The return in such case required to be made by the sheriff' to the writ against

lands is to the effect that the amount has been so made and levied as aforesaid

:

lb. Writs against lands and goods are however to have the same operation and
binding effect as heretofore : lb. s. 5. This statute authorizes the issue of writs

against goods and lands at the same time, with a stay of proceedings against

lands till the goods are exhausted : see Gleason v. Gleason et al, 4 Prac. R. 117. An
execution against lands so binds them that the owner can only convey subject to

the lien: see Burnham v. Daley, 11 U.C. Q.B. 211 ; Rattan v. Levisconte. 16 U.C.

Q. B. 495 : Wickham et al v. The Neio Brunswick and Canada Railway Co. et al, L. R.

1 P. C. A. 64. Where writs are issued oppressivelj- the court or judge has power
to grant relief: Anon. 4 Prac. R. 242. If the sheriff make a return erroneously

as to the writ under which he made the money, he may be allowed to amend it

:

Lee et al v. Neilson et al, 14 U. C. Q. E. 606. So if there be any other mistake in

the return : Bidl v. King, 8 U. C. C. P. 474. He will not in general be allowed to

make a special return : Ford v. Story, 1 Prac. R. IS. A writ will not be set aside

because the sheriff did not take any proceedings under it during its currency :

Morrison v. Rees, lb. 25. Before the issue of a Ji. fa. residue, a ven. ex. or alias

writ, the original should be returned : McMurrich v. Thompson, lb. 258. Where
part of a debt has been levied under o.Ji. fa. and the writ returned, either ^.fi.fa.

I
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residue or an alias may issue : Zee et al y. Neilsoji et al, 3 U. C. L. J. 72. The for-
mer is the more correct: lb. It is an irregularity only and not a nullity to issue
an aliax

fi. fa. after a return of goods on hand : The Commercial Bank of Canada
T. McDonell et al, 1 U. C. Q. B. 406. In determining the priority of writs the
court will look to the fraction of a day : Beekman v. Jarvis, 3 U. C. Q. B. 280.
An irregular writ will not be set aside on the aijplication of a subsequent execu-
tion creditor: Fan- v. AderUj, 1 U. C. Q. B. 837; Perrin y. Bowes, 5 U. C. L. J.
138. A writ against the goods of a deputy sheriff may be directed to the sheriff
and not to a coroner: Gordon y. Bonier, 6 U. 0. L. J. 112. An irregularity in
the issue of a writ may be waived by the laches of the defendant : Hayden et ux
v. Shearman, 4 Ir. C. L. R. 169. A writ against lands bearing teste after the
death of the defendant is void : McCarthy v. Low, 2 O. S. 353. But if tested in
the lifetime of the debtor it may be executed after his death : Doe d. Hagerman
V. Strong el al, 4 U. C. Q. B. 510. A judgment against an executor to recover
de bonis testatoris will warrant the issue of an execution against testator's lands,
on the return of mdla bona as against his goods: Doe d. Jessup y. Bartlet, 3 O.s!
206. In taking out a writ against executors for costs the costs directed to be
levied must follow the judgment: The Gore Bank v. G^tnn et al, 1 Cham. R. 170.
An original writ of execution having been lost, plaintiff was allowed to issue a
dui^licate in order to obtain a return upon which to found an alias : McEwen y
Stoneburne, T. T. 7 Wm. IV. MS. R. & H. Dig. " Fieri Facias," 10. The court
will not restrain a plaintiff from levying the whole of his debt on one of several
defendants : Zavitz v. Hoover et al, M. T. 2 Vic. MS. R. <fe H. Dig. " Execution," 2.

Quare. Can an elegit be regularly issued in this Province to the prejudice of' the
remedy of other creditors whose satisfaction from the sale of the lands would be
indefinitely postponed : Doe d. Henderson y. Burtch, 2 0. S. 5 1 6, per Robinson, C. J.

A fi. fa. directed to no one is void, and cannot be amended after the return
day or after a levy under it : Wood et al v. Campbell, 3 U. C. Q. B. 269. A fi. fa.
lands tested after the death of defendant is void : McCariliy v. Low, 2 0. S. 353',

An amendment was allowed in fi. fa. after a sale under it by the sheriff: Fleming
V. Executors of Wilkinson, T. T. 1 & 2 Vic. JfS. R. & H. Dig. "Amendment," i. 1.

The court allowed an original/, fa. to an outer district to be amended by making
it a testatum and an original writ, to warrant the testatum to be sued out after the
first writ had been placed in the sherift''s hands : Fisher y. Brooks, 3 O. S. 143.
Testatum writs are abolished : section 247 ; and ground writs are unnecessary

:

section 247. A fi. fa. was amended so as to have relation to the day of entry of
judgment: Andruss y. Page, Tay. Rep. 478. Fi. fa. to one county upon which
£10 levied. After return day, fi. fa. to a second county for original debt, and
without noticing £10 levy. Second writ set aside: McMurrich v. Thompson,
1 Prac. R. 258. After the expiration offi.fa. against lauds, upon which proceed-
ings had been stayed by agreement between the parties, the court allowed an
alias to issue, returnable at such a distance of time as to allow the sheriff to
advertise, <fec. : Nickall v. Crawford, Tay. Rep. 376.

Issue of a writ of ca. sa. allowed upon an affidavit, sworn before a jud"-e of
Lower Canada: Coit y. Wing, 3 O.S. 439. On a return of devastavit, a ca. sa.
does not issue as a matter of course without enquiry: Willard y. Woolcott, Dra.
Rep. 211. Court refused to set aside a ca. sa. issued several terms after the return
of a.^. fa. goods: Glynn y. Dunlop, 4 O.S. 111. New ca. sa. refused although
debtor discharged from first writ by plaintiff's attorney, acting upon the errone-
ous impression that the debt had been compromised: Bradbury et al y. Loney,
H. T. 5 Vic. MS. R. &. H. Dig. " Capias ad Satisfaciendum," 9. A ca. sa. com-
manding sheriff' to detain defendant in custody until he should satisfy plaintiff,
without stating amount of debt to be recovered, held void : Henderson y. Perry
et al, 3 U. C. Q. B. 252 ; Billings et al y. Rapelje et al, E. T. 4 Vic. MS. R. & H.
Dig. " Amendment," i. 2. Where the Christian name of a defendant was errone-

23
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Writ to 9-47. (fO I*- shall not be necessary to issue any Writ

tiie^Comity directed to the Sheriff of the County in which the venue is

^mmi^^ l^id, (e) but Writs of Execution may issue at once into any

be'diTpJnsed County and be directed to and executed by the Sheriff of any
'^^^^'

County without reference to the County in which the veuve

is laid, and without any suggestion of the issuing of a prior

Writ into such County. (/) 19 Vic. c. 43, s. 186.

ously given in a ca. sa. the court refused to allow amendment: Allison v. Waff-

slaff, M. T. Y Vic. MS. R. & H. Dig. " Amendment," i. 3. Not necessary for

plaintiff who had two Christian names to state the second in an affidavit of debt,

where his identity sufhciently appeared by the affidavit: Perkins v. Connolly,

4 O.S. 2.

There is a choice of offices held out to plaintiff—either the office in which
judgment is entered, if the office of a deputy clerk, or the office of the chief clerk

at Toronto, the latter only apparently " after the transmission of the roll." Chief

Justice Draper, under the old practice, in a case before him, in general terms

expressed himself as follows: "In oi'der to justify the issuing of any writ of exe-

cution, alias and pluries, and a /or^jorj original from the office of a deputy clerk of

the crown, it is necessary that the judgment should have been entered tliere:"'

Dalrymple v. Mullen,, 1 Prac. R. 327, note a. The facts of the case were tliat on

the 6th February, 1844, &fi. fa. issued from the principal office at Toronto, to the

sheriff of Gore, which was returned to and filed in the same office on 18th March,

1852. A fi. fa. against lands, issued from the office at Toronto on loth March,

1853. On 6th November, 1852, an original writ against goods issued from the

office of the deputy «lerk of the crown at Hamilton (a pracipe for that writ being

the only paper in the cause in that office) directed to the sheriff of Wellington,

Waterloo and Grey. Writ set aside, upon the ground that it was "irregular to

issue a writ of execution out of the office in which there have been no previous

proceedings in the cause, and in which there is no judgment entered, or otlier

matter upon which the officer of the court is presumed to found the execution,

the award of which is technicallj' presumed to be upon the roll." Subsequently it

was decided by Chief Justice Richards, in a case before him, in Practice Court,

where the papers had been filed in the office of a deputy clerk of tlie crown,

though judgment was entered in Toronto, that a pliiries writ oi fieri facias issued

from the office of the deputy clerk was regular : The President, Directors and Com-
pany of the Gore Bank v. Gunn, 1 Prac. R. 323.

(rf) Taken from Eng. Stat. 15 & 16 Vic. cap. 1(>, s. 121. Substantially the

same as Stat. U. C 7 Wm. IV. cap. 3, s. 33. Founded upon the first report of the

Common Law Commissioners, section 76.

(e) The contrary was the rule that prevailed in England before the passing of

the English C. L. P. Act, 1852, though in practice oflen neglected. But in this

Province the practice enacted bj^ this section has prevailed since 1837: Stat. U.

C. 7 Wm. IV. cap. 3, s. 33. The execution, however, should in all cases strictly

conform to the judgment upon which it is issued: see King v. Birch, 3 Q. B. 425
;

Phillips V. Birch, 2 Dowl. N.S. 97.

(/) The -writ formerly issued into the county in which the venue was laid was
called the ground writ. Tliat to any other county was grounded upon it and was
known as a testatum. The former was by Stat. 7 Wm. IV. cap. 3. s. 83, abolished,

and the latter, instead of being a testatum, becomes in consequence an original

writ.
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3-48. (^) AVhore, at the time this Act takes effect, it is it sUaii stui

p . •
i . 1

tie necessary
necessary to sue out pi'occss or execution against the person to sue out

into any particular County in order to charge bail, (Ji) the thcpioper

same shall continue to be necessary, notwithstanding anything charge'baU.

contained in this Act. (/) 7 AVm. IV. c. 3, s. o3.

S49. (y) Except Writs of Capias ad Satisfaciendum, (Jc) Duration of

every Writ of Execution shall bear date and be tested on the Execution,

day on which it is issued, (I) and shall remain in force for one

year from the teste, (?n) and no longer if unexecuted, (jnm^

{g) Taken from 1 Wra. IV. cap. 3, s. 33, wliicli was an original provision in

this Province, and at the time it was passed in advance of any similar provision

in England : see note e to section 247.

(A) The prisoner must be charged in execution within the term next after trial

or judgment: N. R. 99.

{i) A ca. sa. lodged in the sheriff's office to charge the bail (see section 2Y3) is

not a charging in execution : Dorman v. Raivson, Tuy. Rep. 265 ; Hesketh v. Ward,
4 Prac. R. 158. It is not necessary that fifteen da3's should elapse between the

teste and the return of the ca. sa. : Beattij v. Taylor,' 2 Prac. R. 44 ; Beattie v.

McKay et al, 2 Cham. R. 56. The fact that a plaintiff has not charged the

debtor in execution in two months after judgment is no gi'ound for ordering an
exoneretur of the bail-piece: Torrance et al v. Ilolden et al, 10 U. C. L. J. 298.

The vacation succeeding a term is not to be considered for the jjurpose of charg-

ing a defendant in execution as part of the preceding term : Reid et al v. Drake,
4 Prac. R. 141.

(/) Taken from Eng. Stat. 15 & 16 Vie. cap. 76, s. 124, from which it differs in

some particulars hereafter noted. Founded upon the first report of the Common
Law Commissioners, section 78.

{k) As to which see section 272 of this act.

(/) A writ of assignment of dower is within the meaning of this section, and
may be tested on the day when issued: Fisher v. Grace, 28 U. C. Q. B. 312. The
court will not interfere with the discretion of a judge at Chambers, where upon a
summons to set aside an execution for irregularity with costs he makes the order
as asked, adding as a condition that the defendant bring no action : Bartlett v.

Stintou, L. R. 1 0. P. 483,

{rri) The day of the teste of a writ of fi. fa. is inclusive, so that a writ of _^. fa.
issued on 16th May, 1861, will expire on 15th May, 1862: The Bank of Mordrcal
V. Taylor, 15 U. C. C. P. 107; and therefore a writ issued on 27th July, 1861,
renewed 22nd Jul}', 1862, was held entitled to prevail over a writ issued on 16th
May, 1861, but not renewed till 16th May, 1862: lb.

{mm) The object of this section is to secure execution creditors entitled to
priority of execution, and at the same time prevent them from committing fi-auds

upon other creditors coming after them. There is no doubt if a sheriff he in

receipt of several executions at the suit of different creditors against the same
debtor, and all the writs be cnrrent, that he is bound to give precedence to the
writ which was first delivered to him for execution : Hutcliimon v. Jo/mslon, 1 T.
R. 729 ; Bradley v. Wyudham, 1 "Wils. 44 ; Kempland v. Macanlnj, 4 T. R. 436

;

Pringle v. Isaac, 11 Price, 445 ; Smallcomb v. Cross, 1 Ld. Rayd. 251 ; Drewe v.
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Renewal. utiless renewed, but such Writ may, at any time before its

expiration, and so from time to time during the continuance

of tlie renewed Writ, be renewed by the party issuing it, for

one year from the date of such renewal, by being marked in

Lainson et al, 11 A. <fe E. 529. But if the first writ be delivered with instructions

not to levy or be otherwise countermanded, it is not a writ upon which the

sheriff can act, and therefore loses its i^riority : Payne v. Dvewe, 4 East. 623
;

Jones V. Atherton, V Taunt. 56 ; Samuel v. Duke et al, 6 Dowl. P. C. 536 ; Hunt
v. Hooper et al, 1 D. <fe L. 626; Howard v. Cauty, 2 D. <fe L. 115 ; Foster et al

V. Smith, 13 U. C. Q. B. 243; Castle v. Ruttan, 4 U. C. C. P. 252; Kirwan v.

Jennings et al, 3 Ir. C. L. R. 48 ; Jioss et al v. Hamilton, E. T. 3 Vic. MS. R. & H..

Dig. "False Return," 8; Strange v. Jarvis, 6 0. S. 160; Re Fair and Buist,

2 IJ. C. L. J. N. S. 216. And where goods seized under a fi. fa. founded on
a judgment fraudulent against creditors remain in the sheriffs hands or are

capable of being seized by him, he is compellable to sell and seize such goods
under a subsequent execution founded on a bona fide debt: Imray v. Magnay et al,

11 M. & W. 267 ; Christopherson v. Burton, 3 Ex. 160. If the first writ though bona

fide remain one year unexecuted, it lapses so as to let in subsequent executions:

Doe d. Greenskiekls v. Garrow, 5 U. C. Q. B. 237. When a writ can be said to be
executed so as to satisfy this section, is a question. Nothing, at all events, short

of an actual seizure can, it is apprehended, be considered an execution of a writ

offi. fa. against goods. "Whether a partial levy will be sufficient, remains to be
decided. Writs of execution in England, under Stat. 3 <fe 4 Wm. IV. cap. 67, s. 2,

are made returnable " immediately after the execution thereof." And under that

statute it has been held that partial execution is not the execution intended :

Jordan v. Binckes, 13 Q. B. 757. Deuman, C. J., "I do not see where the line is

to be drawn, short of complete execution, to limit the force and duration of the

writ. The defendant's construction, namely, that the writ is executed as soon as

the sheriff may return nulla bona either in whole or in part, requires authority

to support it; and such authority as there is, seems to be quite against it."

Patteson, J., "I cannot see at what point the sheriff can stop before complete

execution. Formerly, if other goods came into his bailiwick after a partial levy

and before the return of the writ, the sheriff was bound to seize them, and he is

equally bound to do so now, until the writ has been completely executed." The
reasoning of this decision is obvious. A writ of execution not being made return-

able at a fixed day or within a limited period from the teste, but only when
executed, it may be well said that a writ only partially executed continues current

quoad the residue because not yet fully executed and consequently not yet return-

able. Where shortly before the return of a
fi. fa. against lands the plaintiff

therein obtained it from the sheriff for the purpose of renewing the writ, and did

not return it for fifteen days thereafter, when the year from the teste had expired,

it was held that under these circumstances there was no abandonment of the

plaintiff's rights imder the execution : Meneilly v. McKenzie, 3 Er. & Ap. 209.

It only remains to be observed that since the C. L. P. Act all executions against

goods and chattels issued from our suj^erior courts of common law are, as in

England, made returnable " immediately after the execution thereof." A sheriff

failing to return such writ within a " reasonable time" after receipt thereof is

liable to be ruled in the ordinary manner. To constitute a reasonable time there

must be allowed the sheriff time to travel to the residence of defendant, make
an inventory of his goods, return to his office, advertise and sell. It is the

duty of the sheriff in every case where goods seized by him under execution

remain unsold on his hands for want of buyers, to state and specify in his

return of " goods on hand" the time and place when and where such goods
were offered for sale by him, and the names of at least three persons who
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the margin, v?ith a meuiorandum, to the effect following :

"Renewed for one year from the day of ,"

signed by the Clerk or Deputy Clerk of the Crown or Clerk

of the County Court who issued such Writ, or by his suc-

cessor in office; (n) and a Writ of Execution so renewed Eflei-tof
' ^ ^

. .
reuewal.

shall have the effect and be entitled to priority according to

the time of the original delivery thereof to the Sheriff, (o)

19 A' ic. c. 43, s. 189.

were present at the time of such attempted sale ; but if so many were not

present, then the names of those wlio were present, if any, and tluit there

were no others, and if no persons were present then to state the fact: 27 <t

28 Vic. cap 28, s. 27, "Where an execution was levied by seizure, but the sale

was suspended by an interpleader order, and before sale a petition for adjudica-

tion of bankruptcy was filed against the execution debtor, on which he was after-

wards adjudged bankrupt, the case was held to be within the Bankruptcy Consol-

idated Act (12 & 13 A^ic. cap. 106, s. 184) and the execution creditor deprived of

the benefit of his execution : O'Brien v. JBrodle, L. R. 1 Ex. 302 ; see also Converse

tt al V. Michie, 16 U. C. C. P. 167. The law was held otherwise when at the time

of the issue of attachment in insolvency the debtor's goods had been converted

into money: Whyte v. Treadwell, 17 U. C. C. P. 488. It is now declared tliat no

lien or privilege upon either the personal or real estate of the insolvent shall be

created for the amount of any judgment debt, or of the interest thereon, by the

issue or delivery to the slieriff of any writ of execution, or by levying upon or

seizing under such writ the effects or estate of the insolvent, if before tlie pay-

ment over to the plaintiff of the moneys actually levied under such writ the estate

of the debtor shall have been assigned to an interim assignee, or shall have been

placed in compulsory liquidation: Stat. Dom. 32 & 33 Vic. cap. 16, s. 59. But
tliis provision is not to affect any lien or privilege acquired before the passing of

the act, or any privilege for costs which the plaintiff possesses under the law of

the province in which the writ shall have issued, by reason of such issue, deli-

very or seizure : In re Heyden, 29 U. C. Q. B. 262.

(«) It was held under this section as it originally stood, that a writ of execu-

tion could only be once renewed, and if then unexecuted it expired : Neilson v.

Jarvis, 13 U. C C. P. 176. But the legislature afterwards amended the section

bj^ inserting after the word "expiration" the words "and so from time to time

during the continuance of the renewed writ:" 27 Vic. cap. 13, s. 2; and the

amending act has since been held not to be retrospective in its operation : Miller

V. The Beaver Mutual Fire Insurance Association, 14 U. C. C. P. 399. No renewal

can take place when the writ has been acted upon or levy has been made: Xeilso?!

V. Jarvis, 13 U. C. C.P. 176.

(o) In order that the clerk may mark the writ with the memorandum in the

margin it will be necessary to procure the execution from the sheriff, though for

all ordinary purposes he is entitled to keep it in his possession : see Mennlly v.

McKenzie, 3 lir. & Ap. 209. Before this act there was no method of renewing an

execution unless by having the original returned and an alias or pluries issued.

This let in all intermediate executions; for the original execution lost priority

from the time when it became returnable. To avoid tiiis the oriiiinal is supposed
to continue in the possession of and under the control of the sheriff, thougli for a

short time for the jiurjjoses of renewal he must in fact part with it or else iiimself

take it to the proper oflicer to be renewed, if willing so to do, upon the request of

the party whose execution it is: see Muir et al v. Munro, 23 U. C. Q. B. 139.
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„ ., , 25^. Ca) The production of a Writ of Execution, marked
Evidence of

. . ,

renewal. gs renewed in manner aforesaid, (i) shall be sufBcient evi-

dence of its having been so renewed, (c) 19 Vic. c. 43,

s. 100.

When lands 251. ('0 I" ^^^^ ^^J ^^^^ ^^ ^^^^ proper Competence of a

uuiess'the Division Court be brought in a Superior Court, or in a

excee"is"for- County Court, DO execution against lands shall issue, unless

ty dollars, ^i-^^ a^jQunt of the judgment exceeds forty dollars, (e) lo &
U Vic. c. 53, s. 78.

Writs 252. (/) Any person who now is or hereafter may be-

fands^nay comc entitled vo issue a writ of execution against goods and

samethne chattels may, at or or after the time of issuing the same, issue

^f,jjj^^^* a writ of execution against the lands and tenements of the

goods. person liable, and deliver the same to the Sheriff to whom

the writ against goods is directed, at or after the time of

delivery to him of the writ against (/;) goods, and either

(a) Taken from Eng. Stat, 15 & 16 Vic. cap. T6, s. 125.

(J) See section 249.

(c) i. e. "Without proof of signature or seal.

(d) Taken from tlie Consolidated Division Court Act 1.3 & 14 Vic. c. 53, s. 78.

(e) In case an execution in a division court be returned nulla bona, and the

sum remaining unsatisfied in the judgment under which the execution issued

amounts to the sum of forty dollars, the plaintiff or defendant may obtain a tran-

scrii)t of the judgement from the clerk, under his hand and sealed with the seal

of the court, which transcript shall set forth

—

1. The proceedings in the cause.

2. The date of issuing execution against goods and chattels,

3. The bailiff's return of nulla bona thereon as to whole or part.

And upon filing such transcript in the office of the clerk of the county court in

the county where such judgment has been obtained or in the county where the

defendant's or plaintiff's lands are situate, the same shall become a judgment of

such county court: Con. Stat. U. C. c. 19, ss. 142, 143.

if the transcript omit any of the above required particulars it will be a nullity,

so that no fi f<r. lands can be issued thereon: Farr v. Robins, 12 U. C. C. P. 35;

Jacomb v. Henri/, 13 U. C. C. P. 377 ; Hope v. Graves, 14 U. C. C. P. 393. But if
•

it be correct so as to become a judgment of the county court for any ])urpose, it

becomes so for all purposes, including examination and commitment of the judg-

ment debtor: Kekoe v. Brown et al, 13 U. C. C. P. 549.

(/) Taken from Stat. Ont. 31 Vic. cap. 25, s. 1, which repealed section 252 of

the C. L. P. Act, and sustituted this section therefor.

((/) It is often made a question as to what estates or interests in lands can or

may be sold under an execution against lands. Mere possession constitutes prima
facie a seisin in fee, which can only be sold on an execution against lands : Doe
d. Keo(jh V. Calhoun, 1 U. C. Q. B. 1 57. But it has been held that a mere right
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before or after any retura thereof: Provided, always, that Proviso,

the Sheriff shall not expose the lands for sale, or sell within Le.soid°

less than twelve months from the day on which the writ year'"*

against the lands is delivered to him. (/i)

INVENTORY AND SALE OF GOODS.

25ti, ) la case any goods or chattels be seized in sheriff to

execution under a writ issued out of either of the Superior ventory to

Courts of Common Law or of any County Court, the Sheriff, &Jf
°^^"'^'^'

his deputy or officer, who seized the same, shall, on request,

of action or entry on lands is not saleable under execution : Doe d. Ausman et al v.

Mhithorne, 3 U. C. Q. B. 423. Nor can be a mere trust estate : Doe d. Simpson v.

Privat, 5 U. C. Q. B. 215. A rent-charge issuing out of and chargeable upon a
freehold estate is not subject to be seized and sold as a chattel : Smi/hv. TunibnU,
lb. 586; but maybe seized on an execution against lands: Do}<f/aIl y. TurnhnU,

10 U. C. Q. B. 121. The interest of a reversioner in lands may be seized dur-

ing the lifetime of the tenant for life : Doe d Cameron v. Robinson et al, 1 U. C.

Q. B. 335. When real property is conveyed to trustees for the satisfaction of

debts, so as the sale be made within a certain period, and the sale be not made
within that period, no use results to the grantor that can be seized in an execu-

tion against lands : Doe d. Laurason v. The Canada Company, 6 0. S. 428. Lands
held in fee simple by a debtor at the time of his death may be seized on a judg-

ment against his executor or administrator in respect of the debt of the deceased :

Gardener v. Gardener, 2 O.S. 520; Stat. 27 Vic. cap. 15. But no such sale can be
had on a judgment against the administrator of the administratrix of the deceased :

IngaUs et al v. Reid, 15 U. C. C. P. 490. And now a contingent, an executory, and
a future interest, and a possibility coupled with an interest in any land, whether
the object of the gift or limitation of such interest or possibility be or be not ascer-

tained ; also a right of entry, whether immediate or future, and whether vested or

contingent into or upon any land, may be disposed of by deed : Con. Stat. U. C. cap.

90, s. 5. And any estate, right, title, or interest in lands which may be so conveyed
or assigned by any party, is liable to seizure and sale under execution against such
party: lb. s. 11. But a right to dower without entry is not "a contingent or

executory or a future interest or a possibility coupled with an interest." wilhin

the meaning of the statute, and so is not subject to execution : 2rcAnnany \.

Turnbull, 10 Grant. 298.

(h) Does this mean that lands liable to be sold upon a writ must be lands in

the hands of an execution debior at the time the writ is placed in the hands of

the sheriff? or does it mean that lands acquired subsequently may be sold imme-
diately after the expiration of twelve months, provided the siierifT has advertised

the lands for the required time? or does it mean tliat althougli the lands would
be* liable to seizure during the currency of tlio writ, the siierifT niu>t hold the

writ over it for twelve months before he can sell? Lands acquired wliile flie writ

is in the sheriff's hands may be sold under it if properly advertised, tliough tijey

have not been twelve months owned by the debtor: RuKan v. Levisronie, 16 U.
C. Q. B. 495, per Burns, J. An alias fi. fa. need not be twelve months in the

hands of the sneriff before sale: Nicknlly. Cratcford, Tay. Rep. 277; Ruttan v.

Levisconte, 16 U. C. Q. B. 500; Campbell v. Delihanty et al, 24 U.C. Q.B. 236; see

further as to irregularities in writs of execution note c to section 246.

(J) Taken from our old Statute 49 Geo. IIL cap. 4, s. 5.
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deliver to the owner, his agent or servant, an inventory thereof

before they are removed from the premises on which they

have been so seized; (^) and no SheriflF or other officer shall

sell any effects under a Writ of Execution until he has, pre-

viously thereto, given at least eight days' public notice in

writing of the time and place of sale, at the most public

place in the Municipality, where such effects have been tnken

in execution. (/) 51 Geo. III. c. 6, ss. 2, 3; 49 Geo. III.

c. 4, s. 5.

^xem^ed' ^^^- (^'0 The goods and chattels exempt by law from

from execu- seizure, (k) shall not be taken in execution under any Writ

{k) The object of this section is the protection of the execution debtor from
the abuse of the process of the court by the sheriff or any of his officers. The
request need not be in writinj^, and when made should be complied with before

the goods or chattels are removed from the premises on which they have been
seized.

(I) "Where the writ is in itself regular, the omission of the sheriff to advertise

will not, it is apprehended, affect tke purchaser at the sale : Faterson v. Todd,

24 U. C. Q. B. 296 ; and certainly is no ground for setting aside the writ, though
the advertisement be not made till the writ is spent : 3Iorrison v. Jiees, 1 Prac.

R. 25.

(m) This is substituted by Stat. 23 Vic. cap. 25, s. 3, for the original clause of

this act corresponding in number with the one here annotated.

(n) The following are the exemptions :

1. The bed, bedding and bedsteads in ordinary use by the debtor and his

family;

2. The necessary and ordinary wearing apparel of the debtor and his family;

3. One stove and pipes, and one crane and its appendages, and one pair of and-
irons, one set of cooking utensils, one pair of tongs and shovel, one table, six

chairs, six knives, six forks, six plates, six teacups, six saucers, one sugar basin,

one milk jug, one tea pot, six spoons, all spinning wheels and weaving looms in

domestic use, and ten volumes of books, one axe, one saw, one gun, six traps, and
such fishing nets and seines as are in common use

;

4. All necessary fuel, meat, fish, flour and vegetables, actually provided for

family use, not more than sufficient for the ordinary cousumjition of the debtor
and his family for thirty days, and not exceeding in value the sum of forty

dollars

;

5. One cow, four sheep, two^^hogs, and food therefor, for thirty days

;

6. Tools and implements of or chattels ordinarily used in the debtor's occupa-
tion to the value of sixty dollars.

There can be no exemption against the crown: Her/ina v. Davidson, 21 U.C. Q.B.
41. Nor is any chattel mentioned in sub-sections 3,4,5 or 6, exempt from seizui-e

in satisfaction of a debt contracted for such identical chattel : 23 Vic. cap. 25, s. 5.

So goods and chattels as respects debts contracted before 19th May, I860, remain
liable to seizure and sale under execution, provided the writ of execution under
which they are seized has indorsed upon it a certificate, signed bj' the judge of the
court out of which the writ issues, certif^'ing that it is for the recovery of a debt



S. 255.] STOCKS SEIZED UNDER EXECUTION. 361

from either of the said Superior Courts, or from any County

Court, (o)

STOCK :may be sold.

255- (p) The stock held by any person in any bank or nank stock

in any corporation or company in Upper Canada, having a stocks may

joint transferable stock, (q) may be taken and sold in execu- execution,

tion in the same manner as other personal property of a

debtor, (r) 2 Wm. IV. c. 6, s. 1 ; see 12 A^ic. c. 73, s. 1.

before 19th May, 1860 : Stat. 24 Vic. cap. 21, s. 2. A debtor may select out of
any larger number the several chattels mentioned as exempt from seizure : Stat.

23 Vic. cap. 25, s. 6. Jewellery, it would seem, is not necessary wearing apparel,

so as to be exempt : 3Iontague v. Ridiardson et al, 24 Conn. Kep. 338 ; 2owns v.

Pratt, 33 N. PI. 345.

{()) In an action against a sheriff and his sureties, for not paying over moneys
levied under a fi. fa. it appeared tiiat certain goods of one H. had been seized b}'

the sheriff at plaintiff's suit, and claimed by tlie debtor's brother under a sale which
the plaintiffs alleged to be fraudulent. The debtor also claimed exemption for .S60
wortli of goods under 23 Vic. cap. 25, and these latter goods the sheriff sold under
a subsequent execution, the debt fur which had been recovered before 19th May,
1860, as appeared by an exemplification of the judgment. Held that plaintiffs

could have no claim in respect of such goods, for they were exempt from their

writ under 23 Vic. cap. 25, and, even if not subject to the other execution, the
sheriff was responsible to the execution debtor, not to the j^laiutiff, for the pro-
ceeds : Michie et al v. Reynolds, 24 U. C. Q. B. 303.

{p) Taken from repealed statute of Upper Canada 2 Wm. IV. cap. 6, ss. 1, 2,

The legislature of Canada afterwards passed an act " to make better provision for

the seizure and sale of shares and dividends of the stockholders of all incorpo-
rated companies : 12 Vic. cap. 23. The latter is still in force as Consol. Stat. Can.
cap. 70. The two acts must be read together as if one act : Goodwin v. Otiaica and
Frescott Railway Co. 22 U. C. Q. B. 186.

(q) All shares and dividends of stockholders in incorporated companies are to

be iield, considered and adjudged to be personal property, and liable as such to

bona fide creditors for debts: Con. Stat. Can. cap. 70, s. 1.
' All corporations estab-

lished for purposes of trade or profit, or for the construci ion of anj- work, or for

any purpose from which revenue is intended to be derived, are to be deemed
incorporated companies for the above mentioned purposes, thougii not called
companies in the act or charter incorporaling tiiem : Ih. s. 7. Tlie shares are to
be held personal property found by tlie sheriff in tlie i)]ace where tlie notice of
seizure ma}' be made: Ih. s. 5. The shares of individual proprietors in a railway
company are not to be deemed cither an interest in land or goods and merchan-
dize, within the Statute of Frauds: Jlitmhle v. Mitchell, 1 1 A. <t E. 205; Bradley
V. Hohhicorlh, 3 M. & W. 422; Dancuft v. Albrecht, 12 Sim. 189, Tempest el al
V. Kilner, 3 C. B. 249; see further Pierpo\nt v. Brewer, 15 M. tfc W. 201 ; Freeman
v. Appleyard, 7 L. T. N.S. 282. However, shares in a canal company have been
held to pass to the assignees of a bankrupt as personal estate : Ex parte Lancaster
Canal Navigation Co. 1 Deac. & Chit. 411.

(r) The sheriff to whom the writ of execution is addressed, on being informed
on behalf of the plaintiff that the defendant has stock in an incorporated com-
pany, and on being required to seize such stock, must forthwith serve a copy of
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To be trans- 95®. (s) UpoD the production of a certificate under the

certificate of hand aud scal of office of the Sheriff, declaring to whom any

stock taken upon an execution has been sold by him, (^) the

cashier of the bank, or the proper officer of any other such

company or corporation, the stock of which has been sold,

shall transfer such stock from the name of the original stock-

holder to the person named in the certificate as the purchaser

under the' execution; (?<) and such purchaser shall thence-

forth be entitled to receive all dividends and profits arising

from such stock, and in all other respects be considered in the

place of the former stockholder, {v) 2 Wm. IV. c. 6, s. 2.

the writ on the company, with a notice that all the shares which the defendant

may have in the stock of such company are seized : Con. Stat. Can. c. 70, s. 3.

From the time of such service no transfer of stock by the defendant is valid unless

or until the seizure is discharged : lb. Every such seizure and sale under the

same includes all dividends, premiums, bonuses, or other pecuniary profits upon

the shares seized : lb, The same, after notice from the sheriff, are not to be paid

by the company to any party except the party to whom the shares may be sold

by the sheriff unless and until the seizure be discharged, on pain of paying the

same twice : lb. If the company have more than one place where service of pro-

cess may be legally made upon them, and there be some place where transfers of

stock may be notified to and entered by the company so as to be valid as regards

the company, or where any dividends or profits on stock may be paid, other

than the place where service of sucli notice has been made, such notice shall not

affect any transfer or payment of dividends or profits duly made and entered at

any such other place so as to subject the company to pay twice, or to affect the

rights of any bona fide purchaser until after the expiration of a period from the

time of service sufficient for the transmission of notice of such service by post

fVora the place where it has been made to such other place : lb. a. 4. It is the

business of the company to transmit the notice : lb.

(s) Taken from our repealed Statute of Upper Canada, 2 AVm, IV. cap. 6, s. 2,

and to be read in connection with Con. Stat. Can. c. 70, formerly Stat, of Canada,

12 Vic. cap. 23: Goodwin v. The Ottaioa and Prescott Railway Co, 22 U. C.

Q. B. 186.

{t) Whenever any share has been sold under a writ of execution, the sheriff by
whom the writ has been executed must, within ten days after the sale, serve upon

the incorporated company, at some place where service of process upon such com-

pany may be made, an attested copy of the writ of execution, with his certificate

endorsed thereon, certifying to whom the sale of such share has been by him
made: Con. Stat. Can. c. 70, s. 2.

(w) The officer will not be compelled by mandamus to perform this duty unless

all the requirements, as well of the section annotated as of Con. Stat. Can. c. 70,

have been complied with: Goodwin v. The Ottawa and Prescott Railway Co.

22 U. C. Q. B. 186. Therefore where it was not shown that a copy of the writ

had been served, together with the certificate, the plaintiff, who sued under the

C. L. P. Act, claiming a mandamus, failed in his action : lb.

{v) The person purchasing shall thereafter be a stockholder of the shares and

have the same rights and be under the same obligations as if he had purchased
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25T. (a) The Sheriff or other officer to whom any Writ The interest

of Fieri Facii's against the lands and tenements of any JMort- gois may be

gagor of Real Estate is directed,
(Jj)

may seize or take in exe- cutio
".

'^^^"

cution, sell and convey, (in like manner as any other Real

Estate might be seized or taken in execution, sold and con-

veyed,) (c) all the legal and equitable interest of such Mort-

gagor in the 3Iortgaged lands and tenements. ((/'). 12 Vie.

c. 73, s. 1.

258. (e) The effect of such seizure or taking in execu- Effect of

tion, sale and conveyance, of any such Mortgaged lands and ^""^^ ^^^^•

tenements, (/) shall be to vest in the purchaser, his heirs

and assigns, all the legal and equitable interest, of the Mort-

the sliarcs from the proprietor thereof, in such form as may be by hxw provided
for the transfer of stock in the company: Con. Stat. Can. c. 70, s. 2.

{a) Taken from our repealed Statutes of Canada, 12 A^ic. c. 73, s. 1, which for

the tirst time in this Province subjected an equity of redemption to sale under a
common law execution against the lands of the mortgagor.

(i) This act as firi^t passed only authorized the sale of the legal and equitable
interest of the mortgagor on a judgment recovered against him and on an execution
issued against his lands and tenements: The Bank of Up^er Canada v. Brovah,
8 U. C. i'j. J. 264; but see new Stat. 27 Vic. cap. 13, s. 1.

(r) See section 252 of this act and notes thereto.

{d) It is now declared by statute that the word "mortgagor," whenever it

occurs in this section or in the 258 and 259 sections of this act, shall be read and
construed as if the words "his heirs, executors, administrators or assigns, or per-

son having the equity of redemption," were inserted immediately after such word
" mortgagor:" 27 Vic. cap. 13, s. 1. It is by the same statute expressly provided
that the equity of redemption in any freehold mortgage of real estate shall be
ealeable under an execution at law against the lands and tenements of the owner
of such equity of redemption in his lifetime, or in the hands of his executors or
administrators after his death, subject to such mortgage in the same manner as

any lands and tenements can now be sold under an execution at law : lb. Before
the passing of the statute the interest of a mortgagor in a freehold mortgaged
estate was not saleable under execution at law: JJoe d. C-imphell v. Thompson,
MS. II. T. 6 Vic. 11. <fe II. Dig. " Execution," 12. So it has been held that an equity
of redemption in a term of j-ears cannot be sold on an execution at law against
goods: Doe d. Webster v. FUzijcrali, MS. E. T. 2 Vic. R. <fe II. Dig. "Execution,"
11 ; or lands: Doe d. Court v. Tapper, 5 O.S. 040; Chisholm v. Sheldon, 1 Grant,
108; s. c. 2 Grant, 178. But still the sale of such an interest was held to be
efFectual in equity as to the interest of the executrix of the deceased owner, who
pointed out the land and desired to have it sold : Walton v. Bernard, 2 Grant, 344

;

and it was afterwards held that the purchaser at sheriff's sale of the reversion
in land mortgaged for a term of j-ears was entitled to redeem the mortgage for

his own benefit: Waters v. Shade, 2 Grant, 457 ; see further section 2GU of this act.

.
(e) Taken from the repealed Statute of Canada, 12 Vic. c. 73, s. 2.

(/) See note b to section 257.
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gagor therein at the time the "Writ was placed in the hands

of the Sherifif or other Officer to whom the same is directed

as well as at the time of such sale, and to vest in such pur-

chaser, his heirs and assigns, the same rights as such Mort-

gagor would have had, if such sale had not taken place; (y)

and the purchaser, his heirs or assigns, may pay, remove or

satisfy, any Mortgage, charge, or lien, which at the time of

such sale existed upon the lands or tenements so sold, in like

manner as the Mortgagor might have done, and thereupon

the purchaser, his heirs and assigns shall acquire the same,

estate, right and title, as the Mortgagor would have acquired,

in case the payment, removal or satisfaction had been effected

by the Mortgagor, and on payment of the Mortgage money to

the Mortgagee by the purchaser, his heirs or assign*, the

Mortgagee, his heirs, or assigns shall, if required, give to such

purchaser, his heirs or assigns, at his or their charge, a certifi-

cate of payment or satisfaction of such mortgage, (Ji) which

certificate may be in the following form, that is to say :

To the Kegistrar of the County of :

I, A. B. of , do certify that C. D. of — , who

hath become the purchaser of the interest of E. F. of
,

hath satisfied all money due upon a certain Mortgage made

by the said E. F. to me, bearing date the day of

, one thousand eight hundred and , and regis-

(g) The purchaser acquires only the title of the mortgagor at the time the writ

is delivered to the sheriff, not at the time of the recovery of judgment: see Pegg

V. Metcalfe, 3 U. C. L. J. 148. The interest of the mortgagor in a portion only of

the mortgaged jiremises cannot be sold under execution: Ileward v. Wolfenden,

14 Grant, 188; Van J)/orman v. McCarty, C. P. M. T. 1869.

(A) "When any person entitled to any freehold or leasehold land by way of

mortgage has departed this life, and his executor or administrator is entitled to

the money secured by the mortgage, or has assented to a bequest thereof, or has

assigned the mortgage debt, such executor or administrator, if the mortgage

money was paid to the testator or intestate in his lifetime, or on payment of the

principal money and interest due on the said mortgage, may convey, release and dis-

charge the mortgage debt and the legal estate in the land: Con. Stat. U. C. c. 87,

8. 5. The executor or administrator has the same power as to any portion of the

lands on payment of some part of the mortgage debt or on any arrangement
for exonerating the whole or any part of the mortgaged lands, without payment
of money: Ih. But it has been held that neither the executor nor administrator

has any power to sell or convey the legal estate held by his testator or intestate to

a person purchasing the mortgage: Robinson v. Bi/ers, 9 Grant, .572; Hunter v.

Farr et al, 23 U. C. Q. B. 324; sec Stat. Ont. 32 Vic. cap. 10, and 33 Vic. cap. 18.
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tered at of the clock in tlie forenoon (^cis the case may

be) of the • day of , in the same year, (^or as

ike case may he), and that such mortgage is therefore dis'

charged. As witness my hand this day of ,

one thousand eight hundred and .

(Signed) A. B.

E. H. of
] ^^.

r, rt c ' Witnesses.
G. H. of

)

And such certificate shall be of the like effect, and shall be

acted upon by registrars and others to the same extent as if

the same had been given to the Mortgagor, his heirs, execu-

tors, administrators or assigns. 12 Vic. c. 73, s. 2.

3o0- ( /) Any Mortgagee of lands and tenements so sold, Mongagee
. . /T , -,r /I • 1 • may become

or the heirs or assigns of such Jlortgagee, (being or not being imniia-ser

Plaintiff or Defendant in the judgment whereon the writ of s:iies.

Fieri Facias under which such sale takes place has issued)

may be the purchaser at such sale, and shall acquire the same

estate, interest and rights thereby as any other purchaser; (Jc)

but in the event of the Mortgagee becoming such purchaser,

he shall 'give to the Mortgagor a release of the mortgage

debt, (l) and if any other person becomes such purchaser,

and if the Mortgagee enforces payment of the mortgage debt

against the Mortgagor, then such purchaser shall repay the

amount of such debt and interest to the Mortgagor, {jn) and

(_;) Taken from repealed statute of Canada, 12 Vic. cap. 73, s. 3.

(1-) Any mortgagee of freehold or leasehold property, or any assignee of such

mortgagee, may take and receive from the mortgagor or liis assignee a release of

the equity of redemption in such property, or may purchase the same under any
power of sale in his mortgage or any decree, without thereby merging the mort-

gage debt as against any subsequent mortgagee having a charge on tiie same pro-

perty : Con. Stat. U. C. cap. 87, s. 1. In case any such prior mortn^agce or his

assignee takes a release of the equity of redemption of the mortgagor or his

assignee in such mortgaged property, or purchases tiie same under any power of

salein his mortgngc or under any decree, no subsequent mortgagee or his assignee

shall be entitled to foreclose or sell such i>roperty without redeeming or selling

subject to the rights of such ])rior mortgaijce or liis assi<;nec, in tiie same manner
as if such prior mortgagee' or his assignee had not acquired such equity of redemp-
tion : Jb. s. 2.

(?) QucBre as to the effect of intermediate mortgages or charges on the land

:

see Peffge v. Metcalfe, 3 U. C. L. J. 148.

(;n) Irrespective of the form of the contract between the parties, the rule is

clear, independently of this statute, tliat the purchaser of an equity of redemption
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in defauU. of payment thereof within one month after demand,

tlie Mortgagor may recover from such purchaser the amount

of such debt and interest, in an action for money had and

received, (?i) and until such debt and interest have been

repaid to the Mortgagor, he shall have a charge therefor upon

the mortgage lands, (o) 12 Vie. c. 7o, s. 8.

„, . ^ ^ S^50. Cp) On any writ, precept or warrant of execution
The ml crest ^^ ^ •' ? c i

of amort- asiainst goods and chattels, (q) the sheriff or other ofi&cer to

goods moi-t- whom the same is directed, may seize and sell the interest or

be'^soiaiu equity of redemption in any goods or chattels of the party

against whom the writ has issued, (/•) and such sale shall

convey whatever interest the Mortgagor had in such goods

and chattels at the time of the seizure, (.s) 20 Vic. c. 3,

s. 11 ; and see 12 Vic. c. 78, s. 1.

is bound as between himself and his assignees to pay off incumbrances : Thompson

V. Wilkex, Grant. 594. The purchaser of an equity of redemption subject to a

charge wliich is his own proper debt, or which he is under any contract expre-s

or implied to discharge, cannot keep such incumbrance alive against a mesne
incumbrance which by the terms of the contract of purchase express or implied

the purcha^xn' wa? bound to discharge : Blake v. Beaty, 5 Grant. 359.

(«) Monej' liad and received is the most comprehensive of all the common
counts. It is applicable wherever the defendant has received money which in

justice and equity belonged to the plaintiff under circumstances which render the

receipt by tiie defendant a rei-eipt to the use of the plaintiff. The purchaser here

at the time of purcha.'e as it were takes credit for the amount of the mortgage
money, as if he had received the amount thereof to the use of the mortgagor,

and tliMcfore is either bound to apply it in liquidation of the mortgage, or pay
the same to the mortgagor as money received to his use.

(o) Not only is tlie right to sue for the money given to the mortgagor as

against the ]nirchaser, but, in order that the mortgagor shall be as nearly as pos-

sible periectly secure, it is declared that until such debt and interest have been
repaid to the mortgagor the latter shall have a charge therefor upon the mort-

gaged lands.

{p) Taken from repealed Statute 20 Vic. cap. 3, s. 11, as consolidated with

repealed Statute 12 Vic. cap. 73, s. 1.

{q) See note d to section 257.

(r) The sheriff has no power to take or remove the corpus of the goods or chat-

tels. All that he is em^jowered to control or sell is " the interest or equity of

redemption."

(s) "At the lime of the seizure." Considering that an execution from the

superior courts or a county court binds goods and chattels from the time of the

delivery of the writ to the sheriff, it is difhcult to see why the legislature post-

poned the operation of the writ under this section till seizure. But so it is ; and
it is apparently in the power of the execution debtor, between the delivery of the

writ to the sheriff and seizure, to assign his interest, and if done bona fide defeat

the execution: see Pegge v. Metcalfe, 3 U. C. L. J. 148.
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MONEY AND SECURITIES.

2G1. (0 The Sheriff or other officer, having ihe execu-

tion of any Writ of Fieri Facias against goods sued out of

either of the Superior Courts of Common Law, or out of any siicriiTm.iy

.
Kcize nuiiiey

County Court, or of any precept made in pursuance thereof) ""ii ^eemi-

shall seize any money or bank-notes (including any surplus monty.

of a former execution against the debtor), and any cheque?,

bills of exchange, promi.s.sory notes, bonds, mortgages, special-

ties or other securities for money, belonging to the person

against whose effects the Writ of Hcri Facias has issued,

and shall pay or deliver to the party who sued out the execu-

tion, any money or bank-notes so seized, or a sufficient part

thereof, (;/) and shall hold any such cheques, bills of Money
. , , • 1 • hi'izrii to be

exchange, promissory notes, bonds, specialties or other seeu- i'..i.i ovor to

. . J, . . . p , ,
jiai-ty taking

rities tor money, as a security or securities tor the amount by out the .-xe-

the writ and endorsement thereon directed to be levied, or so

much thereof as has not been otherwise levied or raised, and

such Sheriff or other officer may sue in his own name for the

(/) Tiiken from repealed Statute 20 Vic. cap. 57, s. 22, the origin of whifh
apparently is Eng. Stat. 1 (fe 2 Vic. cap. 110, s. 12.

(k) The sheriff at common law can only seize under a Ji. fa. such things as
he can sell: Le^ffe v. Eoans ct al, 6 M. <fe \V. 'S6, per Parke, B. ; with the excep-
tion of wearing apparel actiuiUj- in u-:e. and perhaps goods in his actual imme-
diate por-session: ISunbolf v. A/ford, 3 M. <fe \V. 2.54, per Parke, B. ; but deeds,
cheques, bills, notes, bonds, morl gages, specialties, or other securities for

money, could not at common law bo seized or sold under execution because the
law did not consider them tlie subject of sale: Wood v. Wood, 4 Q. B. 401 ; and
the object of this enactment is to subject the securities mentioned to execution
as of floods and chattels: lb. When money is seized it becomes as it were money
the proceeds of goods and chattels seized and solil: CoUinijrid(/e v. I'u/lon, 2 L.

M. (t P. 6."i4. But it does not become eai-niarked, nor doe."? the jiroperty in it

become vested in the execution creditor: lb. <158, per Jervis, C. J. Power is by tlie

Bection exprer^sly given to the sheriff to seike money the jiroceeds of a former exe-
cution against the debtor: see Harrison v. I'aijnler, 6 M. <fe W. 387; Maulers v.

Stanle}/, 8 Dowl. P. C. 169; Brun v. Iluichini'.on, 2 D. tfc L. 43; Wood v. Wood,
4 Q. B. 3117; King v. Knott, 3 Ir. Jur. U.S. G9. But it has been held that Iho
Bherifl cannot seize money in the hands of a tliird )>arty for the u-^e of the defend-
ant: RobiiLton V. Peace, 7 Dowl. P. C. 93; Jirown v. I'errott, 4 Beav. 58."). 8o it

has been lield that money depo>iited in an action in lieu of bail cannot be paid out
to an execution creditor in aix/ther action : France v. Campbell, 9 Dowl. P. C. 914.
As to clieques, dc. see Sijuire eVal v. Hudson et al, 1 Q. B. 3o8

; Watts v. J'Jf'ri/f't

3 Mac. & Gov. 422; Kjt parte Chaplin, 3 Y. it C. 3'.i7. Semble, tliut books of
account and open accounts cannot be seized by the sheriff—at lea«t tliey cannot
be sold or transferred ; but if seizable at all must be hclil by the sheriff in security
for the judgment dibt, and colh?cti'd as ^ucli in liis own name: McNaughton v.

Webster, G U. C. L. J. 17. A sale of books of account by the sheriff does not pass
the property in the debts or accounts therein cliarged: lb.
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Payment
thereon to

the .Sheriff

to be valid.

Sheriff to

pay over
moneys so

paid to him.

Surplus to
be paid to

the party
against
whom the
execution
issues.

recovery of the sums secured thereby, when the time of pay-

ment thereof has arrived, (v) 20 Vic. c. 57, s. 22.

^03- («) The payment to such Sheriff or other ofi&cer by

the party liable on any such cheque, bill of exchange, pro-

missory note, bond, specialty or other security, with or with-

out suit, or the recovery and levying execution against the

party so liable, shall discharge him to the extent of such pay-

ment or of such recovery and levy in execution (^as the case

may he), from his liability on any such cheque, bill of ex-

change, promissory note, bond, specialty or other security, (h)

20 Vic. c. 57, s. 22.

S@3. (c) The Sheriff or other officer shall pay over to the

party who sued out the writ, the money so recovered, or a suf-

ficient sum to discharge the amount by the writ directed to be

levied, (d)

3©4:. (e) If, after satisfaction of the amount, together

with Sheriff's poundage and expenses, (/) any surplus

remains in the hands of the Sheriff or other officer, the same

shall be paid to the party against whom the writ issued. (^)

{v) The same in regard to the effects of an absconding debtor: see Con. Stat.

U. C. cap. 25, s. 25.

(a) Taken from 20 Vic. cap. 5*7, s. 22, the origin of which apparently is Eng.

Stat. 1 <fe 2 Vic. cap. 110, s. 12.

{h) The law will never compel a person to pay a sum of money a second time

which he has paid once under the sanction of the court: per Channel, B., in Wood
el al V. Dunn, L. R. 2 Q. B. 80.

(c) Taken from Eng. Stat. 1 & 2 Yic. cap. 110, s. 12.

(o?) This is simply acting in obedience to the command of the writ. The party

entitled to the money makes a written demand on the sheriff for a return of the

writ, in which case it is the duty of the sheriff within eight days, inclusive of the

service of the demand, to return the writ : 27 cfe 28 Vic. cap. 28, s. 34. If the sheriff

wilfully neglect or refuse to do so, he is liable to be ruled to return the writ, and

to be further proceeded against by attachment as in other cases of contumacy to

orders or rules of court: lb. The sheriff in such case to pay the costs of any rule

or order taken out to compel the return and all other costs consequent thereon,

and also the costs of the requisition to make the return: lb. s. 86.

(e) Taken from Eng. Stat. 1 & 2 Vic. cap. 110, s. 12.

(/) In case a part only be levied on any execution against goods and chattels,

the sheriff is entitled to poundage only on the amount so levied, whatever may
be the sum indorsed on the writ: Section 2*71.

(g) After satisfaction of the execution, the surplus of course is held to the use

of the debtor. No doubt he could maintain money had and received for it against
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fiG5. (A) No SheriflF or other officer shall be bound to sue Sheriff not

any party liable upon any such cheque, bill of exchange, sue until

promissory note, bond, specialty or other security, unless the

party who sued out the execution enters into a bond with two

sufficient sureties to indemnify such Sheriff or officer from all

costs and expenses to be incurred in the prosecution of the

action, or to which he may become liable in consequence

thereof; («') and the expense of such bond may be deducted

out of any money recovered in such action, {j") 20 Vic. c.

57, s. 22.

PRIORITY OF EXECUTIONS.

2GG. (/O Where a writ against the goods of a party has Ca.sc9ofexo-

issued from any of such Courts, and a warrant of execution c"u'lity'^"°^

against the goods of the same party has issued from a Division Dh'i^ion^'^

Court, the right to the goods seized shall be determined by
^^',",e*time'"'

the priority of the time of the delivery to be executed of the
g^jJI" jV,Ji°f

writ to the Sheriff, or of the warrant to the Bailiff of the Divi- r'-"\»<ied
' for.

sion Court; (/) and the Sheriff, on demand, shall, by writing

the sheriff after demand: see Kinff v. Macdonald, 15 U. C. C. P. 397. The pro-

ceeds of an execution may be attached in the sheriff's hands for a debt due by the
execution creditor :' Murray v. Simpson, 8 Ir. C. L. R. Ap. xlv.

(A) Taken from Eng. Stat. 1 <fe 2 Vic. cap. 110, 8. 12.

(i) This is only a reasonable protection to the sheriff See a similar provision
in the case of absconding debtors: Con. Stat. U. C. cap. 25, s. 25. The con-
dition of the bond should be as nearly as possible in the very words of the
statute.

(j) And 80, it is apprehended, be ultimately paid by the execution debtor.

{k) Taken from Stat. 20 Vic. cap. 57, s. 24,

(l) Apparently a warrant of execution from a division court, unlike an execu-

tion from a court of record, does not bind the goods from the time of its receipt

by the officer, but from the time of levy: Culloden v. McDowell, 17 U. C. Q. B.
357. This being so, an execution from a court of record, though subsequent in

point of time, if there were no levy under it, would prevail against it. The object

of the section here annotated is to prevent such an injustice being committed by
providing that in the case of rival executions, some from courts of record and
some from division courts, priority shall bo determined " by the time of the
priority of the delivery to be executed of the writ to the sheriff or warrant to the
division court bailiff." Now that a seizure of goods under a division court exe-

cution (commonly called a warrant) is entitled under the operation of this sec-

tion to priority over a seizure subsequently made by the eherifT, trespass will

not lie against the latter for the seizure made by him, the goods being already
under the division court execution in the custody of the law: Kin^ v. Macdonald,
15 U. C. C. P. 397. Held, also, that in the absence of a count for money had and

24
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signed by him or his deputy or a clerk in Lis office, inform

the Bailiff of the precise time of such delivery of the writ,

and the Bailiff, on demand, shall shew his warrant to any

Sheriff's officer; (m) and such writing purporting to be so

signed, and the endorsement on the warrant shewing the

precise time of the delivery of the same to such Bailiff, shall

respectively be sufficient justification to any Bailiff or Sheriff

acting thereon, (n) 20 Vic. c. 57, s. 24.

NOTICE OP SALE OP LANDS.

Notice of .26T. (o) Before the sale of real estate upon execution
sale of lands

jjaainst lands and tenements, the Sheriff shall publish (p) an

tion. advertisement of sale in the Canada Gazette, at least six times,

specifying :

First—The particular property to be sold
;

Second—The names of the Plaintiff and Defendant

;

Third—The time and place of the intended sale;

received, plaintiff could not recover the surplus money which the sheriff could

have seized, in the hands of the division court bailiff, under section 226 of this

act, after satisfaction of the prior execution : lb.

(m) So that each officer shall know the precise portion of the other in regard

to the executions in their several hands.

(re) i. e. As against execution creditors claiming priority as between the rival

executions.

(o) Taken from the old King's Bench Act, 2 Geo. IV. cap. 1, s. 20.

(/») The omission to do as here directed is only an irregularity, with which a

purchaser at sheriff's sale is not to be affected : Paierson v. Todd, 24 II.C. Q.B. 296.

The purchasers title to land sold by the sheriff is prima fade good when the

sale is made upon a legal writ and the debtor is in possession at the time of sale

:

Doe d. Boulton v. Fergusson, 5 U. C. Q. B. 515. A defendant seeking to defeat the

title on the ground of a defect in the proceedings anterior to the writ, must show
clearly and conclusively that there was such a defect : 76. The title is not liable

to be defeated by irregularity in the proceedings anterior to the judgment: 76.

Unless the circumstances are such that the purchasers taking the deed can be

said to amount to fraud: McDonald -y. Cameron, 13 Grant, 84. So long as the

judgment subsists in full force, it supjiorts the execution, and the execution supports

the sale. See further R. & H. Dig. " Sheriff's deed," passim—" Sheriff's sale"

—

under which heading 19 cases have been collected: 76. " Title," cases 1, 2, 3, 11, 12,

13, 14, 15 and 16 ; also to McDonell v. McDonell, 9 TT. C. Q. B. 259 ; Doe d. Burnham
v. Simmonds, 76. 436 ; Doe d. Meyers v. Meijers, lb. 465 ; Doe d. Elmsley et ux. v.

McKenzie, lb. 559 ; In re Campbell and RiMa7i. 10 U. C. Q. 13. 641 ; Burnham v. Daly,

IIU. C. Q. B. 21 1 ; Shenston v. Baker, 12 U. C. Q. B. 1 75 ; Reaume et al v. Guichard,

13 U. C. Q. B. 275 ; Stroud v. Kane, lb. 459 ; Doe d. Mills v. Kelly, 2 U.C. C. P. 1

;

Douglass v. Bradford, 3 U. C. C. P. 459.
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and he shall, for three months next preceding thc' sale, also

publish such advertisement in a public news.-aper of the

County in which the lands lie, or shall for three months put

up and continue a notice of such sale in the office of the

Clerk of the Peace, or on the door of the Court House or

place in which the Court of General Quarter Sessions for such

County is usually holden
; (q) but nothing herein contained

shall be taken to prevent an adjournment of the sale to a

future day. (r) 2 Geo. IV. c. 1, s. 20.

S68. (s) The advertisement in the Official Gazette of any Notice in

lands for sale under a Writ of Execution, during the currency consti'tu^e*

of the Writ, (i) (giving some reasonably definite description of execution.

(q) The advertisement must be two-fold :

1. In the Canada Ouzette " at least six times."

2. In a public newspaper of the county in which the lands lie, " for three
months ne.^t preceding the sale ; or shall for three months put up and continue

a notice of such sale in the office of the clerk of the peace, or on the door of the

court house or place in wliich the court of general quarter sessions for such
county is usually holden."

"Where an advertisement to the correctness of which no objection was pointed
out was inserted in a local newspaper for three months before the day appointed
for sale (27th August, 1864), and a notice incorrect in some particulars inserted

in the Canada Gazette on llth June, 1864, and in the four next ensuing weekly
numbers of the Gazette ; but in the sixth insertion the errors were corrected, all

six announcing the sale for 27th August, 1864, and then on 1st October following
another advertisement was inserted in the Gazette for the sale of the lands on
12th November, 1864 (not purporting to be a postponed sale) and tliis was pub-
lished on the five succeeding weekly numbers, but there was no advertisement
for r2th November, 1864, in the local newspaper, the statute was held not to

have been sufficiently comi)lied with : Paterson v. Todd, 24 U. C. Q. B. 299. The
statute requires the sheritt" to specify in the advertisement " the particular pro-

perty to be sold." It is no compliance with this enactment to name, not the
property to be sold, but a whole block, lot, or half lot, when the defendant is

only entitled to an easily distinguished portion of such block, lot, or half lot

:

McDonald v. Cameron, 13 Grant, 92, per Mowat, V. C.

()) Qucere. Is it necessary that there should be any advertisement of "an
adjourned sale:" see Paterson v. Todd, 24 U. C. Q. B. 296.

(s) This section is in its terms restricted to executions against lands.

(t) Nothing can be done under an execution after it has ceased to be current,

unless for the purpose of perfecting what has been commenced while it was in

force: Doe d. Grcenskields v. Garrow, 5 U. C. Q. B. 2.37. Tiiere must be some act
done amounting in law and fact to an incipient step in the execution of the writ:

Doe d. Miller v. Tiffany, lb. 9(>, per Macaulay, J. Tlie mere receipt of the writ

by the sheriff while in office will not be a sufficient inception of execution: 76.

There must be something to connect tlie process witii the land: Ih. It was made
a question before this act whetlier an advertisement in the official Gazelle was a
sufficient step: lb. It is now enacted that such an advertisement giving some
reasonable description of the land shall be sufficient.
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the land in such advertisement,) (?«) shall be deemed a suffi-

cient commencement of the execution to enable the same to

be completed by a sale and conveyance of the lands after

the Writ has become returnable, (d) 19 Vic. c. 48, s. 188.

(m) See preceding section and notes thei-eto.

(v) Where there has been an inception of execution before the expiration of the

writ, the sheriff may do all things necessary to its completion, notwithstanding

its expiration. But if the sheriff go out of office during the currency of the writ

and before sale, his successor must execute the conveyance: Section 269. If the

sale take place before he go out of office, he and not his successor is the proper

person to execute the conveyance: lb. In case of the death, resignation, or

removal of any sheriff, or of any deputy sheriff while there is no sheriff, after he

has luade a sale of lands, but before he has made the deed of conveyance of the

same to the pnrchaser, and whether such sale was under an execution or for

arrears of taxes, the deed or conveyance shall be made to the purchaser by the

sheriff, or by the deputy sheriff, who may be in office acting as sheriff as afore-

said, at the time when the deed or conveyance is made: 27 & 28 Vic. cap. 28, s.

43. Upon the separation of any junior county from any senior county, or upon

the dissolution of any union of counties, the powers, functions and jurisdiction of

the sheriff' of the senior county over and within the junior county shall remain

unimpaired in respect of any writ of mesne or final process in any civil suit or

cause in his hands for service or execution at the time of such separation

or dissolution, and in respect of any renewal of any such writ, and of any
subsequent or supplementary writ of the same nature in the same suit or cause

:

Jb. s. 44. In case a sheriff dies, resigns his office and his resignation is

accepted, or is removed therefroai, the deputy sheriff by him appointed shall

nevertheless continue the office of sheriff, and execute the same and all things

belonging thereto in the name of the sheriff so dying, resigning or being removed,

until another sheriff has been appointed and swoi-n into office ; and the said deputy

sheriff shall be answerable for the execution of the said office in all respects and

to all intents and j^urposes whatsoever, dui'ing such interval as the sheriff so

dying, resigning or having been removed, would by law have been, if he had
been living or continuing in office, and the security given to the sheriff so deceased,

resigning or being removed, by his said deputy sheriff, and his pledges, as well

as the security given by the said sheriff under this act, shall remain and be a

security to the Queen, her heirs and successors, and to all persons whatsoever for

the due and faithful performance of the duties of his office during such interval by
the said deputy sheriff: lb. s. 4*7. Upon the removal of any sheriff from his office,

or upon his resignation of the same, and upon the appointment of his suc-

cessors, the out going sheriff shall, and in the event of the death of any sheriff

the deputy sheriff shall forthwith make out and deliver to the new or incom-

ing sheriff' a true and correct list and account, under his hand, of all prisoners

in his custody, and of all writs and pi-ocess in his hands not wholly executed

by him, with all such particulars as shall be necessary to explain to the said

incoming sheriff the several matters intended to be transferred to him, and shall

thereupon hand over and transfer to the care and custody of the said incoming

sheriff, all such prisoners, writs and process, and all records, books, and matters

appertaining to the said office of sheriff; and the said incoming sheriff shall there-

upon sign and deliver a duplicate of such list and account to the sheriff going out

of office, or to the deputy sheriff where the previous sheriff has deceased, to whom
the same shall be a good and sufficient discharge of and fi-om all the prisoners

therein mentioned, and transferred to the incoming sheriff, and from the further

•charge of the execution of the writs, process and other matter therein contained,
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S69. (a) If the Sheriff goes out of office {h) during the
lYJ^^^I^^^

curreocv of any Writ of Execution acruinst lands, and before hissucces-
•' •' ' sor to exe-

the sale, Tc) such Writ shall be executed and the sale and cute Writs

. • re
against

conveyance of the lands be made by his successor in office, lauds.

and not by the old Sheriff; (jT) but any Sheriff may, after he

has gone out of office, execute any Deed or Conveyance neces-

sary to effectuate and complete a sale of lands made by him

while in office. {() 19 Vic. c. 43, s. 187.

mtliout any writ of ili?chargc or other writ whatsoever, and the said incoming
sheriff shall tiiereupon stand and be charged with the said prisoners, and also

with the execution and care of the said writs, process, and other matters contained

in the said list and account, as fuily and ertectuall}' as if the same writs and pro-

cess had been handed over by indenture and schedule ; and in case any such out-

going slieriff, or in the case of the death of the former sheriff, any sucli deputy
sheriff shall refuse or neglect to make out, sign and deliver such list and account
as aforesaid, and to hand over the process aforesaid in manner aforesaid, every
such sheriff or deputy sheriff so neglecting and refusing shall be liable to make
such satisfaction by damages and costs to the party aggrieved, as he, she, or they
shall sustain by such neglect or refusal: lb. s. 49.

(a) This and the following section appear to have been enacted in order to

remove doubts upon points concerning which when first enacted there was no
very decided opinion in tlie courts : see Doe d. Campbell v. Hamilton, 6 0. S. 88

;

I)oe d. Young v. Smith, 1 U. C. Q. B. 195 ; Doe d. Miller v. Tiffany, 5 U. C. Q. B. 79.

(b) Qu. Is a sheriff to be deemed in office until the appointment of his suc-

cessor or until he has been in a formal and legal manner discharged from the

office ? see Jioss et al v. McMartin, 7 U. C. Q. B. 179. A writ of /?'. fa. was delivered

to the sheriff on 21st November, 1847, returnable in Hillary Term, 184S. On
9th December, 1847, the slieriff tendered to the government his resignation of

office. Cfn 14th of same month it was notified to him tiiat his resignation had
been accepted, but his successor was not appointed till after the return of the

writ, which had been made in the interval. The deputy slieriff, who remained in

the office to Avind up the old business, made his return to the writ. In an action

against the ex-sheritf for a false return it was held under the particular circum-

stauces of the case, that the ex-sheriff must be considered as in office at the

return of the writ and liable upon the return made: lb.; see also Kent v. Mercer,

12 U. C. C. r. 30.

{<:) It is well to notice that this section is restricted to executions against

lands: see Miller v. Stitt, 17 U. C. C. P. 559. It is said that where a sheriff has

made a seizure under a Ji. fa. against goods, he may comjjlete the execution

although he has in the meantime gone out of office : Clerk v. WitherK, G Mod. 290.

((/) It matters not whether there has or has not been an inception of execution

80 long as no sale lias taken place, in which case the successor in office is the

proper person to sell and convey the land seized.

(e) The latter part of this section is implied in the former, though to avoid

question it is well that it should be substantively expressed. If a xale has taken

place the conveyance shall be made by the sheriff who effected the sale, whether

he continue to be sheriff or has resigned that oflice. This is supposing hiui to be

still living. If after sale and before conveyance he die, his deputy nia^- continue

in office and execute all things pertaining to it in the name of the deceased : Con.
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POUXDAGE.

@T@. (/) Upon any execution against the person, lands

poundage, or goods, the Sheriff may, in addition to the sum recovered

by the judgment, levy the poundage fees, expenses of the

execution, (g) and interest upon the amount so recovered

Stat. U. C. cap. 38, s. 14. But the power of the dejiuty ceases upon the appoint-

ment of a new sheriff: Doe d. Campbell v. Hamilton, 6 O. S. 88 ; see further note

V to section 268.

(/) Taken from our old King's Bench Act, 2 Geo. IV. cap. 1, s. 19, as amended
by Statute of Canada 9 Vic. cap. 56, s. 3.

[g] The right to poundage does not exist at common law: Yates v. Meehan,

11 Ir. C. L. R. Aj^p. i. The sheriff's sale claim to fees is based on positive enact-

ment: Buchanan et al v. Frank, 15 U. C. C. P. 196. The English statute 29 Eliz.

cap. 4, as to poundage, is not in force here: Morris v. Boulton, 2 Cham. E,. 60.

The first statute we had on the subject was the 49 Geo. III. cap. 4, which enacted
" That from and after the passing of this act, in every action in which the plaintiff

or plaintiffs shall be entitled to levy imder an execution against the goods of any
defendant or defendants, such plaintiff or plaintiffs may also levy the poundage fees

and expenses of the execution over and above the sum recovered by the judgment

:

sec. 3. Next we had 2 Geo. IV. cap. 1, which enacted "That it shall and may be
lawful in any execution against the person, lands or goods of any debtor or debtors

for the sheriff to levy the poundage fees and the expense of the said execution

over and above the sum recovered by the judgment, together with legal interest,

&c.:" sec. 19. Then 7 Wm. IV. cap. 3, reciting that where writs of execution

issued in several districts, upon which writs property real or personal may have
been seized or advertised, which property has afterwards not been sold on account

of satisfaction having been otherwise obtained or from some other cause, it has

been doubted whether a claim to poundage might not be advanced by the sheriff

of each of such districts respectively, although no money was actually levied by
them under the writ enacted " That where upon any writ of execution sued out

against the estate, real or personal, of the defendant or defendants, no money
shall be actually levied, no poundage shall be allowed to the sheriff; but he shall

be allowed his fees for the services which may be actually rendered by him ; and
it shall be in the power of the court from whence such execution shall have issued,

or for any judge thereof in vacation, to allow a reasonable charge to the sherifif

for any service rendered in respect to such execution for which no specific fee or

allowance maj' be assigned in the table of costs:" sec. 32. The 9 Vic. cap. 56, s. 2,

re-enacted the V Wm. IV. cap. 3, s. 32, with the introduction of the word "such"
after the word ''any" above italicised, and further enacted " That the sheriff shall

not be entitled to poundage on anj' execution against goods and chattels (except in

cases where the full amount shall be collected by him) on a greater sum than the

value of the property actually seized by him under any writ of execution what-

ever be tlie sum mentioned or endorsed upon such writ:" sec. 3. The courts

passed a rule in H. T. 10 Vic. fixing the amount of poundage which a sheriff was
entitled to receive on the "amount levied and made," and afterwards fixed the

poundage on the amount " made." These are the statutes which the legislature

is supposed to have consolidated in this and the section which follows it. How
the same lias been accomplished may be seen in note k to the next section.

The first act (49 Geo. III. cap. 4) gave poundage only on executions against goods
and chattels, but did not enable tlie sherifif to levy it, leaving the settlement of it

between him and the execution creditor, who in his turn was enabled to recover

it from the execution debtor. The second act (2 Geo. IV. cap. 1) extended the
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from the time of entering the judgment. (Ti) 2 Geo. IV.

c. 1, s. 19 ; 9 Vic. c. 56, s. 3. See 19 Vic. c. 90, s. 24, and

Tariff" of Fees, IStk July, 1857.

Syi. (S) 1- Iq case a part only be made by the Sheriff on, in what

or bv force of any execution against goods and chattels, the siurifrs
•^ ''

. , „ entitled to

Sheriff shall be entitled, besides his fees and expenses of execu- poundage.

tion, to poundage only upon the amount so made by him what-

ever be the sum endorsed upon the AVrit, (/) and in case the

personal estate, except chattels real, of the defendant or defend-

ants be seized or advertised on, or under an execution, but not

sold by reason of satisfaction having been otherwise obtained,

or from some other cause, and no money be actually made by

the Sheriff on, or by force of such execution, the Sheriff shall

be entiled to the fees and expenses of execution and poundage

only on the value of the property seized not exceeding the

amount indorsed on the Writ or such less sum as a Judge

of the Court out of which the Writ issued may deem reasona-

right to poundage to executions against lands and the person, and gave to tlie

sheriff the right, without reference to the plaintiff, to levy his poundage in addition

to his other fees. The third act (7 Wm. IV. cap. 3) provided simply for the case

of concurrent writs, and in no manner altered the law in regard to an execution

in the hands of one sheriff only, but as its enacting part was supposed to go
beyond its preamble in regard to the writs intended, all doubt was removed by
the fourth act: 9 Vic. cap. 56. It was at a very early period made a question

whether the sheriff was entitled to poundage on a fi. fa. where after advertise-

ment for sale the parlies compromised, and the court declined to determine so

important a question on a summary application without appeal: Gates et al v.

Crooks, 3 O.S. 286; and in a subsequent case, an action liaving been brought,

Macaulay, J. intimated that the sheriff having seized had so far levied as to

entitle liimself to poundage whetlier the parties compromised or not : Leeming et

al V. Ilagcrman, 5 O.S. 43; and this view of the law was afterwards sustained by
Burns, J.: Morris et alv. Bovlton, 2 Cham. R. 66, 6Y, 7<X The full court next so

ruled on an execution against the person : Corbet v. McKcnzie, 6 U. C. Q. B. 605

;

and in order that no distinction should exist in this respect between writs of ca.

sa. and fi. fa. the same rule was applied to the latter writs: Thomas v. Cotton,

12 U. C. Q. B. 148; see also JJrotvri v. Johnson, 5 U. C. L. J. 17. Where the

writ was set aside for irregularity so that no monej'^ was made, the sheriff was
held not entitled to auT/ poundage: Walker v. Fairfield, 8 U. C. C. P. 95.

(h) This is a re-enactment of the latter part of section 19 of 2 Geo. IV. cap. 1,

mentioned in previous note.

(i) This section is sec. 4 of Stat. Ont. 31 Vic. cap. 24, which repealed sec. 271
of this Act as it formerly read, and gave the section above in substitution thereof.

(j) A re-enactment of 9 Vic. cap. 56, s. 3: sec note g to section 270. "A
needless enactment, as this has always been the law:" Buchanan et al v, Frank,
15 U. C. C. P. 199, per Adam Wilson, J.
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rhen
Sheriffs enti-

tled to mile-

age aud fees

only.

ble under the circumstances of the case
;
(/c) Provided, also,

in case of Writs of Execution upon the same Judgment to

several Counties wherein the personal estate of the Judgment

debtor or debtors, has been seized or advertised, but not sold by

reason of satisfaction having been obtained under or by virtue

of a Writ in some other County, and no money has been

actually made on such execution, the Sheriff shall not be enti-

tled to poundage, but to mileage and fees only for the services

actually rendered and performed by him, and the Court out

of which the Writ issued or any Judge thereof, may allow

him a reasonable charge for such services, in case no special

fee therefor be assigned on any table of costs. (^)

(k) It was held on the construction of the old section, for which this is a substi-

tution, that the sheriff was not entitled to poundage unless he actually levied and

made the money: Buchanan et al v. Frank, 15 U. C. C. P. 196 ; Gra7it v. The Cor-

poration of the City of Hamilton, 2 U. C. L. J. N. S. 262. In Buchanan v. Frank,

15 U. C. C. P. 199, Adam AVilson, J., speaking of the section as it formerly read,

said: "It is of no practical value to follow this further, and to say that the

present reading of the law has probably arisen from an unintentional oversight

in the work of consolidating, for we must accept the law as it stands. If it were

not an intentional alteration, the legislature will no doubt, if it be thouglit expe-

dient, amend the law." The section as it now reads is amended as suggested it

should be by the learned judge. Poundage is now given though the money be

not actually made by the sheriff where personal estrie is seized but not sold, by
reason of satisfaction having been otherwise obtained. A sheriff's officer went

with a warrant to the defendant's premises for the puri)ose of levying under a

fi.fa., and, without saying or doing any thing more, ijroduced the warrant and

demanded the debt and costs, together with poundage and expenses of levy. The
money was paid under protest. Held that this did not amount to such a levy as

to entitle the sheriff to poundage : Ncfh v. Dickenson, L. R. 2 C. P. 252. Where
on a sale of goods producing in gross $846, the expenses amounted to .$106, the

court expressed great surpi-ise, believing that such a charge would not be found

justified by the tariff and the proper practice under it: Michie et al v. Reynolds

et al, 24 U. C. Q. B. 303. The sheriff is not entilled to any compensation for

seizing and remaining in possession of the goods of a stranger to the writ: Cole

V. Terry, 5 L. T. N. S. 347. The sheriff cannot maintain an action against the

execution debtor for his poundage : Thomas v. The Great Western Railway Co.

24 U. C. Q. B. 326. Under the statute 29 Eliz. cap. 4, the sheriff might maintain

debt against the plaintiff in an execution for his poundage. The statute 43 Geo.

III. cap. 46, gave the right to the plaintiff, who was entitled to levy under an

execution against the goods of any defendant, the right to levy the poundajre,

fees and expenses of the execution, over and above the sum recovered by the

judgment. This statute has not taken away the sheriff's right of action for

poundage against the plaintiff in the execution. Before the last mentioned statute

the sheriff used to levy the debt recovered by the judgment, and satisfy himself

out of it for the poundage, and pay over the residue. The statute gives a boon
to the plaintiff in the action, who is entitled to levy under an execution against

the goods of the defendant the poundage, fees and expenses of the execution, over

and above the sum recovered by the judgment: lb.

(I) This is in effect a re-enactment of our old Stat. 7 Wm. IV. cap. 3, s. 32,

which was repealed and re-enacted by the Stat. 9 Vic. cap. 56, s. 1 : see note ff to



S. 272 ] CAPIAS AD SATISFACfENDUM. 377

2. In case- any person liable on any execution shall be dis- if party dis-

. /. 1 , o -, f 1 c satisfied he
satisfied as to the amount of poundage tees and expenses ot mayai.piyto

execution that any Sheriff may claim under the Tariff of Fees who may'

and allowances now in force, or under this Act, he may amount,

before or after payment thereof, apply to the Court out of

which such Writ issued, or to any Judge thereof, and if, upon

a statement of the whole facts, the said Court or Judge, after

notice to the Sheriff, is of opinion that such amount is unrea-

sonable, notwithstanding it may be according to the Tariff, or

this Act. the same shall be reduced or ordered to be refunded

upon such terms as to costs or otherwise, as the Court or

Judge may think fit to impose, (m)

WRITS OF C.vriAS AD SATISFACIENDUM.

272. (mm) Every Writ of Capias ad Sath/aciemlum shall Teste and

be tested and bear the date the day on which it issues, (ji) and ''^ACa.s^i^

sec. 270. The costs of concurrent writs ouf^ht not to be disallowed unless issued

oppressively or for the mere purpose of making additional costs: sec McKdlar v.

Grant, 3 U. C. L. J. 14.

{m) Upon the settlement of an execution, eitlier in whole or in part, b}' pay-

ment, levy or otlierwise, the sheriff or officer claiming any fees, poundage, inci-

dental expenses or remuneration, whicli shall not have been taxed, shall, upon
being required by either plaintiff or defendant, or the attorney of either party,

and on payment or tender of the expenses of sucli taxation, and the further sum
of twenty -five cents for the copy of his bill in detail, which he shall be bound to

render, have his fees, pounda<je, incidental expenses or remuneration, as the case

may be, taxed by the clerk or the deputy clerk of the crown of the county wherein
such sheriff shall keep his office: 27 & 28 Vic. cap. 28, s. 39. No sheriff shall col-

lect any fees, costs, poundage or incidental exj)enses, after liaving been required

to have tho same taxed, witliout taxation, and upon tender of tlie amount taxed,

no fees, costs, poundage or incidental expenses in respect of proceedings pub-se-

quently taken, shall be allowed to any sheriff: Jb. s. 40. It shall be the duty of

every taxing officer referred to in the act, to tax tho bills of costs presented to

him for taxation, as therein required, upon payment or tender of his fees, and to

give, when requested, a certiticate of such taxation and tho amount thereof: lb.

s. 41. It shall be tho duty of every taxing officer authorized to tax costs, upon
proof of notice of the time and place of such taxation liaving been served upon
the sheriff, deputy sheriff, or other officer charged witli the execution of tho writ,

to examine tlie bills presented to liini for taxation, as herein require*!, whether
such taxation be ojiposed or not, and to be satisfied that tlie items charged in

such bill are correct and legal, and to strike out all charges; for services which,

in his opinion, were not necessary to be performed; Provided alwnj-s, tliat cither

party dissatisfied witli the taxation may appeal to the court, or to a judge of the

court, in whicii tho proceedings may be taken, for a revision of such taxation, as

in ordinary cases: lb. s. 42.

[vim) Apparently original.

(n) See notes to section 1 1

.
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shall continue in force two months from the day of the date

thereof inclusive and no longer, (o) and no such writ shall

be renewed, (p) hut on the expiration thereof a new Judge's

order may be obtained in the manner directed by the twelfth

section of the Act respecting arrest and imprisonment for

debt. (2)

If to fix bail. ST3. 0*) Writs of Execution to fix bail may be tested

and returnable in vacation, (s) 19 Vic. c. 43, s. 192.

(0) The day of the teste is indusive: The Bank of Montreal v. Taylor, 15 U. C.

C. P. 107.

{p) Writs of ea. sa. are especially excepted from the operation of section 249

as to the renewal of writs of execution.

(5) See s. 12 of Con. Stat. U. C. cap. 24.

(r) Taken from Eng. Stat. 1*7 & 18 Vic. cap. 125, s. 90.

(s) The writ of execution to fix bail is usually a ca. sa. It is little more than

a mere form, and is chiefly designed to intimate to the bail by what species of

execution plaintiff intends to proceed: Runty. Coxe, 3 Burr. 1360. Leaving it

in the sheriff's office is notice to the bail that the plaintiff will proceed against

the person of their principal. The ca. sa. should lie four days in the sheriff's

office: Anon. 2 Salk. 599; Cocky. Brockhurst et al, 13 East. 588; Furnell v. Smith
et al, 7 B. & C. 693 ; Wilson v. Farr, 4 B. & Al. 53*7 ; Scott v. Larkin, 1 Bing. 109. If

any of the four days be a dies non it will not be reckoned : Howard v. Smith, 1 B.

& Al. 528 ; Goodwin v. Sugar, 2 Chit. 192 ; Armitage v. Eighye et al, 5 A. & E. 76.

Within the four days the bail may surrender their principal : Beattie v. McKay
et al, 2 Cham. R. 56. The writ of ca. sa. must be sued out, and, it seems, returned

before process can be had against the bail: Thackray v. Harris, 1 B. ifc Al. 212.

It is incumbent on the bail to search in the sheriff's office as to whether any ca.

sa. was left there or not : Hunt v. Coxe, 3 Burr. 1360. Though in strict practice the

writ should be sued out, returned and filed before the commencement pf proceed-

ings against bail, it seems that if the writ be filed before replication to a plea by
the bail of no ca. sa. it will be sufficient : lb. ; see also Rawlinson et al v. Gunston, 6 T.

R. 284. The want of a ca. sa. is not a mere irregularity, but a matter of substance

of which the bail can only take advantage by plea : Philpot v. Majiuel, 5 D. <fe

R. 615. It is useless to sue out the writ after render of the principal: Saunderson
et al V. Parker, 9 Dowl. P. C. 495. The writ when sued out should be tested on
the day of issue: section 272. It was held that proceedings to outlawry could

not be founded on a ca. sa. " returnable immediately after the execution thereof:"

see Levy v. Hamer, 5 Ex. 518. It has been held if defendant consent that plaintiff

shall have judgment as of a term previous to the trial, the ca. sa. may be tested

as of the previous term: Hovenden v. Crawther, 1 Dowl. P. C. 170. Notwith-
standing the provisions of section 247, it is apprehended that the ca. sa. must be
directed to the sheriff of the county in which the venue is laid : see Laporte's Bail,

4 Dowl. P. C. 639. Between the teste and return it was at one time held that a

period of fifteen days was requisite : Ferric v. Mingay, M. T. 5 Vic. MS. R. & H.
Dig. "Bail," iii. 11. But since 12 Vic. c. 63, and under that statute, it has been
held that eight days were sufficient: Beattie v. McKay et al, 2 Cham. R. 65. If

the teste be irregular the writ may be set aside on motion : Gawler v. Jolley, 1 II.

Bl. 74; Laportes Bail, 4 Dowl. P, C. 639.
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974. (0 A written order under the hand of the Attorney On wimt

in the cause by whom any Writ of Capias ad Satisfaciendum sheriffs may

has been issued, shall justify the Sheriff, Gaoler or person in deWors^^

whose custody the party may be under such writ, in dis- tody.^"^"

charging such party, («) unless the party for whom such

Attorney professes to act has given written notice to the con-

trary to such Sheriff, Gaoler or person in whose custody the

opposite party may be, (y) but such discharge shall not be a

satisfaction of the debt unless made by the authority of the

creditor, (ic) and nothing herein contained shall justify any

(0 Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 126. Founded upon tlie first

report of the Common Law Commissioners, section 1%.

{u) The authority of an attorney in general determines with tlie judgment:
Tipping y. Johnson, 3 B. <t P. 357; Searson v. Small, 5 U. C. Q. B. 2.50; but he
may issue execution and receive the monej^, in which case his receipt will be the
same as that of his client: Savory v. Chapman, 11 A. tk E. 836, per Littledale, J.;

Brock V. McLean, Tay. Rep. 398 ; Slocking v. Cameron, M. T. 6 Vic. MS. R. & H.
Dig. " Escape," 26. The intent of the writ of ca. sa. is tliat the defendant shall

continue in custody until the j^hnintifF is satisfied his debt : Crozer v. Pilling et al,

4 B. & C. 32. But after judgment an attorney has no right as against the pLintiff

to settle the action on any other terms than payment of debt and costs : see Butler
V. Knight, L. R. 2 Ex. 109 ; see also Hemming v. Hale et al, 7 C. B. N.S. 487 ; Hamil-
ton et al V. Holcomb, 13 U. C. C. P. 9. The sheriff should not discharge a debtor
from custody on a ca. sa. without payment of debt and costs: Savory v. Chapman,
11 A. tk E. 829; TToorfsv. Finnis et al, 7 Ex. 363. Without receipt of the money
or an express authority from the client, an attorney before this act had no power
to discharge from custody a defendant arrested under a ca. sa. The authority of
the attorney was only to receive the money in satisfaction of the debt: Connop v.
Challis, 2 Ex. 484. He had no authoi-ity, upon receipt of part and security for
the balance,, to discharge the debtor: lb. Tiiough as to executions against o-oods

he had under such circumstances full authority to order the sheriff to withdraw
from possession: Leviy. Abbott, 4 Ex. 588. His authority as between hira and
the sheriff, both as regards executions against goods and the person, are by this

act placed much upon the same footing.

(r) The sheriff is allowed to presume that an attorney professing to act for his
client has authority to do so. This is a presumption which may be disproved
by written notice to the contrary from the client. By such, notice when given,
the sheriff must be governed at his peril.

(u-) The mere taking of tlie person in execution does not operate as an extin-

guishment of the debt: Ward v. Bromhead et al, 21 L.J. Ex. 216; The National
Assurance and Investment Association v. Best, 2 H. &, N. 605; Thompson et al v.
Parish, 5 C. B. K.S. 685 The discharge of the debtor before this act, whether
rightfully or wrongfully, if by order of the attorney, was considered a satisfaction

of the debt: see Hannlton et al v. Holcomb, 12 U. C. C. P. 38; s. c. in appeal,
9 U. C. L. J. 2;i5. The client therebj' lost all claim as against the debtor, and
was compelled to fall back upon the sheriff or look to his attorney for damages.
Now it is enacted that the discharge shall not be a satisfiiction of the debt " un-
less made by authority of the creditor." Tliis means that if the attorney without
authority discharge the debtor, the creditor may stUl hold the debtor responsible.



380 THE COMMON LAW PROCEDURE ACT. [S. 275.
It

Attorney in giving such order for discharge without the con-

sent of his client, (x) 19 Vio. c. 43, s. 191.

RULES TO RETURN WRITS, AND DUTY OF SHERIFFS AND CORONERS
THEREON.

Deputy ©75. («) Every Deputy Clerk of the Crown and Pleas,

thrcrown and in County Courts the Clerk, may sign and issue rules on

Court Clerks any Sheriff or Coroner to return writs and process issued out

mks'toTe- of the office of such Deputy or County Court Clerk and
tiira writs,

(jij.ggte^ tQ such Sheriff or Coroner; [b) and each Sheriff or

The matter of fact whether the discharge was effected by authority of the creditor

or not is a proper question for a jury: Ward v. Broomhead et al, V Ex. 726.

Defendant, if sued ujion the judgment after being discharged, may plead the fact

of discharge as a defence : Vigers v. Aldrich, 4 Burr. 2482.

[x) A. consent in writing is advisable though not indispensable. The act is for

the protection of the sheriff, who is not in general bound to go behind his autho-

rity, valid on its face, to make inquiries as to its sufficiency in point of law or fact:

see Lloyd v. Uarrison, L. R. 1 Q. B. 502 ; Hargreaves et al v. Armitage. L. R.

4 Q. B. 143. Tlie authority of the attorney, as between him and his client, if

not altered by this act. If the attorney give orders to the sheriff when unauthor-

ized, he will be liable to his client for the consequences. The measure of damages
in such case, where the action is not in debt, would be "the value of the custody

of the debtor at the moment of the escape, without deduction for anything that

plaintiff might have obtained by diligence after the escape :" see Arden v. Good-

acre, lie. B. 3*71 ; Hemming v. Hale et al, 29 L. J. C. P. 137; Kinjan et al v.

Hall, 24 U. C. Q. B. 248 ; Einlock v. Hall, 25 U. C. Q. B. 141 ; Macrae v. Clarke,

L. R. 1 C. P. 403.

(a) This section resembles the repealed enactment 8 Vic. cap. 36, s. 9. It was
as follows: " That it shall and may be lawful for each and every deputy clerk of

the crown to issue rules upon the sheriff, coroners, or elisors of his district, for

the return of any writs of mesne or final process to him directed, in the same man-
ner as may now be done in the principal office." The new practice authorizes

the deputy clerk not only to issue, but to sign the rules
;
yet restricts his autho-

rity to writs and process " issued out of the office of such deputy."

(b) The party entitled to a return ot a writ may make a demand in writing, in

which case it is made the duty of the sheriff to return the writ within eight days

:

Stat. 27 <fe 28 Vic. cap. 28, s. 34. If the sheriff wilfully neglect or refuse so to do,

he is liable to be ruled to return the writ: lb. The rule for the return of process

may issue in vacation: McGowan v. Gilchrist, H. T. 7 Vic. P. C. MS. R. &, H.

Dig. " Sheriff," ii. 1 a, per McLean, J. It should be a six days' rule : Hilton et al

V. Macdonell et al, 1 Cham. R. 207. Sed qu. see Clark v. Galbraith, 10 U C. L. J.

296. As to computation of time : Regina v. Jarvis, 3 U. C. Q. B. 125. At the time of

service the original rule should be shown to sheriff: Hilton et al v. Macdonell,

1 Cham. R. 207. Personal service is in some cases dispensed with : see note e to

section 276. If he do not return the writ within the time limited by the rule, the

court will impose the costs of the rule upon him: McGowan v. Gilchrist, H. T.

8 Vic. P. C. MS. R. & H. Dig. " Sheriff," ii. la; The Bank of Upper Canada v.

3Iacfarlane et al, 4 XJ. C. Q. B. 396. In every case in which the sheriff neglects

or refuses to return any writ after demand in writing under the statute 27 & 28

Vic. cap. 28, he is made subject to pay the costs of any order or rule taken out to

compel such return, and all other costs consequent thereon, as well as the costs
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Coroner shall, in case of his being served with any sucli rule,

return such writs to the office from which the same issued, (c)

19 Vic. c. 43, s. 14.

376. ((0 In case a Writ delivered to a Sheriff for service Sheriff not

or execution has remained in his hands fifteen days, and in nts on

case he has not been delayed from returning the same by an letmned iu

order in writing from the party from whom he received the iiein'-Vuied

Writ, his attorney or agent, and in case he be afterwards 1.5Mays'^be-

ruled to return such Writ, (e) he shall not be entitled to any luung^'^

of the demand : section 36. It is no sufficient ground for opposing a rule for an
attachment for not returning a writ against goods that there is a question pending
before tlie court as to the title to the goods : Slull v. McLeod, 1 U. C. Q. B. 402.

Where the rule served was for an attachment, because the sheriff had not brought
up the body under his return of cepi corpus, held that it was a good answer to

such rule that the defendant was arrested under the ca. sa. and placed in close

custody, and was afterwards admitted to the limits, and that he had not since been
confined to close custody by any process whatever: White v. Fetch el al, T U. C.

Q. B. 1.

(c) The sheriff or coroner, upon being served with the rule, is to return the
writ to the office "from which the same issued." It was, under the old practice,

held that a rule to return a fieri facias could not be issued out of the office of a
deputy clerk—as the writ itself did not issue out of that office: Ano}i. Dra. Rep.
246. A sheriff having been ruled to return a writ without stating to what office,

and it appearing that the writ liad been issued from the office of a deputy clerk,

to which office the sheriff might have returned it, the court refused an attachment
against him, on an affidavit that the writ had not been returned to the crown office

at Toronto: Scott v. Benson, 1 Prac. R. 32.

(d) Taken from 3 Wm. IV. cap. 8, s. 18.

(e) This enactment in effect provides

—

1. That in certain cases the sheriff may be ruled to return writs.

2. That when he is so ruled he shall not be entitled to any fees thereon, unless

he, within four days after being so ruled, returns or encloses the writ by post to

the party, his attorney or agent.

Now N. G. pr. 101 provides that " all rules upon sheriffs to return writs or bring
in the bodies of defendants shall be four day rules." It is difficult to see how the
statute and the rule of court can be made to operate liarmoniously or beneficially

unless by providing in one rule on the slieriff for the two purposes of loss of fees

and contempt—the first by a default after four days, the latter by a default after

six days: Clark v. Galbraith, 10 U. C. L. J. 296.

It is provided by a recent statute that—In all cases when the party who
delivered any writ of process to any sheriff to be executed, shall, by him-
self or by his attorney, or by the agent of such attornej-, require, by a
demand in writing, the sheriff to return such writ, either to the party or
to his attorney or attorney's agent, or to tlie court from which tlie process
issued, and whether such requisition be made before or after the return day of
such writ or process, or before or after the service or other execution thereof, the
sheriff shall within eight days, inclusive of the day of the service of tlie requisi-

tion, return such writ or process according to the terras of the requisition to the
party, or to the attorney, or to the agent of the attorney, or to the court ; and
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fees thereon, unless, within four days after being- so ruled, he

returns or encloses the Writ by post to such party, his attor-

ney or agent. 3 Wm. IV. c. 8, s. 18.

277, (/) Iq the taxation of costs no fees shall be allowed

for the mileage or service of Writs of Summons or other mesne

process (,9) unless served and sworn in the affidavit of service

to have been served by the Sheriff, his Deputy or Bailiff,

being a literate person (or by a Coroner when the Sheriff is

a party to the suit,) nor unless a return of the Sheriff or Coro-

ner (^as the case may he) be endorsed thereon except in

cases as provided in the eighteenth section of this Act. (Ji)

19 Vic. c. 43, s. 32; 20 Vie. c. 57, s. 28.

Sf 8. (0 Iq case at any time after the proper day for the

return of any Writ, or for the performance of any other duty

or matter relating to the office of Sheriff or Coroner, applica-

tion be made for a rule, or a rule be granted on him by any

Court, for the return of the Writ or performance of the duty

or matter, (/) he shall, unless the Court or a Judge other-

in case the sheriff wilfully refuses or neglects to do so, he shall be liable to be
ruled to return such writ or process, and to be further proceeded against as in

other cases of contumacy to orders or rules of court : 27 <& 28 Vic. cap. 28, s. 34.

In all cases when the party to the writ or process, Avho did not deliver the same
to the sheriff to be executed, is entitled, according to the practice of the court, to

call for a return of the writ or process; he may proceed in like manner to pro-

cure such return, as is above provided in the case of parties who have delivered

the writ or process to the sheriff for execution : lb. s. 35. In no case in which a

personal service on the sheriff of any rule or other proceeding has heretofore been
required, shall such personal service be necessary, if it appears by affidavit that

enquiry was made for the sheriff, and that he could not conveniently be found, to

make such personal service upon, but full and sufficient service shall be deemed
to have been made upon such sheriff by serving the dejjuty sheriff of such sheriff,

if such deputy sheriff can be conveniently found to make such service upon ; and
if such deputy sheriff cannot conveniently be found, then such service may be
made upon the sheriff's clerk, or upon any bailiff of the sheriff who may for the

time be present in, or have charge of, the sheriff's office: lb. s. 37.

(/) Taken from C. L. P. Act, 1856, s. 32, as consolidated with C. L. P. Act,

1857, 8. 28.

{g) Only applicable to service of process. Therefore does not affect service of

notices, &c.

{h.) i. e After sheriff has had the process for fifteen days and neglected to serve

it: see section 18.

(i) Taken from repealed statute 3 Wm. IV. cap. 8, 8. 17.

0") In every case in which the sheriff neglects or refuses to return any writ or

process, when called upon in accordance with 27 & 28 Vic. cap. 28, he is bound to
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wise orders, (k) pay to the party making the application or

obtaining the rule, all taxable costs thereon. (I) 3 Wm. IV.

c. 8, s. 17.

379. (»0 In case it appears to the Court or a Judge that if appiio.v

tho application for a rule is frivolous or vexatious, the Court iou.s, may

or Judge may, on discharging the application, order that the costs.

SherifiF or Coroner shall be paid all taxable costs and expenses

of opposing the same, (n) 3 Wm. IV. c. 8, s. 17.

980. (o) In case a writ be issued out of any Court of Attach-
incnts for

Record directed to a Sheriff or Coroner and be delivered to non-rttuni

1 • n • 1 • 1 nt TT r-i i
of Writs may

him tor execution, and in case such feheriff or Coroner be i>e issued

ordered to return the same by any rule or order of the Court tiier time

out of which the writ issued, and does not make such return giantwi.

within the time specified in the order, any Judge having

jurisdiction in the matter may grant to the Plaintiff or Defen-

dant in the writ (^as the case may be) a summons upon the

Sheriff or Coroner to shew cause why a Writ of Attachment

should not issue against him
; (p) and the same or any other

pay the costs of any order or rule taken out to compel such return, and of all the
other costs consequent thereon, and also the costs of the previous requisition to

make the return : see further note b to section 275.

(k) See section 285.

(I) Not so extensive in its terms or in its operation as the enactment to whicli

reference is made in the previous note.

(m) Taken from repealed statute 3 Wm. IV. cap. 8, s. 17.

(n) It is enacted by 27 & 28 Vic. cap. 38, that in case the court, or any jud^je

of tlie court from which the writ, process or rule issued, is of opinion tliat the
proceedings against tlie slierifF are frivolous or vexatious, such court or judge
may specially order that no costs sliall be paid by sweh sheriff, or may specialty

order tliat costs shall be paid to the sheriff by the party taking such proceedings
as therein mentioned : section 38.

(o) Taken from repealed Stat. 7 Vic. cap. 33, s. 1.

(p) It has been said that personal service of a summons for an attachment,
witliout showing tiie original, is sufficient : Hilton ct al v. Macih>ncll ct al, 1 Cham.
R. 207. The summons should name the sheriff, instead of calling upon him by
designation of his oflice : Ih. In no case in wiiich a personal service on the
sheriff was heretofore required is such personal service now necessary, if it appear
by affidavit that enquiry was made for the sheriff and that he could not conve-
niently be found for the purpose of personal service : 27 ifc 28 Vic. cap. 28, s. 37.

In such case service maj' be made on the deputy sheriff: lb. If the deputy can-

not be conveniently found, then service may be effected upon the sherifTs clerk,

or upon any bailiff of the sheriff who maj- for the time be present in or have
charge of the sheriffs office : lb. An attachment was granted against a sheriff
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Judge having such jurisdiction may, at the return of the

summons, discharge the same, or order a Writ of Attachment

to issue against the Sheriff or Coroner, or limit a further

who was a member of pai-liament, for not returning a writ, pursuant to order,

served upon him : Bell v. Buchanan, M. T. 1 Vic. MS. R. & H. Dig. " Sheriff," ii. 7.

Before the passing of Stat, 7 Vic. cap. 83, it was held that a judge in chambers

had no power to grant an attachment : Rex v. Sherif of Niagara, Dra. Rep. 343.

It is undecided whether, since that statute, a judge in chambers has power to pass

judgment upon a sheriff for contempt, when the object of the statute has been

attained by the return of the writ: Beginay.Jarvis, 6 U.C. Q.B. 558; but see sec-

tion 282. Where the sheriff returned the writ to the crown office, but it was not

filed, because the postage was unpaid, and the plaintiff, with notice of these facts,

obtained an attachment upon the usual affidavit that the writ " was not on the

files," the court set the attachment aside: Regina v. Moodie, 1 U. C. Q. B. 410.

Though the proceedings were characterized by the court " as sharp and harsh,"

the sheriff was made to pay the costs, because, in order to make his return effec-

tual, he was bound to pay the postage : lb. Where the writ was enclosed to the

clerk of the crown, three or four days after the expiration of the rule, so that it

was not on the files when the search was made, but was produced in open court

by the clerk, an attachment was refused, though asked, for the purpose of mak-

ing the sheriff' pay the costs : Andrews v. Robertson et al, 3 0. S. 304. A sheriff

having been ruled to return a writ oi fi. fa. without stating to what office it was
to be returned, and it appeared that the writ had been issued from the office of a

deputy clerk of the crown, an attachment was refused, the only affidavit being

that he had not returned the writ to the crown office in Toronto : Scott v. Benson,

1 Prac. R. 32. A sheriff cannot be attached for non-payment of the costs of a

rule to return a writ under this statute, unless there has been a rule specially

calling upon him to do so : Marcy v. Butler, H. T. 2 Vic. MS. Doe d. McGregor y.

Grant, T. T. 2 & 3 Vic. MS. R. &, H. Dig. " Sheriff," ii. 11. A party who ruled

a sheriff, and afterwards gave an order to stay proceedings for a certain time,

held not entitled after that time (the writ not having been returned), to proceed

by attachment under his rule : Bergin v. Hamilton, M. T. 2 Vic. MS. R. &, H. Dig.
" Sheriff," ii. 2. W^here after the delivery of a writ against lands to the sheriff,

the plaintiff and defendant agreed to compromise, and after a delay of more than

two years, the compromise was not effected, and the plaintiff obtained a rule for

an attachment against the sheriff, the rule was set aside : Crooks v. 0' Grady,

1 U. C. Q. B. 400. Attachment refused when applied for more than a year after

the issue of the rule : Loucks v. Farrard, 4 0. S. 5. An attachment will not be
granted for not returning a writ, pursuant to rule issued on the same day that

the writ was returnable : Regina v. Hamilton, E. T. 2 Vic. MS. R. & H. Dig.
" Sheriff," ii. 13. The sheriff cannot be regularly served with a rule to return a

writ until the return day is past: Regina v. Jarvis, 3 U. C. Q. B. 125. If an

attachment issue on such a rule, the proper course is to set aside the attachment

and not the rule : lb. A rule to return a writ was issued in Trinity Term (June).

In July following the writ was in the hands of plaintiff's agent. In August
attachment issued. The court set it aside upon payment of costs up to the time

the writ was returned : Rex v. Sherwood, 3 0. S. 305. Where a sheriff' had three

writs of execution against goods, and, having seized and sold and partly satisfied

the first and third writs, a stranger claimed the property ; the plaintiff on the

second writ refused the sheriff indemnity, and he did not return his writ ;
an

attachment was issued : Land v. Burji, T. T. 3 (fe 4 Vic. 31S. R. & H. Dig.

"Sheriff," ii. 18. An attachment may be granted for an insufficient return:

Smith V. Bellows, H. T. 4 Vic. MS. R. & H. Dig. " Sheriff," ii. 19. Where the

writ was returned before the attachment issued, though the return was disputed
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period after wliich such Writ of AttacTiment sliall issue unless

a return be made in tlie meantime, or otherwise order, as to

such Judge seems proper under the circumstances. Qq')

7 Vic. c. 33, s. 1.

981. (/•) In case such writ be not returned at the expira- if writnot

tion of any further time limited by the order of the Judge, as withVn'^ex-

mentioned in the last preceding section, and in case the ser- ^v^n'by'"^

vice of such order and the failure of the SheriflF or Coroner to
^"*|,^',^e,^^

return the writ be proved, the Court in term time, or any "^">' '*^"* ™
r } ^ J term or vaca-

Judge having jurisdiction as aforesaid in vacation, may order ^^°°^-

a Writ of Attachment (s) to issue forthwith against the Sheriff

or Coroner. 7 Vic. c. 33, s. 2.

as false, the slieriff was relieved from tlie attachment on payment of costs : The
Bank of Upper Canada v. Macfarlanc et al, 4 U. C. Q. B. 396. If the return were
in fact false, the sheriff would be liable to an action for it: lb. An attachment
may issue against a sheriff for returning "goods on hand" to avenditioni erpo7ias:

Harper v. Powell, E. T. 2 Vic. MS. R. & H. Dig. " Sheriff," ii. 9. Impertinent
matter in a return is considered as a contempt in the sheriff: Jones v. Scofield,

Toy. Rep. 441. Attachment refused where the sheriff had been more than eix
months out of office, before rule issued against him : Ladd v. Burwell et al, E. T.
3 Vic. JfS. R. & H. Dig. " Sheriff," ii. 17 ; Moft v. Grai/ et al, 1 U. C. Q. B. 392.
Where a return of cepi corpus was made, the sheriff ruled to bring in the body,
and attached for default, and the attachment set aside for irregularity ; but while
in existence, defendant having given bail, was discharged by supersedeas, the
court held a second attachment on a second rule to bring in the body, issued
eight months after the setting aside of the first attachment, to be irregular : Bex
V. Sheriff of Niagara, 2 0. S. 12G. Second attachment refused untU costs of set-

ting aside a former one for irregularity were paid: Rex v. RuUan, 5 0. S. 155.
The court will sometimes, under special circumstances, relieve a sheriff, by allow-
ing the return of a writ even after a motion has been made to bring in his body
on the coroner's return of cepi corpus: Regina v. Jarvis, 1 U. C. Q. B. 415. But
relief will only be given on paj^ment of costs : Rex v. The Sheriffs of London, 2 B.
& Al. 192; Regina v. Sheriff of Middlesex, 3 D. <fe L. 472.

{(]) The concluding part of this section vests a wide discretion in the judge to
do what is right in view of all the circumstances before Iiim.

(r) Taken from repealed Stat. 7 Vic. cap. 83, s. 2.

(s) The writ of attachment should be directed to the coroner. If there be seve-
ral coroners for the same county, great care must be used in directing the attach-
ment. Where coroners are empowered only to act ministerially, as in tlie execu-
tion of process directed to them upon the default or incapacity of the sheriff, all

their costs will be void wherein they do not all join : 2 Hawk, P. C. c. 9, s. 45.
And although one only executes the writ, it seems the return must bo in the name
of all: 76. Where there are several coroners, some of whom onl^- arc interested,

the process nmst be directed to and executed by the others : Jervis Off. Coroners,
3 ed. 54. If the writ be directed Coronalorihus, where tliere are more than two
coroners in the county, and after the writ issue one coroner die, the writ may bo
executed by the survivors. But if one only survive he can neither execute nor
return the writ until the appointment of another coroner: lb. 56. The writ of

25
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Judge ill SS2. (0 Upon the return of " Ccpi Corpus" to any

may order attachment in vacation, any Judge having jurisdiction as

* Writs°of aforesaid may direct the issue of a Writ of " Habeas Cor-
Jjabeas Cor-

^^^g^}> ^^^ thereupon may exercise the same powers and dis-

cretion in committing the Sheriff or Coroner to close custody,

or in admitting him to bail, and in all other respects, as are

possessed by the said Courts respectively in Term time. («<)

7 Vic. c. 33, s. 3.

attachment should be personally delivered to the coroner. In order to bring him
into contempt, it is not sufficient to deliver it to a clerk in his office : Fever v.

Auljtn, 1 H. & W. 332. So where the coroner upon being ruled to bring in the

body neglected to do so, an attachment was issued against the coroner : Andrews
V. Sharp, 2 W. Bl. 911 ; Hex v. Pcckham el al, 76. 1218.

{t) Taken from old Stat. V Vic. cap. 33, s. 3.

(w) If coroner return cepi corpus an order may be obtained for a habeas corpus,

and the same be issued. When the body is brought in, a motion is made that the

party be sworn to answer certain interrogatories. He is sworn accordingly, and
may then be discharged on bail, being bound to appear and answer the interro-

gatories when called on. Interrogatories are then drawn up, which contain the

charge against the sheriff, after which an appointment is made under which the

master examines the sheriff on the interrogatories. A motion, in England, is next

made that the examination be referred to the Queen's coroner or master on the

crown side, and an appointment obtained and served. Afterwards a motion is

made that the master make his report. If the sheriff has cleared himself of his

contempt, which he can only do by bona fide obeying the rule, he is discharged

:

liegina v. Weston, 8 Jur. 1122. But if reported in contempt, the court or judge,

after hearing affidavits in mitigation of sentence, and next the affidavits in aggra-

vation, and the counsel of parties respectivel}-, the prosecutor having the reply,

sentence is pronounced. The party in contempt may be sentenced to imprison-

ment, which, however, is no exoneration: Regina v. Jlemsworth, 3 C. B. V45. If

he return the writ he will in general be allowed to set aside the attachment on
payment of costs, i. e all costs fairly incidental to the suing out of the attach-

ment: Tyler Y. Campbell, 5 Bing. N. C. 192. If he do not return the writ within

three months after attachment he will forfeit his office : section 284. On setting

aside an attachment against the sheriff for an escape under a ca. sa. the court will

if necessary direct an issue to ascertain the amount of damages : Regina v. The

Sheriff of Leicestershire, 11 C. B. 367. All affidavits after attachment has issued

must be entitled " The Queen v. A. B. :" Brown v. Edwards, 2 D. (t L. 520. The
writ may be set aside for irregularity : Regina v. Burgess, 8 A. ife E. 275. Bank-
rujitcy has been held to discharge the part}?: Rex v. Edwards, 9 B. «fc C. 652;

Re Slater, 28 L. T, Rep. 286. The application must be made in a reasonable

time: Regina v. Burgess, 8 A. <fe E. 275. A party in contempt being permitted

to be at large may be retaken on an alias attachment : Good v. Wilks, 6 M.
& S. 413. Every deputy sheriff, bailiff, or other sheriff's officer or clerk, who
may be entrusted with the custody of any writ or process or of any book, paper

or document belonging to the sheriff or his office, is required upon demand
upon him by such sheriff to restore and return such writ, process, book, paper,

or document to the custody of the sheriff, and in case of neglect or refusal ma}? be

required, by any order of any court of record in Ontario or of any judge oftsuch

court, to return and restore such writ, process, book, jjaper or document to the

sheriff, and be further proceeded against by attachment, as in other cases of con-

tumacy to orders or rules of court: 27 & 28 Vic. cap. 28, s. 32.
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283 (n') All Writs of Attachment and ''Habeas Cor- Sa.i. writs
ninv !>€• r6-

pus" i.s.sueJ airainst any SherifT or Coroner (/>) may be return- turnai.ic in

able on a day certain in vacation to be fixed by order of the Tacation.

Judge or Court orderins: the same; and such refurn day shall

not be more than thirty day.s from i.-^suing the writ, fc) and

when the writ is returnable in vacation, it shall, when i.ssued

out of the Superior Courts, be made returnable before the

presiding Judge in Chambers, (</) and when issued out of

any County Court, before the Judge thereof, (e) 7 Vic. c.

33, 8. 4.

S84:. (/) Any Sheriff or Coroner who does not return sheriff or

. Coroner not
any writ issued out of any of the said Courts within three rctuminff

Tir • r. . 1 e • 1
Writs witbiu

months after a \\ rit of Attachment tor not returning the three montiw

same has been executed against him, shall forfeit his office; {g) nnnt oxe-

and if he continues after the expiration of such period to exer. forfeit office.

cise the duties of his office without having been duly re-ap-

pointed to the same, he shall forfeit and pay the sum of four

hundred dollars to any person who sues therefor in any of

Her Majesty's Courts of Record having competent jurisdic-

tion
J

(A) but no such suit shall be brought after the expira-

(a) Taken from repealed Stat. 1 Vic. cap. 33, s. 4.

(6) See note « to section 281, and note w to section 282.

(c) Apparently excludintj the day of issue : see as to computation of time, Young
V. Hl(;(iin, 6 M. <fe W. 49 ; s. c. 8 Dowl. V. C. 212.

((/) Had better be made returnable in the very words of the act, " before the
presiding judge in chambers."

{e) This means, it is presumed, the senior judge in chambers ; where there is a
senior and junior judge: see Con. Stat. U. C. cap. 15, s. 4. See Stat. Ont. 33 Vic.
caj). 7, 8. 14, as to county of York.

(/) Taken from repealed Stat. 7 Vic. cap. 33, 8. 5.

{g) Defendant, Mercer, was appointed sheriff of the county of Norfolk on 9th
March, 18.")8, and gave a bond, with the two other defendants as sureties, cove-
nanting that Mercer as sheriff should pay over all moneys received, by virtue of
his office as sheriff. On I9th February, 18o9, judgment was given for the crown
against him on an information involving a forfeiture of office whereby his office

became vacant, but no writ of discharge issued. On IMh March, 18r)9, a writ of

fi. fa. was placed in his hands at the suit of the now plaintiff, and on 29th June,
1859, Mercer received the amount indorsed on the writ, but never paid the same
to the pInintitT. Held tliat his sureties were liable for moneys received by him
colore officii: Kent v. Mercer, 12 U. C. C. 1'. 30; see further note i to this section.

(A) Qutcre, could the action be brought in a county court? see O'Rftlt/ qui
tarn V. Allan, 11 U. C. Q. B. 52C; In re Judge of Elgin, in a cause of Mcdcalfe v.

Widdifield, 12 U. C. C. P. 411 ; Stinson qui tarn v. Guea$, 1 L. J. U. C, N.S. 19.
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tion of twelvo mouths from the time such forfeiture was

incurred. (0 7 Vic. c. 33, s. 5.

Costs of S8S. (/) The cost of any proceedings to enforce the

toTOfoK^"^ return of process shall be in the discretion of the court or of

WrH™tfbe the presiding judge, (k) who may order them to be paid by

"f J
'^1'"'^^°'^ the sheriff or coroner, or by either of the parties in the

cause. (0 7 Vic* c. 33, s. 6.

SS©. O'O The two hundred and eightieth and following

interfere Sections of this Act shall not be construed to interfere with

Ssting or taljo away any remedy which existed before the passing
remedies.

^,^^^.^^^ ^^^^ 7 Vic. C. 33, S. 7.

(?) The forfeiture is incurred after the expiration of three months from the

writ of attaclimeut for not returning the writ. The action for the penalty must
under this section be brouglit witliin twelve months from the expiration of that

period. Calendar months are intended: Con. Stat. U. C. cap. 2, s. 13. A sheriff

who wilfully makes a false return upon a writ or warrant of execution directed to

him and placed in his hands for execution, unless by consent of both the parties

to the same, is liable to forfeit his office: 27 & 28 Vic. cap. 28, s. 26. If any bailiff

or constable entrusted with the execution of any writ, warrant or process, mesne

or final, wilfully misconducts himself in the execution of the same, or wilfully

makes any false return to such writ, warrant or process, unless by the consent of

the party in whose favor the process may have issued, such bailiff or constable ia

guilty of a misdemeanor: lb. s. 31. Besides he is liable to answer in damages to

any party aga:rieved by the misconduct or false return : lb. Although a sheriff

may have forfeited his office, and become liable to be removed therefrom by rea-

son of his not having complied with the provisions of the 27 ife 28 Vic. cap. 23, he
nevertheless continues in office to all intents and purposes, and the liability of

himself and his sureties remains until a new sheriff has been appointed and sworn

into office: lb. a. 28; see also note ^ to this section.

{j) Taken from repealed Stat. 1 Vic. cap. 33, s. 6.

(/,;) In every case in which the sheriff neglects or refuses to return any writ or

process when so called upon under 27 & 28 Vic. cap. 28, he is bound to pay the

costs of any order or rule taken out to compel such return, and of all other costs

consequent thereon, and also the costs of the previous requisition to make the

return: 27 & 28 Vic. cap. 28, s. 36; see also sections 278-aud 279 of this act.

(/) The enactments referred to in the previous note and this section apparently

conflict. But it is presumed that the judge, in the exercise of the discretion con-

ferred by this section, will so act as to prevent a conflict in fact : see Cla7-k v.

Galbraiih, 10 U. C. L. J. 296.

(m) Taken from the repealed Stat. 7 Vic. cap. 33, s. 7.

(ji) Attachment is not the only remedy for non-return of a writ by a sheriff

whose duty it is to do so. Loss of fees may also follow : section 276. Besides

the sheriff may be held liable to an action for misconduct, whether wilful or inad-

vertent, and whether of himself, his deputy, or one of his bailiffs: see Woodgate

V. Knatchhull, 2 T. R. 148; Peshall v. Layton, lb. 712; Sturmy qui tarn v. Smith,

11 East. 2.5 ; Crowder efal v. Lonr/, 8 B. tfe C. 598 ; Baphael et alv. Goodman, 8 A.

& E. 565: Scarfe v. Haliifax, 1 M. & W. 288; Wood v. Finnis et al, 21 L. J. Ex. 138.
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EXAMINATION OF DEBTORS—ATTACHMENT OF DEBTS.

.-^8?'. (^0 Any creditor who has obtained a judp:rnent (p) Exaunna-St.. ,.., ..... -.-.... ,.--. ,,. ^. __^^^
in either of the Superior Courts (q) may apply to the Court judjiment

or a Judge thereof (r) f(.r a rule or order that the jud;:^n)erit v.-i.at debts

debtor shall bo orally exauiiMed by the Judge of any County hiuu

Court or before any Clerk or Deputy Clerk of the Crown, ov

before any other person to be si;ecially named, as to any and

v/hat debts are owing to him, (s) and the Court or Judge

may make such rule or order for the exanunation of the

Judgment debtor, (/) and fur the production of any books or

(o) Talcen from Eng. Stat. 17 «fe 18 Vic. c:ip. 125, s. 00. Fonmled upon tlio

second report of the Coiiiinon Law Comniissioiiers, section 43. luapplicable in

the case of proceedings carried ou a;j;ainst an absconding debtor: see section 289.

(p) An executor who has neither revived the judgment obtained by his tes-

tator nor entered a suggestion upon the roll in pursuance of section 3u2 of thia

act, is not a judgment creditor within the meaning of the act: BayinirdY. Sim-
mons, 1 Jur. N.S. C57 ; s. c. 5 El. & B. .59. Nor is a plaintiSf in ejectment: Challen

V. Baker, 26 L. T. Rep. 206. Nor is the Queen : liegina v. Benson, 2 Prac. R.

3.jO. a party to an interpleader who has obtained an order for costs is a credi-

tor within the act: Hartley v. Shemwell, 1 B. <fe S. 1. But an order of the court

of chancery for the payment of money is not a judgment within the meaning of

tills section: The Financial Corporation, Limited, v. Price, L. R. 4 C. P. 155.

{(j) If a creditor having obtained a judgment in one of the superior courts of

common law afterwards sue upon it in an inferior court, and obtain judgment
upon it in tlic inferior court, he will not be in a position to avail himself of this

section : Jones v. Jenner, 2 Jur. N. S. 574.

(»•) "Judge thereof." The introduction of the word "thereof" here may have
tlie eiFect of restricting tlie application to a judge of the court in which the judg-
ment was recovered. There was no such word in the C. L. P. Act 18."i6. oSor is

there in the English act from which it is taken. As to tiie relative powers of

the court and judge see note w to section 48.

(s) The subject matter of the examination will be •' debts owing," as to which
see note j to next section. A judgment debtor who is an executor is within the
clause: Burton y. lioherts, 6 11. & N. 93. Payment may be enforced notwith-
standing decree for administration made subsequent to the order for attachment:
J'ou'ler v. lioherts, 2 GifT. 226. Tiiere is no way of orally examining n eorjinratlon

but tlirough its directors or officers; and as tliia section contains no provision for

such an examination, no such examination can be iiad : Lickson v. The Neath and
Brecon R. Co. 19 L. T. N.S. 702; see also Cameron v. Brantford Gas Co. 2 U. C.

L. J. 2U9.

{I) The first case in this Province under this section proceeded b}- summons
and order: Brown v. Bmnigcr. 2 U". C. L. J. 213; but sec Connor v. McBride,
Ih 2:52. it ihies not seem necessary, if the ajtplication be merely to obtain
an oral examination of defendant under this section, that tlie airklavit should
show debts due: Nimmo v. Wdlnnd, 2 U. C.L.J. 213. Plaintilf is onablod
luider this section to discover debts, and having discovered them, is entitled

under section 288 to take proceedings to have them attached. Care oui.ht



390 THE COMMON LAW PROCEDUaE ACT. [s. 288.

dncuinents, (?() and the examination shall be conducted in

the same manner, as in case of an oral examination of an

opposite party, (v) and in the case of a judgment in any

County Court, such County Court or the Judge or acting

Judge thereof may exercise similar jurisdiction in relation to

such judgment, and in like manner as might be exercised by

one of the Superior Courts sitting in Banc. (_w) 19 Vic. c.

90,8. 17; 19 Vic. c. 43, s. 193.

JiKigemay 288. (f?) Upon the ex parte application of such Judg-

tiou^and
'^' ment creditor, (6) either before or after such oral examina-

to be taken to distinguish between this and the following section, the one being

merely auxiliary to the other. As a matter of prudence a party applying

under either section should, whenever able to do so, state not only that judg-

ment has been recovered and is unsatisfied, but that efforts have been made
to collect the money by execution without success. Where an application

was made for an ex parte order upon affidavit that " plaintiff had recovered a

judgment against defendant, and that such judgment was wholly unsatisfied,"

per Richards, J. :
" Your affidavit should show that some attempt has been made

to make the money by execution. I will not grant an order in the first instance,

but if you think your grounds sufficient you may take a summons:" Irvine

V. fiercer el a.l. Chambers, December 8, 1S56 ; upheld in Smith v. McGill,

3 U. C. L. J. 134. And in a later case an order in tlie first instance was
refused, thougli it was shown that execution had been issued and returned nulla

bona, the judge being of opinion that "the pai-ties should have an opportunity of

showing why they "should not be examined :" Carter v. Cary el al, Chambers,
December 9, 1856, per Richards, J. ; and this now is the settled practice. The
order under section 288, it is expressly declared, may be obtained upon the ex

parte application of the judgment creditor. Service of the order upon the wife

of the party without showing that it came to his knowledge is not sufficient to

entitle his opponent to move for an attachment: Mason v. Muggeridge, 18 C. B.

642 ; but service at tlie defendant's usual place of business, plaintiff being unable

to discover his place of abode, was held sufficient: Bird v. Wretlon, 30 L. T. Rep.

258: s. c. (i VV. R. 211. An attachment for disobedience of the order cannot be
granted by a judge in vacation: Greene el al v. Wood, 3 U. C. L. J. 115. An order

for the oral examination of a judgment debtor may be granted, though that debtor

has been arrested on final process at the suit of the judgment creditor: Broioii v.

Benniger, 2 U. C. L. J. 213.

(m) As to which see section 189 and notes tliereto.

()') As to wliich see section 192 and notes thereto. Questions as well as

answers had better both appear on the face of the examination: Mclnnes v.

Hardy, 1 U. C. L. J. 295.

(w) The jurisdiction of county court as to examination of judgment debtors and
attachment of debts is the same as the jurisdiction of tlie superior courts.

(a) Taken from Eng. Stat. IV & 18 Vic. cap. 125, s. 61. Inapplicable in the

case of proceedings carried on against an absconding debtor: see section 289.

(/') See note p to section 287. The order is ex parte and absolute in the

first iastauce: see McCann y. Boicers, 2 Ir. Jur. N. S. 379; Bergin \. Bennett,

lb. 380.
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tion, (c) and upon his affidavit or that of his attorney, (f?) affidavit,

stating that Jud<2;ment has been recovered and that it is still mentof
P ° such debts.

unsatisfied, ((ZcZ) and to what amount, and that some third

person (e) is indebted to the Judgment debtor (/) and is

(c) It 13 presumed that a party applying under this section is in possession of

information as to debts owing to his judgment debtor. That information may
have been obtained either from the debtor himself upon his examination under
the preceding section, or in some manner independently of that section. The
more satisfactory mode is to proceed under it with a view to an application under
this section. A debt due to a judgment debtor who is dead cannot be attached
without reviving the judgment against his personal representatives : The Com-
mercial Bank v. Williams, 5 U. C. L. J. 66. Where plaintiff applied under this

section for an ex parte order to attach debts after having proceeded under the
preceding section (28Y), his application was granted upon an affidavit of the facts:

Macpherson el al v. Kerr, Chambers, December 10, 1856, per Richards, J. The
affidavit, which was that of plaintiff's attorney, was as follows: 1. That on, &c.
defendant was orally examined before the judge of the county court of the county
of Simcoe, in pursuance of an order bearing date, <fec. 2. That defendant upon such
examination swore that one A. B. was indebted to him in the sum of, &c. and that
said A. B. resides within the jurisdiction of this court, tire: lb.

(d) " Or that of his attorney." The words used are in the disjunctive, and in

this particular differ from the words " and of his attorney or agent," used in sec-

tion 191. An affidavit of the agent of the attorney is not sufficient under this

section: Tiffany v. Boulton, 18 U. C. C. P. 91 ; Boyd et al v. Haynes^ 5 Prac. R. 15.

[dd) A judgment creditor who has taken his debtor in execution under a ca.

sa. will not be allowed to attach debts: Jauralde v. Parker, 6 H. <fe N. 431. The
arrest of the garnishee under a ca. sa. does not extinguish his debt so as to pre-
vent it being attached under this section : Hartley v. Shemwell, 1 B. tfe S. 1 : and
although the debtor after arrest was discharged under a bankrupt act: In re

Halahan v. Worman, 11 W. R. 10.

(e) A judgment creditor cannot attach a debt due bj^ himself or bj" a firm of
"which he is a partner : Nonell v. Hullelt et al, 4 B. tfe Al. 646. An order upon execu-
tors to pay a simple contract debt pursuant to an attaching order was refused on
the ground that the executors might be liable on specialty debts of their testator,

after satisfaction of which they might have no assets, and before satisfaction of
which they ought not to be ordered to pay a simple contract debt: Ward v. Vance,
10 U. C. L. J. 269. If the garnishee die after the attaching order, the court has
no power to permit a suggestion of the death of the garnishee so as to legalize
execution against his executors or administrators: s. c. 76. 189. A debt due to an
administrator in his representative capacity cannot be attached to answer a debt
dij£ by him in his private capacity : Bowman v. Bowman, lb. 301.

(/) "ij indebted to." The affidavit, which must be that of the plaintiff or his
attorney, should in general be positive as to the indebtedness of tlie third party
or garnishee, more particularly as under the operation of the preceding section
materials for a positive affidavit may be discovered : The Cataraqui Road Co v.
Dunn, 3 U.C. L.-J. 27 ; HuzhwoodY. De Berguc et al, lb. 28, per McLean, J. ; Boyd
et al V. Ilaynes, 5 Prac. R. 1 5 ; though there may be circumstances under which an
affidavit of belief would be sufficient: Jones v. De Bergue et al, lb. 31; McLaren
et al V. Sudworth et al, 4 U. 0. L. J. 233. The affidavit should disclose the nature \^
and character of the debt: Wilson et al v. The Corporation of the United Counties
of Huron and Bruce, 8 U. C. L. J. 136, per Draper, C. J. It would be well also
that the amount should, if possible, be stated in the affidavit: Meldrumy. Tulluch,
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within the jurisdiction, (f/) a Judge of any of the said Courts

(«s the case may he) (Ji) may order (/) that all debts owing (j")

by or accruing from such third person to the Judguaent debtor

3 TJ. C. L. J. 184. But this is a matter in the discretion of the judge, and if he
grant it the order "will not be set aside : Tiffany v. Bullen, 18 U. C. C. P. 91.

('/) If the garnishee, though residing out of the jurisdiction, have money in the

hands of an agent within the jurisdiction, such money may be attached under this

eection, provided plaintiff plainly show that there is such an agent in addition to

the ordinary contents of the affidavit: Broicn v. 3Ienins, 3 U. C. L. J. 31. The
law is different in the case of a foreign corporation : Lundy v. Dickson, 6 U. C.

L. J. 92.

(Zt) The court will not in the first instance in term time entertain the applica-

tion : Dunhar v. Russell, 2 Ir. Jur. N. S. 234 ; see further Ddahimt v. Bennett, lb.

439 ; Murphy Y. Betineit, 1 Ir. C. L. R. 9.

{{) The application is not one of right, but in the discretion of the judge.

"Where the judgment creditor sued the judgment debtor in an inferior court on
the judgment in the superior court, and obtained an order for payment by instal-

ments, some of which had been paid, the court refused an attaching order under
this section although the judgment was " unsatisfied :" Jones v. Jenner, 25 L. J.

Ex. 319.

{j) The preceding section empowers the court or a judge to make an order for

the oral examination of a judgment debtor as to " debts owing to him." And
this section empowers a judge to make an order attaching " all debts owing or

accruing from" the garnishee. The subject matter to be attached is a debt. It

may be stated as a general rule that if the execution debtor could sue the

gai'nishee in an action to recover the debt an order to attach may be made

:

Jones V. Jenner, 2.5 L. J. Ex. 319 ; see also Miller v. Mynn et al, 1 E. <fe E. 1075
;

McDoumllv. Hollister, 25 L. T. Rep. 185; Geracjldy v. Sharkey, 30 L. T. Rep.

201 ; Smith v. The Trust and Loan Co. 22 U. C. Q. B. 525 ; Webster v. Webster et al,

6 L. T. N.S. 13. The recovery of a judgment on a debt attachable prior to such
judgment being recovered does not render the debt less attachable: McKay x. Tait

et al, 11 U. C. 0. P. '72. A debt means something due: GerayhtyY. Sharkey, SO L.

T. Rep. 204. The order should when made be strictly regular: Cooper v. Brayne,

27 L. J. Ex. 446. The penalty of a bond is not such a debt as can be attached '

Griswold v. The Buffcdo, Brantford and Goderich R. Co. 3 U. C. L. J. 115 ; Joltn-

son V. Diamond, 11 Ex. 73. It would seem that a liability which cannot be set

oft' as a debt cannot be attached as a debt : McNaiighton v. Web.fter, 6 U. C. L.

J. 17. An unliquidated demand is not a debt: Givynne v. Rees, 2 Prac. R. 282;
Johnson v. Diamond, 11 Ex. 73 ; Bank of Toronto v. Burton, 4 Prac. R. 56. But
there may be a debt of unascertained amount : Daniel v. McCarthy, 7 Ir. C.

L. R. 261. The superannuated allowance granted by the East India Company
to a retired servant by mere resolution is rather a gratuity than a debt:

Innes v. The East India Co. 17 C. B. 351. But contra as to the pension, distin-

guished from half pay, of a retired Indian officer : De^it v. Dent, L. R. 1 P. <fe D.

366. A legacy, thouoh the executor promise to paj' it, is not attachable: Mac-
dowall V. Hollister, 3 G. L. Rep. 933. An unsettled balance of account due by
one i^artner to another cannot be attached : Campbell v. Peden et al, 3 U. C. L. .J.

68 ; McCormhk v. Park et al, 9 U. C. C.P. 330. But where the debt is not a part-

nership one it maj' be attached : Bescoby et al v. Hnmilto7i Water Commissioners,

lb. 81. Money due in respect of savings bank annuities to the wife of the judg-
ment debtor cannot be attached : Dingley v. Robinson, 26 L. J. Ex. 55. Nor a sum
of money paid into court: Jones et al v. Brown, 29 L. T. Rep. 79 ; French v. Lewis
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shall be attached to answer the Judgment. 19 Vic. c. 00, s.

17; 19 Vic. c. 48, s. 194.

et al, 16 U. G. Q. B. .547. Xor moriey in the hands of a receiver of the court of

Chancery: Ames v. The Trustees of the Birkenhead Docks, 20 Beav. 3o*i ; Nixon

V. Lofjhlin, 7 Ir. Jur. N.S. 307. Nor a dividend payable in bankruptcy: Bvyse

Y. Simpson, 8 Ir. C. L. R. 523; Gihnour v. Simpson, lb. Ap. xxxviii ; Dcncson v.

Malley, Ir. L. R. ] Ex. 207; The Commercial Bank v. Williams, 5 U. C. L. J. 66.

But the proceeds of an execution in tlie hands of a sheriff may be attached:

Murray v. Simpson. 8 Ir. C. L. R. Ap. xlv. ; In re Smart v. Miller, 3 Prac. R. SSo.

Mone}' in a slierilT's hands levied under an attachment for costs awarded by a

decree in ecjuity, held not liable to be attached : Williams v. Reeves, 12 Ii". Ch. R.

173. Money in the hands of the assignee of an insolvent estate cannot be attached

by the assignee for his' own debt after the dismissal of the petition of insolvenc}':

Johnstone v. Feitix, 3 Ir. Jur. y. S. 67. A verdict in an action for unliquidated

damages cannot be attaclied before judgment : Jones v. Thompson, 1 E. B. <k E. 63
;

Dresser v. Jones, G 0. B. KS. 429; Boijd et al v. Ilaynes, 5 Prac. R. 15; Gv:ynne

T. Rees. 2 Prac. R. 282. Where the sum attempted to be garnished was money
awarded to the judgment debtor, of wliich, according to the affidavit of one of the

arbitrators, a certain sum was for v>-ork done under a contract and the remainder

for damages he had sustained by having had the work taken out of his hands,

held that as this latter portion did not become a debt until award made, only

attaching orders coming in after the award would bind it: Tate, and the Corpora-

tion of the City of Toronto, 10 U. C. L. J. 66.

The section is applicable to funds in the hands of a corporation or company

:

Sahonan v. Donovan, 10 Ir. C. L. R. Ap. xiii. So to funds in the hands of the special

manager of a company in course of liquidation : Ez parte Turner, 3 L. T. X.S. 389
;

s. c. 2 i)eG. F. & J. 354 ; but see DeWvnton v. Mayor, (L'c, of Brecon, 28 Beav. 200.

The proceeds of the sale of the commission of an officer in the army liable while
in tlie hands of the army agents may be attached : Power v. Kenny, 2 L. T. N. S.

93. Rent due may be attached : Mitchell v. Lee, L. R. 2 Q. B. 259 ; Leakey. Noble,

6 Ir. C. L. R. 510 ; Costello v. Kesbiii, 2 Ir. Jur. N.S. 378. Contra if rent not due

:

McLareii et al v. Sudworth et al, 4 U. C L. J. 233 ; The Commercial Bank v. Jarvis

ei al, 5 U. C. L. J. 66. Nor can the salary of a municipal officer who holds his

office at will at an annual salary payable quarterly be attached before some part

of it is due: Shanley v. Moore, 9 U. C. L. J. 264. A debt due by the garnishee to

a person who is a trustee of it for the judgment debtor cannot be attached : Boyd
ei al V. Haynes, 5 Prac. R. 15. There must be a legal debt due by a legal debtor

to a legal creditor : lb. The remedy hj attachment of debts is onlj- given in

cases where the whole proceeding is in the common law courts: 1 lie Financial

Corjwration Limited v. Frice, L. R. 4 C. P. 155. Equity will not give the judg-

ment creditor the remedy which he has at law : Horsley v. Cox, L. R. 4 Ch.

92. Nor extend the legal remedy: Gilbert v. Jarvis, 16 Grant, 265; Blake x.

Jarvis, lb. 295. The claim of a debtor to compensation for misrepresentations

of parties in obtoining a patent for land is not in equity liable to be seized

or attached, at all events before the amount is determined by decree or other-

wise : Roberts v. 2'he Corporation of the City of 2oronto, lb. 236. The surplus

mone}^ in favor of the mortgagor arising out of a sale of the mortgaged pre-

mises may be attached at law: McKay v. Mitchell, 6 U. C. L. J. 61. Debts due
or to fall due on negotiable i^apei- not attachable : see Mellish v. The Buffalo,

Brantford and Goderich R. Co. 3 U. C. L. J. 108. Moneys paid by the owners
of land sold for taxes within one year from the day of sale as redemption
money to the county treasurer, for the use and benefit of the purchasers and
banked in the name of the county treasurer, cannot be attached at the instance

of the creditor of the corporation of the county as a debt due by the bank
to the corporation : Wilson et al v. The Corporation of the United Counties of
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Huron and Bruce, 8 U. C. L. J. 135. But it is not every debt due to a judg-

ment debtor that can be attached. The debt may be attended with circnrastances

that would prevent the judgment creditor from enforcing its immediate payment,

an<] wliere such is the case it is not a debt of the nature contemplated by this act

:

Kennett v. WestrniKster Improvement Commissioners, 11 Ex. 349. A public body
(incorporated by act of parliament) borrowed money from time to time on their

bonds, some of' which had a preference over others, and eventually a general

morto-age of their lands was given on the occasion of fresh advances by one

class of bondholders, wiiose security was inferior to that of another class, where-

by and by an act confirming the same, all the bondholders were to be paid

man passu : held that one of such bondholders having recovered judgment by
default against the corporation could not attach a debt due to it from a

builder for money advanced under the power of their acts, as the garnishee

clauses only apply to personal debts, over which the judgment debtor has com-

plete control: lb. The act, though it gives a power of execution against property

not before subject to it, does not in any way affect the priority of charges so

as to alter the rights of third parties: Ames v. The Trustees of the Birkenhead

Docks, 1 Jur. N. S. 529. An act incorporating a dock comjjany authorised the

trustees, for the purpose of constructing and maintaining the docks, to raise

money by mortgage of the rates and tolls. The mortgagees were to have no

share in the management nor any priority among themselves. The trustees were

empowered to enter into contracts, but they were not to be pei'sonally liable, and

execution was to issue only against the goods and chattels belonging to them,

virtute officii. A judgment creditor obtained an order 7iisi to attach, in the hands

of the garnishees, rates and tolls due by them to the company. Before this order

was made absolute an order for the appointment of the chairman of the trustees

receiver of the rates and tolls was obtained by consent, in a suit instituted hj the

mortgao-ees in equity. Held, first, that the mortgagees of the rates and tolls had

priority over a judgment creditor; secondly, that the garnishee clauses of the C.

L. P. Act did not affect the priority of the charges ; thirdly, that if the mortgagees

were not in possession, by their receiver, a judgment creditor might take the tolls

in execution under the C. L. P. Act, but that the mortgagees, by entering into

jjossession, might stop further execution: lb. Equitable debts are apparently

not within the section : Clark v. Ferry, 26 L. T. Rep. 46 ; Boyd et al v. Hayncs,

5 Pi-ac. R. 15 ; but see Aldenv. Boomer et al, 2 Prac. R. 339. A judgment cred-

itor obtained an order under the C. L. P. Act attaching all debts owing from

the garnishee to the judgment debtor, and a second order directing the garnishee

to pay to the judgment creditor the debt due from him (the garnishee) to the

judgment debtor, or so much thereof as might be sufficient to satisfy the judg-

ment debt. At the time of these orders the garnishee was indebted to the judg-

ment debtor in respect of, amongst other matters, certain costs in equity to an

amount not then ascertained. Held that this debt was not affected by the orders

obtained imder the garnishee enactments: Clark v. Ferry, 26 L. T. Rep. 46. But

debts in prcesenti ^ith a solvendum infuturo may be attached: Harding \. Bjrratt,

3 U. C. L. J. 31. The order in such a case will be for the payment of the debts

by the garnishee to the judgment creditor so soon as the period of credit has

expired : lb. The mere possibility that when the day of payment arrives there

may be a defence is no ground for refusing the order: Sparks v. Younge, S Ir.

C. L. R. 251. The order to attach may be allowed to stand though the court

discharge the order for payment : lb. On an application for an order upon a

garnishee to pay over to the judgment creditor the amount of an acceptance due

by him to the judgment debtor, it was held necessary for the applicant to show
that the acceptance was at the time of the application under the control of the

judgment debtor: Hellish et al v. The Buffalo, Brantford and Goderich R. Co.

2 L. J. XJ. C. 230, per Hagarty, J. It is "doubtful whether the liability of an

endorser on a current note of which the judgment debtor is holder, is, while
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the note is current, such a debt as can be attached under this act: see Lewin v.

Udivards, 9 M. & W. 720; also Fowell v. Ansell, 3 Scott, N. R. 444. Debts
equitably belonging to another cannot be attached, thus debts already assigned

by the judgment debtor are not attachable: Ilirsch et al v. Coafes, 18 C. B.

757; Arthur v. Clovr/h et al, 17 U. C. Q B. 302; Clark v. Clark, 8 U. C. L. J.

107; Wise v. Birkenshaw, 29 L. J. Ex. 240; Webster v. Webster, 31 Beav. 393.

It was at one time supposed, on the authority of Watts et uz. v. Porter, 3 El.

6 B. 743, that the debt could be attached notwithstanding the assignment or
equitable charge, provided there was no notice of the assignment or charge
given to the garnishee at the time of the attaching order. But the authority

of that case was much shaken in Beavan v. Lord Oxford, 6 DeG. M. & G. 507
;

Kinderhy v. Jcrvis, 22 Beav. 1 ; and Pickering et al v. The Ilfracombe Railway
Co. L. R. 3 C. P. 235. And it is now held that no notice to the garnishee is J
necessary to constitute a good assignment as against the attaching order : Bob-

'

inson v. A'esbitt. L. R. 3 C. P. 264. But if the garnishee in good faith, and with-

out notice of the assignment, pay the debt to the judgment debtor, he is to be
protected : Cooper v. Brayne, 3 H. <& X. 972 ; Wood et al v. Dunn, L. R. 2 Q. B.

73. If the garnishee having notice of the assignment of the debt before the

time for showing cause has elapsed, he is bound to show the assignment as

cause, and in default of doing so may be compelled to pay the debt a second
time: lb.

; see further note p to section 289. "\Vhere the assignee not only neg-

lected to give the garnishee notice of the assignment, but his attorney stood by
while an attacliiug order was being made, and the garnishee paid the debt to

the judgment creditor, the court relieved the garnishee from proceedings taken
by the assignee in the name of the judgment debtor: In re Jones ex parte Kelly,

7 IT. C. C. P. 149. Where the debt is claimed by a third party as assignee,

there is no power in this Province to direct an interpleader issue between such
tliird person and the judgment creditor to try the validity of the alleged assign-

ment: Kerr et al v. Fullarton et al, 3 U. C. L. J. 222; McNaughton v. Webster,

6 U. C. L. J. 17: Chapman et al v. Shepherd et al, 8 U. C. L. J. 275. An assign-
ment after service of the attaching order is no answer : Worthington v. Pcden et al,

8 U.C. L. J. 48. An assignee of the debt has no status before the court: RUtinger
V. McDoiigall, 10 U. C. C. P. 395. Where the .debt is attachable it is in general
superior to the lien of an attorney in respect of costs due to him from the judgment
debtor: Bough v. Edwards. 1 II. & N. 171 ; The Queen v. Benson, 2 Prac. R. 350;
Bank of Upper Canada v. Wallace, 2 Prac. R. 352. But it is only riglit that where
a fund has been recovered by the exertions of the party claiming a lien, that he
should have his reward out of the fruit of his exertions: Sympt^on v. Prothcro,

26 L. J. Ch. 673, per Wood, V. C. Attorneys who had given notice of their lien

were held entitli-d to priority over attaching creditors in the distribution of a
fund recovered by their exertions: lb. 671. The plaintiff having obtained a decree
for payment by the defendant of a sum of money and costs, the defendant paid
part of the sum to certain judgment creditoi's of the 2)laintiff under the authority

of two garnishee orders. The plaintiff's attorney had a lien for his costs at the
time the garnishee orders were made, but no notice had been given to tliem pre-

vious to the application for the garnishee orders, nor was the existence of the lien

mentioned to the judge who made the order. Held that the paj-ment under the
garnishee orders was not, under tlie circumstances, a satisfaction of the judgment
of tlie court: The Leader, L. R. 2 A. <fe E. 314. But wliere a judgment creditor^

received from the garnishee the amount of his claim, witli notice of the lien orl
ratlier equitable right of the attorney of the judgment debtor for his costs in tlie/

action, he was compelled to refund the monej*: Eisdell v. Coningham, 28 L. J,

E.\-. 213 ; s. c. 4 H. & N. 871 ; see Eng. Stat. 23 & 24 Yic. cap. 127, s. 28, passed
for the better protection of the attorney's lien. It is doubtful whether notice of
a prior attachment out of the maj-or's court of London interferes with the opera-
tion of an attaching order under the corresponding section of the Eng. C. L. P.
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PROCEEDINGS AGAINST GAENISIIEES.

. , S8?J» (/'O Such tliird person is hereinafter called tlio
And may ^ ^ '

order the garnishee, (0 and service upon him of un order that
garnishee to "-

.
i • n

appear, &c. debts due or accruins; to the judgment debtor s-hall be attacli-

ed, or notice thereof to tha garni^shee in such nianrjtr

as the Judiz,e directs, (ni) shall bind such debts in his

Act: Newmnn v. Rook, 4 C. B. N.S. 434; see further Redhead y. Wellon. 29 Beav.

521 ; The Mayor and Aldermen of the City of London v. Cox et al. L. R. 2 H. L.

239; see also Manning v. Fnrquharson, 30 L. J. Q. B. 22; Frith et al v. Giippy et

al, L. R. 2 C, P. 32. Where there are rival claimants for the money the judg-

ment debtor may file a bill of interpleader: Davidson v. Douglas, 12 Grant, 181
;

Ndson V. Barter, 10 L. T. N.S. 743. Where there are cross claims between the

garnishee and tlie judgment debtor the balance only can be attached: Hesse v.

The Buffalo, Brantford and Goderich R. Co. Chambers, March 30, 1857, per

Robinson, C. J. If a judgment be recovered against three, the debts osviug

and accruing to one or more of the judgment debtors may be attached: Miller, y.

Mynn et al, 1 E. & E. 1075 ; s. c. 7 W. R. 524. But a debt owing to two can-

not be attached to satisfy the claim of a creditor of one only of them : In re Smart
V. Miller, 3 Prac. R. 385. An order to attach the debt will be granted though the

amount be not stated: Meldrum v. Tulloch, 3 U. C. L.J. 184; Daniel v. McCarthy,
7 Ir. C. L. R. 261. Where on an order to attach debts the court cannot see

clearly that the garnishee is not liable, they will not set aside the attaching order
without allowing the judgment creditor to proceed against him by writ : Seymour
V. The Corporation of Brecon, 29 L. J. Ex. 243. Where the garnishee (a deputy
sheriff), after the lapse of ten months, applied to set aside an order for/him to pay
to the judgment creditor the debt alleged to be due by him to the gaw^fsnee, upon
the ground that when the garnishee order was made there v,^as no such debt, and
that he, the garnishee, was ignorant of the nature and effect of the proceedings,
the application was refused: Gordon v. Bonter, 6 U. C. L. J. 112. The origin of

these clauses appears to be the practice by, "foreign attachment," which has for

a long time prevailed in the city court of London: see Com. Dig. " Attachment,"
A. By the custom of London money was attachable, provided it was not ordered
to be paid by some judicial act: Grant v. Hawding, 4 T. R. 313, note a; Coppell

V. Smith, lb 312 ; Caila v. Elgood, 2 D. (fc R. 193; but neither money nor pro-

jDerty could be attached in the hands of a garnishee who had a lien upon it with-

out discharging his lien: Natlian et al v. Giles et al, 5 Taunt. 558. A resem-
blance to the practice as to extents in chief in the second degree at the suit of

the crown also exists : see West on Extents, 242.

{k) Taken from Eng. Stat. 17 & IS Vic. cap. 12.5, s. 2^5.

(Z) See note e to s. 288.

(to) Personal service is not indispensable: Wardy. Vance, 9 TJ. C. L. J. 214.

But it should be shown that the garnishee had knowledge of the service: lb. 244.

The appearance of the garnishee before a judge in chambers, by an attorney, to

object to the sufficiency of service, is a waiver of any objection in the service:

lb. 214. To an action for work and laboi;r the defendant pleaded that B. recov-

ered a judgment against the plaintiff, and being such judgment creditor applied for

and obtained an order that the debt due from the now defendant to the plaintifT

should be attached to answer the judgment so recovered against the plaintiff by
B. ; that the debt was still unsatisfied, and that the order still remained in force:

held a bad plea for not alleging that the order was served upon or notice thereof
given to the garnishee: Lockwood v. JSfash, 18 C. B. 53G; see further Walls et ux,

V. Porter, 3 El. <t; B 743.
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Lands, (n) and by the same or any subsequent order it may

be ordered tbat the garnishee shall appear before the Judge

or some officer of the Court to be specially named by such

Judge, to show cause why he should not pay the Judgment

creditor the debt due from him to the Judgment debtor, or

so much thereof as may be sufficient to satisfy the Judgment

debt; (o) but the two last preceding and this section shall

not apply in actions commenced or carried on against a

Defendant as an absconding debtor, (p) 19 Vic. c. 90, s.

17; 19 Vic. c. 48, ss. 194 and 195.

(ji) The word " bind " in this section has received the same construction as the

word " bind," used in the Statute of Frauds : 29 Car. II. cap. 3. As under the Statute

of Frauds the goods are bound in the hands of the slieriff, so under tliis section

the debt is bound in tlie hands of the garni.shee: Holmes et al v. Tulton, 5 El. &, B.

80 ;
Turner et al v. Jones, 1 H. & N. 878 ; Tilbury v. Broivn, SO L. J. Q. B. 46 ; see

further Seceeinam v. Lemon et al, 13 U. C. C, P. 534; Tate and the Corporaiion of
the C'dy of Toronto, 10 U. C. L. J. 66.

(o) In cases in the superior courts, where the amonnt claimed as due from any
garnishee is within the jurisdiction of a county or division court, tlie siimmons or

order to appear, as it is called, must be for the garnishee to appear "before the

judge of the county court of the county in which the garnishee resides : section 292
;

and in cases in the county courts, where the amount is within the jurisdiction of a

division court, the order to appear must be for the garnishee to appear before the

clerk of a division court within whose division the garnishee resides: section 296.

Though an order to attach may be made, although the amount of the debt do not

appear: note/ to s. 2S8
;
yet a summons to pay over should not be granted till

the amount is stated: Meldrum v. Talloch, 3 U. C. L. J. 184. Personal service of

the summons to pay over is unnecessary if it can be gathered from the materials

before the judge that the garnishee had knowledge of the serv ice : Ward v. Vmice,

9 U. C. L. J. 214 ; s. c. lb. 244. Where the summons to pay over was argued in one
day and judgment deferred till the next day, when the summons was made abso-

lute (the garnishee having died in the interim), on an application to set aside tlic

order on the ground that it was made after the proceedings had abated by reason

of the death of the garnishee, leave was given to the judgment creditor to amend
the order nunc pro tunc without costs, the delay having been tlie delay of the

judge and not of the party : lb. 144. But no suggestion of death of the garnishee

can be entered in such a case so as to warrant execution against the personal

representatives: lb. 189. Where the order to pay is made for too much it may
be rescinded, and money paid thereunder recovered back in an action for money
had and received : Sessions v. Slrachan, 23 U. C. Q. B. 492. The judge ma}-, if he
consider the cause shown suflicient, at once discharge the summons instead of pro-

ceeding under section 291 : Grisicold v. 7'/te Buffalo, Bran/ford and Godcrich K.
Co, o U. C. L. J. 115. As to effect of assignment of the debt sought to be attached

see note J to section 288.

(p) Notice of the garnishee proceedings should be given as well to the judgment
debtor as to the garnishee: Ferguson v. Carman, 26 U. C. Q. B. 26. An order on
garnishees to pay over having been made on a summons of v.hieli the judgment
debtor had no notice, it appeared, on application to rescind the order, that the

debt had been assigned before the attaching order, and that the garnishees had
notice of such assignment before the summons was served on them, to which they
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When SIJ®. (5') If the garnishee does not forthwith (/•) pay
prompt exe- .,/^./^^ , -, n ^ • i-i
cutioninay mto Court (s) the amount due trom him to the judgment

gTmisifee.'^"'* debtor, (t) or an amount equal to the judgment debt, (m) and

does not dispute the ^ebt due or claimed to be due from him

to the judgment delator, (i;) or if he does not appear upon

summons, (w) then the Judge (a:) may (j/) order execution

to issue, (z) and it may be sued forth accordingly, without

any previous writ or process, to levy the amount due from

did not appear, and before payment over of the money under the order. Under
these circumstances the order was rescinded with costs, to be paid by the judg-
ment creditor, who, it appeared, was also aware of the assignment: lb.

(q) Taken from En^. Stat. 17 & 18 Yic. cap. 125, s. 63.

(?•) Must mean within a reasonable time after notice. The distance of the gar-

nishee from court, and other like circumstances, may well be taken into account
when determining the sufficiency of the notice.

(s) The garnishee, upon payment of the money into court, is freed from further

responsibility : Clark v. Clark, 8 U. C. L. J. 107. Payment to the judgment credi-

tor has not the same effect: lb. The subsequent execution of a composition deed
by the debtor will not prevent the creditor being entitled to the money so paid
into court: Culverhouse v. Wickens, L. R. 3 C. P. 295.

(t) As to what constitutes an " amount due " within the meaning of this sec-

tion, see note J to section 288.

(u) In cases where the amount due exceeds the amount of the judgment
obtained against the garnishee's creditor.

{v) "The garnishee, if not intending to dispute the debt, might, it is presumed,
indorse an admission on the order or notice served upon him.

(iv) If he neglect to indorse the order, &c. as mentioned in preceding note, and
also neglect to appear, then an order for execution may be made by default.

(x) Apparently the judge in chambers for the time being, and this at present is

the understood practice.

(y) May, not shall. There is a discretion in the judge even after default

:

Clark V. Ferry, 26 L. T. Rep. 46. Indeed the judges may use any of the garnishee

clauses at their discretion: Jones v. Jenner, 27 L. T. Rep. l^l, per Martin, B. ; see

also Lee et al v. Gorrie, 1 U. C. L. J, N.S. 76.

{z) Execution may be ordered to issue

:

1. If the garnishee does not forthwith pay into court, itc.

2. And does not dispute the debt, &c.

3. Or if he does not appear upon the summons, Ac.

A comjjosition deed executed by the garnishee under section 192 of the English

Bankruptcy Act of 1861 is a bar to an execution under this section : Kent v. l^om-

kinson, L. R. 2 C. P. 502. As to the duty of the attorney to issue execution : see

Swee(7iam v. Lemon et al, 13 U. C. C. P. 534. As to effect of assignment of the

debt: see note J to section 288. If the garnishee dispute the debt and the judg-

ment creditor decline to proceed by writ to contest it, the attaching order may be
discharged with costs: Wintle v. Williams, 3 H. & N. 288. The execution may
be either against the goods or against the body of the garnishee, the latter only,
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such garnisliee towards satisfaction of the judgment debt, (a)

19 Vic, c. 43, s. 196.

^91. (6) If the garnishee disputes his liability, (c) the if garnisliee

Judge, (fZ) instead of making an order that execution shall liability.

issue, may (e) order tbat the judgment creditor may proceed

against the garnishee, by writ (/) calling upon him to shew

cause why there should not be execution against him for the

alleged debt, or for the amount due to the judgment debtor

if less than the judgment debt, {g') and for costs of suit, (A)

and the proceedings (i) upon such suit shall be the same, or

it is apprehended, upon affidavit: see section 12 of Con. Stat. TJ. C. cap. 24. As
to the forms of execution: see R. G. pr. Sch. Nos. 45, 46.

{a) The direction of the writ will be to levy the amount due from such gar-
nishee " towards satisfaction of the judgment debt." As to the costs where no
suit: see section 299. In case garnishee dispute the debt, costs of suit are
expressly provided for by the next succeeding section ; and in cases within the
jurisdiction of a county or division court express provision is made for costs:

section 294.

(6) Taken from Eng. Stat. 17 (& 18 Vic. cap. 125, s. 64.

(c) To entitle the garnishee to a writ under this section he must satisfy the
judge that he has real ground for disputing his liability for the debt: Neu'inan v.

Rook, 4 0. B. N.S. 434 ; and is acting bona fide in making the dispute : Wise v.

Birkevshaw, 29 L. J. Ex. 240. Where an action is pending against the garnishee
at the suit of the judgment debtor, and there be no collusion between them, the
court will not grant a writ against the garnishee under this section : Richardson
v. Greaves, 10 AV. R. 45. The court will, unless quite satisfied that the debt is

not liable to attachment, allow the judgment creditor to proceed by writ: Sey-
mour V. Tlie Corporation of Brecon, 29 L. J. Ex. 243. if the garnisliee dii^putes

his liability, and the judgment creditor declines to proceed by writ under this

section, the garnishee is entitled to have the attaching order discharged with
costs: Wintle v. Williams, 3 11. & N. 288. Where several creditors proceed
against the same garnishee, they are entitled to be paid in the order in which
their attachment orders were served: Tate and the Corporation of the City of
Toronto, 10 U.C. L. J. 66 ; see also Salaman v. Donovan, 10 Ir. C. L. R. App. xiii.

{d) The judge. See note z to section 290.

(e) May. Discretionary not compulsory : Wise v. Birlcenshaw, 29 L. J. Ex.
240; Con. Stat. U. C. cap. 2, s. 18, sub-s. 2^

(/) Form of writ: R. G. pr. Sch. No. 47.

{g) The judgment debtor a^jparently is an admissible witness for either party
to this issue.

[h) In Johnson v. Diamond, 25 L. J. Ex. 41, Tollock, C. B. said: "The question
in this case is whether, when the party has received the leave of the court to
bring an action under this act, the successful party is not entitled to costs. I

am of opinion that he is." lb.

{i) Proceedings, i. e. declaration: as to which see R. G. pr. Sch. Xo. 48, et seq.
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as nearly as may be, as upon a V>^rit of Kevivor issued under

this Act. 0") 19 Vic. c. 43, s. 197.

S93. (/O In cases in the Superior Courts, when theWhen gar-

nishee to amount claimed as due from any garnishee is within the
appear oe- •' o
fore County jurisdiction of a County or Division Court, the order to
Court Judge •' ^ '

in cases in appear made under the two hundred and eighty-ninth section
Superior

i ^ , • ,
Coiuts. shall be for the garnishee to appear before the Judge of the

County Court of the County within which the garnishee

resides (I), at some day and place within his County to be

appointed in writing by such Judge—and written notice

thereof shall be given to the garnishee at the time of the ser-

vice of the order, (ni) 20 Yic. c. 57, s. IG.

Execution 993. («) If the garnishee does not forthwith (o) pay (p)

or%ivi'sion the amount due by him, (q) or an amount equal to the Judg-

garnis'hee mcnt debt, (r) and does not dispute the debt due or claimed

dil^iratethe to be due from him to the Judgment debtor, (/) or if he does

^ ' not appear before the Judge named in the order at the day and

(/) Wliere, in an action against a garnishee, he pleaded that the body of tlio

judgment debtor liad been taken and still was in execution under a ca. sa. at the

suit of the pL-iintiff, held a good plea: Jauralde v. Varkir, 3 L. T. N.S. '751. The
law would be diiierent if the debtor, after his arrest under the ca. sa. had obtained

his discharge under the Bankruptcy Act: Ilalahan v. Worman, 11 W. II. 10.

Although the proceedings are directed to be the same as on a writ of revivor, it

is only as " nearly as may be," and therefore the court may add to an order made
under this section the restriction that under the special circumstances of the case

the costs shall abide the event. But if the court give no such direction, they vir-

tually order costs to the successful party when they order the writ : Johnson v.

Diamond, 26 L. T. Rep. \Z1.

{k) Taken from C. L. P. Act, 1857, section 16.

{I) Before the passing of our C. L. P. Act, 185*7, the judges refused to grant

orders attaching small debts, which might have had the effect of bringing into the

superior courts innumerable suits within the jurisdiction of inferior courts, and

increasing costs to a startling amount: Topping et al v. Salt, 3 U. C. L. J. 14.

(m) The order to attach and summons to appear are usually combined. When
this is the case, the latter should be to appear in cases under this section before

the judge of the county court of the county within which the garnishee resides,

at some day and place appointed in writing by the judge.

in) Taken from C. L. P. Act, 1857, section 16.

(o) See note r to section 290.

{p) "Into court" probably intended: see note s to section 290.

{q) See note j to section 288.

(r) See note u to section 290.

(«) See note v to section 290.
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place appointed by such Judge, (/) then such Judge on proof

of service of the order and appointment having been made four

days previous, («) may (w) make an order directing execution

to issue out of the County Court or out of a Division Court

according to the amount due, (lo) and such order shall with-

out any previous writ or process, be suflScient authority for

the clerk of either of such Courts to issue execution for levy-

ing the amount due from such garnishee, (x) 20 Vic. c. 57,

s. 16.

994. (a) The SheriflF or Bailiff to whom such Writ of The sheriff

T-i • • f 11111 1 • 1-1 or Bailiff to
llixecution is directed snail levy the amount mentioned in the levy the

said Execution, towards satisfaction of the Judgment debt, with costs

together with the costs of the proceeding, (h') to be taxed,

and his own lawful fees, according to the practice of the

Court from which such Execution has issued, (c) 20 Vic.

c. 57, s. 16.

295- (cT) If the garnishee disputes his liability, (e) then Proceedings

such Judge of the County Court may (/) order that the
pu'Jea^the

Judgment creditor shall be at liberty to proceed against the '^'^^*-

garnishee according to the usual practice of the County or

Division Court, as the case may require, (^) for the alleged

debt or for the amount due to the Judgment'debtor if less

than the Judgment debt, {h) and for costs of suit, (i)

20 Vic. c. 57, s. 16.

(t) See note w to sectioa 290.

(«) i. e. Upon proof by affidavit of service four days previous.

(v) See note y to section 290.

(to) See note z to section 290.

{x) On. As to form of writs of execution : see note a to section 290.

(a) Taken from C. L. P. Act, 1857, section 16.

(6) See note a to section 290.

(c) To be taxed, by, it is presumed, the proper officers of the court whence the

execution issued.

(rf) Taken from C. L. P. Act, 1857, s. 16.

(e) See note c to section 291.

(/) See note e to section 291.

(ff) As to form of writ in the superior court : see R. G. pr. Sch, No. 47.

(A) See note g to section 291.

(t) See note h to section 291.

26
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amount
within the
jurisdiction

of Division
Courts.

Proceedings ^Sl«>. (^) In cascs in the County Courts when the amount

Courtrwhen claimed as due from any garnishee is within the Jurisdiction

of a Division Court, the order to be made under the two hun-

dred and eighty-ninth section, shall be for the garnishee to

appear before the Clerk of the Division Court within whose

Division the garnishee resides, at his oflSce, at some day to

be appointed in the said order by the Judge of the County

Court; {I) and the said order shall be served on such garni-

shee, (?n) and if the garnishee do not forthwith (n) pay the

amount due by him (o) or an amount equal to the judgment

debt, (p) and do not dispute the debt due or claimed to be

due from him to the judgment debtor, (§) or if he do not

appear before the Division Court Clerk named in the order at

his office at the day appointed by such Judge, (?•) then such

Judge, on proof of the service of the order having been made

four days previous, (s) may (t) make an order directing

execution to issue out of the Division Court of the Division

in which such garnishee resides, according to the amount

due, (u) and such order shall without any previous summons

or process, be sufficient authority for the Clerk of the said

Division Court to issue execution to levy the amount due

from such garnishee, (y) and the bailiff to whom such Writ

of Execution is directed shall be thereby authorized to levy

and shall levy the amount mentioned in the said execution

towards satisfaction of the judgment debt, together with the

costs of the proceeding to be taxed, and his own lawful

(k) Taken from C. L. P. Act 185Y, s. 4.

(l) See note I to section 292.

(m) As to what is sufficient service see notes m and o to section 289.

(n) See note r to section 290.

(o) See note j to section 288.

.( p) See note u to section 290.

(q) See note v to section 290.

(r) See note w to section 290.

(s) i. e. Upon proof by affidavit of service four days previous.

(0 See note y to section 290.

(u) See note z to section 290.

(v) Qu. as to form of writ of execution see note a to section 290.

I
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fees; (w) but if the garnishee disputes his liability, (a;) then

such Judge may (y) order that the judgment creditor in the

said County Court shall be at liberty to proceed against the

garnishee, according to the practice of the said Division

Courts, (z) for the alleged debt or for the amount due to the

judgment debtor if less than the judgment debt, (a) and for

costs of suit, (b) 20 Vic. c. 58, s. 4.

297. (c) Payment made by or execution levied upon the Payment iiy

garnishee under any such proceeding as aforesaid, {d) shall be a valid

be a valid discharge to him as against the judgment debtor °
"

to the amount paid or levied, (e) although the proceeding

{w) See note a to section 290. The costs it is presumed are to be taxed by the
proper officer.

(x) See note c to section 291.

(y) See note e to section 291.

(z) As to form of writ in the superior courts see R. G. pr. Sch. No. 47.

(a) See note g to section 291.

(b) See note h to section 291.

(c) Taken from Eng. Stat. 17 & 18 Vic. cap. 123, s. 63.

(d) The mere issue of the attacliing order is clearly no defence to an action

brought against the garnishee by the judgment debtor: Lockwood y. A^ash, 18 C.

B. 536; see also Defitonv. Maitland et al, 11 Jur. 42. It was at one time supposed
that the service of the order would afford a defence : Carr v. Baycroft, 4 U. 0.

L. J. 209 ; McNaugldon v. Webster, 6 U. C. L. J. 17. But it is now settled that the

garnishee is not discharged as against the judgment debtor till at all events served
with a judge's order for the payment of the money : Turner et al v. Jones, 1 H. <fe N.

878 ; Newman v. Rook, 4 C. B. N.S. 434 ; McOinnis v. The Corporatmi of YorkvUle,

21 TJ. C. Q. B. 163, 171. And the better opinion seems to be that until payment
made or execution executed under the order to pay, the garnishee is not dis-

charged: Blevins v. Madden, ] 1 U. C. C. P. 195, 198 ; Sykes et al v. The Brockville

and ''Ottawa R. Co. 22 U. C. Q. B. 459 ; see also Magrath v. Hardy, 8 Scott, 627
;

Westoby v. Day, 22 L. J. Q. B. 418. Payment to the judgment creditor under the

attaching order and before the order to pay is not sufficient: Turner et al v. Jones,

1 H. & K 878 ; Clark v. Clark, 8 U. C. L. J. 107; but see Cooper v. Brayne, 27 L.

J. Ex. 446 ; Lockwood v. Nash, 18 C. B. 536. If the garnishee after moving against

the order voluntarily pay the amount attached, his rule nisi will be discharged

with costs: Adair v. Wallace, 5 U.C. L.J. 113. Payment under a garnishee order

of costs pronounced due to a successful party by decree of the court of admiralty,

held to be a satisfaction of the debt: The Olive, 1 Sw. Adm. 423. The law will

never compel a person to pay a sum of money a second time which he has once

paid under the sanction of a court having competent jurisdiction : Wood v. Dunn,
L. R. 2 Q. B. 80.

(e) The garnishee, it will be perceived, is by the act of his creditor the judg-
ment debtor in the original suit, after order to pay and payment or execution

executed, placed in a situation in which he acquires a good answer to any action

that may be brought against him by his creditor. Upon general principles it
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should be afterwards set aside or the judgment be revers-

ed. (/) 19 Vic. c. 43, s. 198; 20 Vic. c. 57, s. 16; 20 Vic-

c. 58, s. 4.

Attachment 908. (ff) There shall be kept at the several offices of the

keptln the''
Clerks of the Crown and Deputy Clerks, and at the several

cterksof the County Court Offices, a debt attachment book, and in such

cTp^ties'^
book entries shall be made of the attachment and proceedings

thereon, with names, dates and statements of the amount

recovered and otherwise; (h) and the mode of keeping such

books shall be the same in all the offices, and copies of any

entries made therein may be taken by any person upon appli-

cation to the proper officer. {{) 19 Vic. c. 43, s. 199.

Costs of 299. (Jc) The costs of any application for an attachment

cationT^
'' of debt Under this Act, (I) and of any proceedings arising

from or incidental to such application, (???) shall be in the

seems that where such answer arises before judgment, it may be pleaded to the

further maintenance of the action or puis darrein continuance, if after plea pleaded

:

section 98. In both cases the plea is an effectual bar : see Webb v. Hnrrell, 4 C.

B. 287, 303. The plea it seems must be special in either case, and may be the

same mutatis mutandis as that made use of when attachments are issued from the

City Court of London : see Nonell v. Hullett et al, 4 B. <fe Al. 646 ; Cronby v. Hcther-

mgton, 4 M. «fe G. 933.

(/) The process of attachment in the City Court of London could only be
resorted to when the cause of action against the original defendant arose within
the jurisdiction of Ihe court from which process issued : hi re Wadsworlh and
The Queen of Spain, 17 Q. B. 171. And yet it was held that a garnishee paying
a debt under a judgment of the court could not be afterwards compelled to pay
it over again to his creditor, upon the ground that the original cause of action

arose without the jurisdiction of the court : Westoby v. Bay, 2 El. & B. 606
;

Cooper V. Brayne, 27 L. J. Ex. 440.

{g) Taken from Eng. Stat. 17 & 18 Vic. cap. 125, s. 66.

{K) The form of book sanctioned by the courts has columns for the following

information:— 1. Name of plaintiff ; 2. Name of judgment debtor ; 3. Amount of

judgment; 4. Date of judgment; 5. Name of garnishee; 6. Date of order for

attachment ; 7. Amount ordered to be paid by garnishee ; 8. Date of such order

;

9. Date of order for execution against garnishee ; 10. Date of order that judg-

ment creditor may proceed against garnishee : R. G. pr. 60, and schedule.

(i) Proper officer, i. e. the officer having the custody of the particular book
from which copies of entries are required.

(k) Taken from Eng. Stat. 17 & 18 Vic. cap. 125, s. 67.

(l) The words of the section thus far comprehend only preliminary pro-

ceedings.

(m) Whether these words could be taken to apply to proceedings had under

the English enactment corresponding to our section 291 was for some time a ques-
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discretion of the Court or Judge, (n) 19 Vic. c. 43, s. 2C0.

TO COMPEL SPECIFIC DELIVERY OF CHATTELS.

300. (o) The Court or a Judge {p) upon the applica- specific ac-

tion of the Plaintiff in any action for the detention of any Jhattei'may

tion. It has since been held that they do not apply to the costs of such pro-
ceedings, and that they abide the event: see note h to section 291.

(n) In The Bank of Montreal v. Yarringlon, 3 U. C. L. J, 185, Sir John B. Robin-
son made an order for the garnishee to pay, but declined to order costs, " on the

ground that this is a special provision for the accommodation of the creditor, and
therefore it is enough for him to receive the designed benefit by paying for it."

Spragge, V. C. in Evans v. Evans, 1 U. C. L. J. N.S. 19, referring to the case of

The Bank of Montreal v. Yarrington, said that " though he did not agree with
the reason (for it), yet, as it was the rule in a court of coordinate jurisdiction, it

would be convenient that there should be a similar one in this court (Chancery),
and that he should therefore follow it until a different one sliould be established,

with the concurrence of the other members of the court." Evans v. Evans after-

wards came on before the full Court of Chancery, in appeal, when Spragge, V. C
said that " since giving his judgment he had conferred with one of the common
law judges, and had been informed by him that it is now the practice at law to

grant the costs of a garnishee application when there is a sufficient fund out of

which to pay them; and he accordingly, in conformity with his opinion as

expressed at chambers, concurred with the chancellor in reversing the previous
decision:" lb. p. 52. Upon an application by a judgment creditor for an order
that the garnishee should appear before the master, the costs of these proceedings
were allowed against the defendant in the action, and not against the garnishee:
Dockrill v. Boylan, 2 Ir. Jnr. N.S. S68. Upon making absolute an order for the

garnishee to pay over, a rule was granted on the defendant to show cause why
the plaintiff should not be at liberty to deduct the costs of the proceeding from
the sum paid in by the garnishee: lb. 380. The disposition of the costs may be
reserved in the order, giving liberty to proceed by writ: Waldron v. Parrott,

9 Ir. C. L. R. 175.

(o) Taken from Eng. Stat. 17 <fe 18 Yic. cap. 125, s. 78. Founded upon the
second report of the Common Law Commissioners, section 47. This is a section

which in some degree confers equitable jurisdiction upon the courts of common
law. Courts of equity have from a very early period compelled the return of
specific chattels: see Pusey v. Pusey, 1 Vern. 273; Duke of Somerset v. Cookson,
3 P. Wms. 389 ; Saville v. Tankred, 1 Ves. 101 ; Fells v. Read, 3 Ves. 71; Papillon
T. Voice, 2 P. Wms. 470 ; Ford v. Peering, 1 Ves. jr. 72 ; Duncomb v. Mayer, S A^es.

319 ; Jackson v. Butler et al, 2 Atk. 306 ; Gibson v. Ingo, C Hare, 112; Woody. Row
cliffe, 3 Hare, 304 ; Lingen v. Simpson, 1 S. &. S. 600. It has been the practice
of courts of law (especially in modern times), where they see that justice requires
the interference of a court of equity, and that a court of equity would interfere, in
every sucli case to save parties the expense of proceeding to a court of equity, by
giving them the aid of the equitable jurisdiction of a court of common law to
enable them to effect the same purpose : Phillips et al v. Clagett, 11 M. (& W. 91, per
Abinger, C. J. Courts of common law have now, under this section, the same
jurisdiction after judgment in detinue to compel the return of a chattel as a
Court of Equity : see Mayall v. Higbey, 1 H. <fe C. 148.

{p) The court will review the order of a judge made under this section: Chil-
ton V. Carrington et al, 15 C. B. 730; see also Grugeonv. Gerrard, 4 Y. & C. 119;
Phillips et al v. Clagett, 11 M. <fe W. 84; see further note w to section 48.
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be com- chattel, (q) may, if he or they see fit, (r) order that execu-
pelled, and t \7./ j > ^ / \ y

bow. tion shall issue for the return of the chattel detained, without

giving the Defendant the option of retaining such chattel

upon paying the valued assessed, (s) and may order that

unless the Court or a Judge should otherwise direct, the

SheriflF shall distrain the Defendant by all his lands and chat-

tels in the said Sheriff's County, till the Defendant renders

such chattel, (<) or at the option of the Plaintiff, the Court

or Judge may order the Sheriff to make of the Defendant's

Option to goods the value of such chattel
;
(m) but the Plaintiff shall,

the plaintiff.
Q^^^iev by the same or by a separate Writ or Writs of Execu-

(q) This section is intended to deal with the ordinary finding of a jmy which
would in detinue be the finding of so much for value and so much for dam-

ages; whereupon the judgment is that plaintiff do recover the chattel or the

sum assessed as the value, and also his damages and costs. In such a case a

defendant hitherto, though he had the chattel sued for, might retain it, pay the

value, and so obtain the chattel for himself, and might detain it from plaintiff^,

though the latter set a much higher value upon it than the value set upon it by
the jury. This was a hardship; so recourse was had to that which is fair and
reasonable, namely, the investment of tlie courts of common law with a discretion

which the legislature thought should be exercised. Therefore it is enacted in

cases where it would be unjust or improper that defendant should have the option

of paying the money or keeping the chattel, the court or a judge may make an

order taking away the defendant's option. But the act deals with a case of option

only, and if the value of the chattel be not found by the jury now as formerly,

that case does not arise: Chilton v. Carrington et al, 15 C. B. 730. Thus where at

the trial of an action of detinue for a lease deposited as security for £150, the

parties agreed that the jury should be discharged from finding the value of the

lease, and a judge made an order on the defendant to deliver the lease, the court

rescinded the order: lb. Where plaintiff claims distinct parcels of goods, the

jury should assess the value of each separately: Sandford v. Alcoch, 10 M. & W.
689. Where the goods have been redelivered, the jury may confine their assess-

ment to the damages for the detention : Williams v. Archer, 5 C. B. 318 ; Crossfield

et uz. V. Such, 8 Ex. 159. Special damage may be recovered if laid in the declara-.

tion : lb. Where the redelivery is after the commencement of the action, the defen-

dant should plead the redelivery in bar of the further maintenance, upon which the

plaintiff may confess the plea and obtain costs up to that time ; otherwise plaintiff

will obtain a verdict and the costs of proceeding to trial : Leader et al v. Rhys,

10 C. B. N.S. 369. Where a party places a definite price upon a chattel, the

court or a judge will not interfere in aid of that which is a mere demand in money:
Dotvling v. Betjemann, 10 W. R. 574; s. c. 2 Johns. <fc H. 544. Formerly detinue

was the only form of action in which at law a chattel might be recovered in

specie; but the like remedy may now be had in an action of replevin: Con. Stat.

U. C. c. 29.

(r) Clearly discretionary.

(s) See note q, supra.

(0 The command contained in the writ of execution closely follows the lan-

guage of this section : see form of execution, R. G. pr. Sch. No. 57.

ill) Form of execution in this case : see R. G. pr. Sch. No. 58.

._J
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tion to be issued in tlie ordinary manner, be entitled to have Damages,
costs &c

made of the Defendant's goods or lands, the damages, costs

and interest in such action. («) 19 Vic. c. 43, s. 201.

THE REVIVAL OP JUDGMENTS AND OTHER PROCEEDINGS BY AND
AGAINST PERSONS NOT PARTIES TO THE RECORD, (a)

(v) In detinue for railway scrip which had been delivered up to the plaintiff

under judge's order after action brought, Held the judge was warranted in

directing the jury at the trial that in estimating the damages they might take
into consideration the difference in value of the scrip at the time of the demand
and at the time of its delivery to plaintiff under the judge's order : Williams v.

Archer, 5 C. B. 318. Upon the trial of an action of detinue and trover for shares
it was arranged that the damages, £382, found by the jury should be reduced to

a nominal amount upon the defendant delivering up the shares. Shares of a like

denomination and to an equal amount with those which were the subject of the
action were afterwards tendered ; but the market value having greatly fallen,

plaintiff sought to enforce the verdict. Held that he could not do so, that the
bargain was binding upon him ; and that it was fulfilled on the part of the defen-
dant by tendering similar shares to those which were the subject of the action

:

Jeffrey v. Oliver, 28 L. T. Rep. 231. In detinue for title deeds where plaintiff

shows himself cleai-ly entitled to the deeds, but the defendant intending to do
right, has given them up to another, the damages should not as of course be the
value of the land, but left to the decision of the jury under all the circumstances :

Reynolds v. Waddell, 12 U. C. Q. B. 9. In detinue for a watch and chain, it ap-
peared the defendant had obtained possession of the things by redeeming them
at the plaintiff's request from a person with whom they were pledged, and that
defendant refused to give them up on payment of the money so advanced, claim-
ing to retain them for a further sum due to him by the i^laintiff for board, and,
after verdict for plaintiff for the full value of the articles, it was shown on affida-

vits that before the trial defendant had obtained execution against plaintiff for

this sum in the Division Court, under which the bailiff by plaintiff's direction had
seized this Avatch and chain in the defendant's possession, and that to prevent
their being sold the plaintiff had procured some one to advance money on them,
a new trial was ordered without costs, unless the plaintiff would consent to

reduce his verdict to nominal damages, and that he should in any event pay
the costs of the application: Johnson v. Lamb, 13 U. C. Q. B. 508. Detinue held
not to lie against a clerk of a Division Court for goods which had come into
his possession under a warrant of attachment, without at all events showing
that defendant before action was made acquainted with the claim of the plain-

tiff, and after demand refused to give up the goods: Clark v. Orr, 11 U. C.

Q. B. 426.

(a) At common law a presumption arose from a plaintiffs delay beyond a year
to issue execution that his judgment either had been satisfied or from some
supervening cause ought not to be allowed 'to have its effect. After such delay
therefore, plaintiff was not allowed to issue execution as a matter of course, but
was driven to bring a new action on the judgment. As this was found to be
unnecessarily vexatious and oppressive, the writ of scire facias, which had been
in use at common law for the purpose of executing judgment in real actions after

the delay of a year and a day, was adopted by the Statute Westm. II. : 13 Ed. I.

St. 1, c. 45. This was a less expensive and dilatorj' course for plaintiff' and
•equally affording protection to defendant if he had anj' cause to show why execu-
tion should not issue : Hiscocks ci al v. Kemp, 3 A. <fe E. 679, per Denman, C." J. The
e,cire facias was a writ founded on some matter of record, being as regards judg-
Kieat the original judgment obtained against defendant; Bae. Abr, Scire Facias,
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Execution
S®I. (J>)

During the lives of the parties to a judgment,

without or of any of them, execution may be issued at any time within
Scire Facias . .

or revival. si.x ycars from the recovery of the judgment, (c) without a

revival thereof by Scire Facias, or by Writ of Revivor.

20 Vic. c. 57, s. 10 ; 20 Vic. c. 58, s. 1 ; aud see 22 Vic. c. 97.

A. If the party was prevented from suing out execution by a writ of error, o^

by injunction, the year did not begin to run till the judgment below was affirmed

or the injunction dissolved : Hoivardv. Pitt et al, 1 Show, 402 ; Winter v. Lightbound,

1 Str. 3U1 ; Michdl v. Cue et iix. 2 Burr. 660. The year was if there was no stay as

above computed from the day of signing judgment: Simpsoiiv. Gray et ux. Barnes,

197. The writ of error, when issued after the expiration of the year, revived the

judgment so that if the plaintiff in error was nonsuited or discontinued or the

judgment below was affirmed, execution might have issued without a scire facias

:

Bellasis v. Hanford, Cro. Jac. 364. It was a rule that where a new person who
was not a party to the judgment derived a benefit by or became chargeable to

the execution, there should be a scire facias to make him a party to the judgment:
Penoyer v. Brace, 1 Ld. Rayd. 245. Thus the writ lay either between the original

parties to the judgment, where an execution had not been issued within a year

and a day from the signing of the judgment or between either of the original

parties and the representatives of the other or the representatives of both, when
it was sought to make parties to the judgment persons other than the original

parties. The end attained by means of scire facias in any of these cases may now
be attained by a much more simple and speedy mode of procedure. In this

respect the sections following are founded upon the first report of the Common
Law Commissioners, ss. 82-85 inclusive.

{h) Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 128. Founded upon the

first report of the Common Law Commissioners, s. 82. This section applies to

judgments existing at the time the act came into force : Boodle v. Davis, 8 Ex,

351. Where a judgment more than a year and a day old but less than six years,

when the Eng. C. L. P. Act, 1852, came into operation, had not been revived by
scire facias, it was held that execution since the C. L. P. Act might issue without

any revival of such judgment : lb.

(c) A scire facias to revive a judgment before this act was either between the

original parties to the suit or between new parties. The present section has

reference more particularly to the former. If plaintiff before this act omitted for

a year and a day to issue execution on his judgment, a scire facias became neces-

sary. But where execution had been taken out, though not executed within a

year after judgment, the scire facias was rendered unnecessary: Simpson v.

Heath, 1 Dowl. P. C. 882 ; Greenshields v. Harris, 9 M. & W. 774 ; Franklin v.

Hodgkinson et al, 3 D. <fe L. 554; Holmes v. Newlands, 5 Q. B. 634; but see

Sewell V. Thompson, E. T. 2 Vic. MS. R. <fe H. Dig. " Scire Facias," 5 ;
Wilson

V. Jamicson, E. T. 7 Vic. MS. lb. ; Hall v. Boulton, 9 U. C. L. J. 213. If during

the six years limited by this act a writ of execution be sued out, returned

and filed, the same consequences follow as if under the old practice a writ had

been sued out within a year: Jeiikins v. Kerby et al, 2 U. C, L. J. N. S. 164.

The Commissioners were of opinion that the limit of a year and a day " was

not founded on good reason." They recommended that by analogy to the

Statute, of Limitations in the case of simple contract debts, six years should

be the period within which execution might issue upon a judgnoent without

revival. The necessity for a scire facias or writ of revivor, as it is termed

in this act, (ss. 305-308) after six years have elapsed, may be waived by oral

.agreement of the parties or consent of defendant : Hiscocks el al v. Kemp, 3 A. <&

i



S. 302.] APPLICATION FOR REVIVAL OF JUDGMENT. 409

303- (d) In case it becomes necessary to revive a judg- Application

ment, either by reason of lapse of time (e) or of a change by ofjudgmeut

death or otherwise of the parties entitled, or liable to execu- ti, m tiiere-

tion, (/) the party alleging himself to be entitled to execu-
"^'^"'

tion (</) may either sue out a Writ of Eevivor in the form

hereinafter mentioned, (h) or apply to the Court or a Judge

for leave to enter a suggestion upon the roll, to the eflfect that

it manifestly appears to the Court that such ^arty is entitled

to have execution of the judgment, and to issue execution

thereupon, (i)

E. 676 ; Aforgan v. Burgess, 1 Dowl. K S. 850, Execution issued after the time

limited without a writ of revivor is voidable, not void : OoodtHle v. Badtitle,

9 Dowl. P. C. 1009 ; Blanchenay v. Burt et al, 4 Q. B, 707 ; McNally v. Stepheiis,

Tay. Rep. 203.

{d) Taken from Eng. Stat. 15 ife 16 Vic. cap. 76, s. 129, Founded upon the first

report of the Common Law Commissioners, section 83.

(e) i. e. After the expiration of six years from the recovery of judgment:
section 301,

(/) See note a to section 301.

{g) An application made at chambers must be taken to be made on the pR * of

the person who professes to apply, and in the character in which he is des-

cribed, unless evidence to the contrary be produced : Swan v. Cleland, 2 U. C.

L. J. 235. Thus where application was made under this section by the widow
and executrix of a deceased conusee, though a person apparently her husband
was joined Avith her, and it was therefrom argued that she had married a second

time, but no affidavit to that effect was produced, the argument was held to be of

no avail : lb. According to the English authorities the party applying, if an

executor, should show that probate has been taken out : Vogel ct al v. Thompson,
1 Ex. 60.

(A) i. e. In section 305.

(j) Two courses are thus pointed out—either to apply for leave to enter a sug-

gestion that it manifestly appears, &q.., or to issue a writ of revivor by means of

which the right to issue execution must be made to appear. Though the former

be attempted, if unsuccessful the party applying will be still at liberty to try the

latter : section 304, It is not said whether or not the suggestion if allowed can

be traversed by defendant : see note i to section 134. From the use of the words
" it manifestly appears to the court that such party is entitled to have execution,

<fec.," it is presumed that on the application to enter the suggestion the truth of

the proposed suggestion will be tried, and that unless it " manifestly appear" that

the party is entitled to issue execution the leave will not be given, and when
given will not be open to a traverse : see section 304. If this be the proper con-

struction of the section, it may be found to differ from the corresponding section

35 of the Ejectment Act, which expressly provides for the trial of a suggestion

after trial and before execution, when denied by the defendant. The writ if to

revive a judgment less than ten years old, shall be allowed without any rule or

order. If more than ten years old, then not without a rule or order. If moi'e

than fifteen years old, not without a rule to show cause: section 309. The execu-

tors of an administrator are not entitled to revive a judgment more than fifteen
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.

Such appii- S®3. (/^) Such leave shall be granted by the Court upon
tiou to be t)y

summons or
rule to shew
cause.

a rule to shew cause, or by a Judge upon a summons (l) to

be served according to the practice of the Court, (m) or in

such other manner as the Court or Judge directs, (n) and

the rule or summons may be in the form ("A) No. 9, or to the

like effect, (o) 19 Vic. c. 43, s. 203.

If the Court SOJ:. ( p') In case it manifestly appears upon such appli-
be satisfied.

.

*

, « , . ,
^

. . , ,

cation, that the party making the same is entitled to execu-

tion, iq) the Court or Judge (r) shall allow such suggestion as

aforesaid to be entered in the form (A) No. 10, or to the like

effect, (s) and execution to issue thereupon, {t) and shall

order whether or not the costs of such application shall be

And if not. paid to the party making the same ; (%i) and in case it does

years old by entering a suggestion under this section : Croft v. Foulkes, 30 L. T.

Rep. 241. And, ^er Crompton, J., "The act does not allow those who have an

equitable interest only to come in :" lb.

(k) Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 129.

(I) The concurrent jurisdiction of the coui-t and a judge in chambers is here

remarkably clear: "By the court ujjon a rule to show cause or by a Judt/e upon

a summo7is," &g.

{ni) The practice to which reference is made is not free from doubt. It may
be either the present practice as to rules and summonses generally, or rules and

summonses to show cause why a party proceeding by sci. fa. should not have

judgment. The latter seems to be intended. Personal service is not necessary if

it can be shown that defendant is purposely avoiding service : Dixon v. Thorold,

9 Dowl. P. C. 827, and the service may, it would seem, be made on a defend-

ant though residing out of the jurisdiction of the court: Stockport v. Hawkins,

1 D. & L. 204.

(n) This provision will enable the party taking proceedings to continue his

proceedings, though defendant be concealed within the jurisdiction, or be resident

without the same. Thus, where it was shown that defendant, having houses in

Liverpool, had left England for America, notice of the sale stuck up in the office

of the court and served on defendant's tenants in Liverpool, was directed to be

sufficient service of the rule on defendant: Macdonald v. Maclaren, 11 M. &
W. 465.

(o) The forms, whenever they can be followed, should be adopted. The use of

the words "to the like effect" is intended to admit of a departure from necessity.

{p) Taken from Eng. Stat. 15 & 16 Vic. c. 76, s. 130.

- (q) The application to enforce a judgment more than twenty years old_ must

state circumstances to shew a prima facie right on the part of the applicant

:

Loveless v. Richardson, 4 W. R. 617.

(r) See note w to section 48.

(s) See note o to section 303, supra.

(t) As to executions generally: see ss. 238, 239.

(w) Qu. If the order be silent as to costs, will the party applying be deprived

of costs? The general rule is that in such case each party shall pay his own

costs.



S. 305.] WRITS OF REVIVOR. 411

not manifestly so appear, the Court or Judge shall discharge

the rule or dismiss the summons ^vith or without costs; {v)

but in the last mentioned case, the party making the applica-

tion shall be %i liberty to proceed by Writ of Revivor or

action upon the Judgment, (if) 19 Vic. c. 43, s. 204.

30d. (o) The Writ of Revivor (i) shall be directed to "^rit of Re-

the party called upon to shew cause why execution should pioreedmgs

not be awarded, (c) and shall bear teste on the day it is

issued, ((7) and after reciting the reason why such writ has

become necessary, (e) it shall call upon the party to whom if
"

is directed, to appear within ten days after service there-

of (/) in the Court out of which it issues, (<j) to shew cause

(v) See note u to this section.

(w) A party suing upon a judgment of the court will not be entitled to any
costs unless the court otherwise order : section 323 of this act.

(a) Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 131. Founded upon the
first report of the Common Law Commissioners, sections 84, 85.

(b) This is the name of a new writ in many respects partaking of the nature of
a scire facias, such as hitherto used. It is indeed the sci. fa. under a new name,
or more properly an improved sci. fa. But though the old writ of scire facias
is to some extent suj^erseded, it is not abolished: see section 311, A sci. fa. on
a judgment has been held to be, not a mere continuation of a former suit, but the
origin of a new right : Farrell v. Gleeson et al, 11 CI. ife Fin. 702. The writ must be
sued out of the court in which the judgment is entered : Com. Dig. Pleader, 3 L. 3.

The writ is in the nature of an action, because the defendant may plead to it;

2 Wms. Saund. 1, note 4. As to to the pleadings : see note n to section 307.

(c) This is a new feature, the sci. fa. having been always directed to the sheriff,

whose duty it was to make known the writ to defendant. Hence its name.

(d) Same as writ of summons : section 24.

(e) The writ should follow the judgment: Fanton v. Ilall, 2 Salk. 598. The
judgment should be recited: Preston v. Perton, Cro. Eliz. 817. It is sufficient to
set out the recuperavil in general terms : Foioler et al v. Rickerby ct al. 9 Dowl.
P. C, 682. If the writ omit to recite why it became necessary, it may be set
aside as irregular: Gallusia v. Butler, 3 U. C. L. J. 108. A variance from the
judgment, as, for example, in the sum recovered is error, if it appear on the face
of the record: Kilbourn v. Trot, Cro. Eliz. 855; Mara v. Quinn, 6 T. R. 5. A
writ of a judgment of assets quando acciderint would be bad if it pray execu-
tion against assets generally : Mara v. Quinn, 6 T. R. 1 ; see also Smith et al v.
Tateham et al, 2 Ex. 205. The writ may be amended so as to make it corres-
pond with the record: Braswellv. Jeco, 9 East. 316; and this even after a plea
of nul tiel record: Parkins v. Petit, 2 B. <fe P. 275; Holland y. Phillipps, 10 A.
& E. 149 ; or may be quashed on the application of plaintiff: Oliverson et al v.
Latour, 7 Dowl. P. C. 605 ; but only on payment of costs, if defendant has ap-
peared : R. G. pr. 59.

(/) Same as summons: see Schedule A, No. 1.

{g) Wliich must be the court in which the original action was brought; 2 Wms.
Saund. 72 a; seQ,also R. G. pr. 60.
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why the party at whose instance it is so issued should not

have execution against the party to whom such writ is

directed, and it shall give notice that in default of appear-

ance, the party who issues such writ may proceed to execu-

tion. (Ji) 19 Vic. e. 48, s. 205.

Form of
300. (0 Such Writ may be in the form (A) No. 11, or

Writ. to the like effect, (j) and may be sued out and served in any

County, and otherwise proceeded upon, whether in Term or

Vacation, in the same manner as a Writ or Summons. (7c)

19 Vic. c. 43, s. 205.

307. (0 The ve^uie in a declaration upon such "Writ

may be laid in the County in which the Writ has been sued

out
J

and the pleadings and proceedings thereupon, and

the rights of the parties respectively to costs, shall be the

same as in an ordinary action, (n) 19 Vic. c. 43, s. 205.

(h) The object of the writ is to enforce a judgment by the issue of execution

after the judgment has for a certain period lain dormant: see note a to section

SOI. It is for the party to whom the writ is directed to show cause why the

judgment should not be enforced against him. This he is enabled to do by appear-

ing and pleading his defence. If he neglect to appear judgment may be signed

against him for default of appearance. Judgment so signed will carry costs:

section 320, It is ordered that no judgment shall be signed for non-appearance

to a sci. fa. without leave unless the defendant has been summoned (R. G. pr.

61), but the judgment may be signed by leave after eight c'ays from the return

of one sci. fa. : lb.

(z) Taken from Eng. Stat. 15 <& 16 Vic. cap. 1Q, s. 131.

(y) The writ may be amended: see note e to section 305. A second writ

would seem to be necessary if, after judgment obtained on the first, six years be

allowed to elapse without execution : Walker v. Thelluson, I Dowl. N.S. 5*78.

(Jc) Qu. Is it in the power of the plaintiff in the writ of revivor to issue either

a capias : see Agassiz et uz. v. Palmer, 5 M. <fe Gr. 697.

(Z) Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 131.

(n) No party can plead matters which might have been set up as a defence to

the original action : Aliens v. Andrews, Cro. Eliz. 283 ; Middleton v. Hill, lb.

588; West v. Sutton, 1 Salk. 2; Wheatley v. Lane, 1 Wms. Saund. 219 c; Bradley

et al V. Eyre et al, 11 M. & W. 451 ; Bolmes v. Newlands, 5 Q. B. 36Y ;
Philipson

V. Earl of Egremont, 6 Q. B. 587 ; nor can a party who did not avail himself of

the opportunity of pleading in bar to the original action afterwards so plead to

the writ of revivor founded upon the judgment obtained in the original action

:

Skelton V. Hawling, 1 Wils. 258 ; Rock v. Leighton, 1 Salk. 309 ; Earle v. Hmton,

2 Strange, 732. But a defendant may plead anything done under the origmal judg-

ment that exonerates him from liability: Clerk y. Withers, 2 Lord Rayd. 1075:

Holmes v. Newlands, 5 Q. B. 370 ; and there may be a plea of fraud to the ongmal

judgment: Hodgson v. Scott, 2 Ex. 457; Tho7nas v. Williams, 3 Dowl. P. C. 655;

Hosanquet v. Graham, 6 Q. B. 601, n.
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308. (o) Notice in writing to the Plaintiff, his Attorney Koti.e toi>e

or agent, shall be sufficient appearance to a Writ of Eevi- appearance.

vor. (i)) 19 Vic. c. 43, s. 205.

309. (q) A Writ of Revivor to revive a judgment (?•) Age of judg-

less than ten years old, shall be allowed without any rule ov pects Writs

order
;
(s) but if more than tea years old, then not without a

rule of Court or Judge's Order
; (/) and if more than tifteen

years old, not without a rule to shew cause. (?<) 19 Vic. c.

43, s. 207.

(o) Taken from Eng. Stat. 15 <fe 16 Vic. cap. 76, s. 133.

(p) This provision as to appearance by notice is taken from section 133 of Eng.
C. L. P. Act, 1852, and is repeated in R. G. pr. 62. The notice, if by attorney, may
be in tliis form : Title of court and cause—Take notice, that I appear for the

defendant to the writ of revivor issued in this cause.

(q) Taken from Eng. Stat. 15 <fe 16 Vic. cap. 76, s. 134.

(r) This section provides for the revival of th)-ee descriptions of judgments :

—

Mrst. Those more than six but less than ten years old, as to which the writ

may issue without any rule or order.

Second. Those more tlian ten but less than fifteen years old, as to which a rule

of court or judge's order may be obtained ex parte.

Third. Those more than fifteen years old, as to which a rule to show cause
must be obtained.

Whether a judgment more than twenty years old can be revived is a question:
Williams v. Welch et al, 3 D. tfe Ij. 565 ; Con. Sta'i. U. C. cap. 78, s. 7. Supposing a
rule to exist that it cannot, payment of interest within twenty years would take
the (iase out of such a rule : Williams v. Welch et al. 3 D. «fe L. 56, per Williams, J.

After twenty years have elapsed the StaLute of Limitations prima facie applies :

Loveless v. Richardson et al, 27 L. T. Rep. 192; s. c. 2 Jur. N. S. 716 ; s. c. 4 W.
R. 617.

(s) Upon filing & precipe, it is presumed.

(<) The words " rule of court or judge's order" seem to exclude the inference
that the rule in this case might be a side bar rule,

{u) To obtain a rule under this provision, without doubt an affidavit will be
required. It should show a prima facie right to that which is asked : Loveless v.

Richardson et al, 27 L. T. Rep. 192. It should be that of plaintiff himself, if he
be the party applying 6r that of the person who was his attorney at the time the
judgment was obtained : The Duke of Norfolk v. Leicester, 1 M. & W. 204. If the
party applying be the representative of the original plaintiff an affidavit by the
attorney seeking to enforce the judgment, though not the attorney of the original

plaintiff", may be received : Smith v. Mee, 1 D. <fe L. 907. And semhle—the I'ule

that a matter cannot be agitated twice does not apply to the case of an applica-

tion to issue a scire facias upon fresh materials : Dodgson v. Scott, 2 Ex. 457. The
omission to sue out a scire facias when made necessarj' by this section would be
a defect so m.aterial that it might be taken advantage of at any time : see Good-
title V. Badtitle, 9 Dowl. P. C. 1009. The judgment cannot be impeached on
showing cause against the rule, but a cross motion to set aside the judgment
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Against SIO. (v) Proceedings against Executors upon a Judg-

tol^'^etriu^ ment of assets in futuro (w) may be had and taken in the

futuro. manner herein provided as to Writs of Revivor, (x) 19 Vic.

c. 43, s. 216.

Certain 311. («) All Writs of Scire Facias against bail on a

fcir^Facias rccognizance, (6) or against members of a Joint Stock Corn-

should be made : Thomas v, Williams, 3 Dowl. P. C. 655. Substitutional service

of the rule allowed where the defendant was out of the country, but had property

in the country at the time of the granting of the rule : Macdonald v. Madaren,

11 M. <fe W. 465,

{v) Taken from Eng. Stat. IV <fe 18 Vic. cap. 125, s. 91.

{w) In an action against an executor if he plead plene adminisiravit, it is for

plaintiff, if the plea be sufficient, either to admit or deny it. If he admit it he

takes judgment and prays that the debt may be levied of such assets as may
" afterwards " come to the hands of the executor to be administered : JVoell et al

V. Nelson, 2 Wms. Saunders, 219, n. 2. But if plaintiff deny the plea, and the

issue be found against him, he cannot have this form of judgment: lb. 217, n. 1.

Supposing plaintiff to admit the plea and to enter up judgment quando acciderhit, if

assets do come to the hands of the executor, plaintiff may proceed under this section

by writ of revivor. The proof of the executor having received assets is always

confined to a period subsequent to the judgment : Taylor v. Holman et al, cited Bull.

N. P. 169, a. It is right that such should be the rule of law, for if the creditor were

permitted to litigate a second time, that which has been once settled between

the parties either by verdict or admission, an executor would be harrassed and

involved in infinite expense and litigation : Mara v. Quin, 6 T, R. 6, per Lord

Kenyon, C. J. However, it was observed by Lord Kenyon, that it occurred to

him on looking into the precedents that the ordinary mode of entering up a

judgment of assets quando acciderint was not correct, for as on the issue of plene

administravii, no evidence could be given of assets after the writ sued out, and
"

if the judgment were, to affect assets received after the judgment, there was an

interval between the commencement of the action and the judgment, in which, if

the executor received any assets, they could not be taken at all. Therefore it

was his opinion that the judgment should be so entered up as to reach all assets

received by the executor after the time of suing out the writ. Whereupon Mr.

Justice Ashurst observed that as the plea of plene administravit was that " the

executor hath not nor had at the time of the suing out of the writ, nor at any

time since, a7iy assets, &€.," he saw no objection to the plaintiff's replying to the

latter part of the plea, " that the executor had assets since, d-c.," if the facts were so:

Jb. 10. The judgment of assets qiiando acciderint embraces not only the assets

received by the executor after that judgment is signed, but also such assets as

came into or ought to be in his hands between the issuing- of the writ or the plea

and the judgment, in the course of administration : Smith et al v. Tateham et al,

2 Ex. 205. If upon the writ of revivor assets be found in part, plaintiff may have

judgment to recover that part instanter, and the residue of the demand in futuro :

Noel et al v. Nelson, 2 Wms. Saund. 226.

(x) All the proceedings necessary under the old practice will be found reported

at length in Noel et al v. Nelson, 2 Wms. Saund. 214.

(a) Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 132. This section is so

framed as to recognise a distinction between writs of revivor and scire facias.

(6) See Foster on " Scire Facias," 303 ; also R. G. pr. 60.
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pany or other body, or upon a Judgment recorded against a to be pro-

public officer or otber .person sued as representing such Com. iuukeman-

pany or body, or against such Company or body itself, (c) of Revivor,

and all such Writs by or against a husband to have execution

of a Judgment for or against a wife, (fZ) or for restitution

after a reversal on Error or Appeal, (e) or upon a suggestion

of further breaches after Judgment, or for any penal sum

pursuant to the Statute passed in the Session bolden in the

eighth and ninth years of the reign of King William the

Third, intituled An Act for the Letter preventing frivolous

and vexatious suits, (/) shall be tested, directed and pro-

ceeded upon in like manner as Writs of Revivor, (g) 19 Vic.

c. 43, s. 206.

3Id. (Ji) In case of the death of any one or more of the Proceedings

Defendants in any action, against whom a joint Judgment Revivor
°

has been entered, in any Court of Record, the Plaintiff or representa^

Plaintiffs, or the survivor or survivors of them, or the execu- ceaTed johi't

tor or administrator of a sole Plaintiff or of the survivor, may authorized

proceed by Writ of Revivor against the representatives of

of such Defendant or Defendants, (z) or by an application to

(c) As to scire facias against members of a public company: see Clowes et al v.

Brettell, 11 M. <feW. 461; Scott y. The Uxbridge and Rickmansworth, R. Co. L. R.
1 C. P. 596 ; Ilfracombe R.Co. v. The Devon and Somerset R. Co. L. E. 2 C P. 15

;

Williams v. Sidmouth Railivay and Harbour Co. L. R. 2 Ex. 284 ; Rigby et al v.

Dublin Trunk Connecting R. Co. L. R. 2 C. P. 586 ; Shrimpton v. The Sidmouth R.
Co. L. R. 3 C. P. 80.

{d) See Foster on Scire Facias, 156.

(e) See Foster on Scire Facias, 64.

(/} See Foster on Scire Facias, 31 ; also section 148 of thiSjact, and notes.

{g) Reference is further made in Eng. C. L. P. Act, 1852, s. 132. to two modes
of procedure by scire facias, neither of which is used in this Province, viz. : 1.

Scire facias ad audiendum errores. 2. Sci. fa. for recovery of land under an
elegit. There are other proceedings by sci. fa. to which neither the Eng. C. L. P.

Act nor ours applies, such as scire facias to repeal letters patent : Foster on Scire
Facias, 236; on bonds to the crown: lb. 330; and on inquests of office to recover
simple contract debts due to the crown: lb. 341. But for these provision is to

some extent made by R. G. pr. 63, and, except as to provisions made by the new
rules, it is presumed that the old rules as to crown proceedings will apply,

(h) Taken from our 'repealed Stat. 1 Vic. c. V, s. 2, which was peculiar to this

Province.

(i) In case any one or more joint contractors, obligors or partners die, the per-

son interested in the contract, obligation or promise entered into by such joint
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the Court or a Judge as hereinbefore provided, notwithstand-

ing there may be another Defendant still living, and against

Limitation whom the Judgment may be in force; {j) but the property

of stock- and effects of stockholders in Chartered Banks, or the mem-
chartered bcrs of Other Incorporated Companies, shall not be liable to a

rorporated greater extent than they would have been if this Section had
ompames.

^^^ )iQQn passed. (Jc) 1 Vlc. c. 7, s. 2.

PROVISIONS WITH RESPECT TO COSTS. (IJ

contractors, obligors or partners, may proceed by action against the representa-

tives of the deceased contractor, obligor or partner, in the same manner as if the

contract, obligation or promise had been joint and several : Con. Stat. U. C. cap.

'78, s. 6; and this notwithstanding there may be another person liable under such
contract, obligation or promise still living, and an action pending against such
person: lb. This section is in principle the same as extended to judgments: see

Gilmore v. Crooks et al, H. T. 6 Vic. iVS. R. & H. Dig. " Executor," i. 11.

(/) See section 802 and notes thereto.

(Jc) This reservation was also contained in the repealed section 2 of 1 Vic.

cap. 7.

(l) There was no such thing as costs at common law en nomine ; but they were
generally included in the damages given by the jury. This, however, being dis-

cretionary and inadequate, the legislature in 1278 put a plaintiff's right to costs

upon a surer basis. It was in that year that the statute of Gloucester was passed.

It refei'S to certain original writs now obsolete, and enacts that " demandant may
recover against the tenant the costs of his writ purchased together with the dam-
ages," and that the act " shall hold place in all cast's where a party is to recover

damages:" 6 Edw. I. cap. 1. Though the statute gives the costs of the "writ,"

it has been construed as extending to the costs of suit generally. But as by it

costs were made recoverable in all cases indiscriminately, irrespective of the

quantum of damages, however small, so long as some damages were recovered,

plaintiffs having trifling demands forsook the inferior to bring their actions in the

superior courts. To prevent this abuse the legislature enacted that " if upon any
action personal to be brought in any of her majesty's courts at Westminster, not

being for any title or interest of lands, nor concerning the freehold or inheritance

of lands, nor for any battery, it shall appear to the judges of the same court, and
so eignified or set down by the justices before whom the same shall be tried, that

the debt or damages to be recovered therein in the same court shall not amount
to forty shillings or above, that in every such case the judge and justices before

whom any such action shall be pursued shall not award for costs to the party

plaintiff any greater or more costs than the sum of the debt or damages so recov-

ered shall amount unto, but less at their discretions:" 43'Eliz. cap. 6, s. 2. The
effect of this statute is to authorize a judge's certificate, the consequence of which
is plainly to deprive plaintiff of costs beyond the amount of his verdict. In 1623

a statute was passed which operated differently. It enacts that " in all actions

upon the case for slanderous words to be sued or prosecuted by any person or

persons, <fec. if the jury upon the trial of the issue in such action, or the jury that

shall enquire of the damages, do find or assess the damages under forty shillings,

then the plaintiff or plaintiffs in such action shall have and recover only so much
costs as the damages so given or assessed amount unto, without any further

increase of the same:" 21 Jac. I. cap. 16, s. 6. The operation of this statute

depends, not upon any certificate, but upon the mere finding of the jury. Though



313.] COSTS GENERALLY. 417

31S. In cases not otlierwise provided for by Statute or ^\^len costs

Rule of Court, the allowance of costs to either party in civil 1" be
in civil suits

regu-

under the statute of Elizabeth plaintiff can have no more costs than damages, if

the damages be under forty shillings, in case the judge certify, by a still later

statute, if the damages be under forty shillings plaintiff shall have no more
costs than damages unless the judge do certify. It is enacted that "in all

actions of trespass, assault, and battery, and other personal actions wherein

the judge at the trial of the cause shall not find and certify under his hand,

upon the back of the record, that an assault and battery was sufficiently proved

by the plaintiff against the defendant, or that the freehold or title of the land

mentioned in the plaintiff's declaration was chiefly in question, the plaintiff

in such action, in case the jury shall find the damages to be under the value

of forty shillings, shall not recover or obtain more costs of suit than the dam-
ages so found shall amount unto:" 22 & 23 Car. II. st. 2, cap. 9. This statute,

notwithstanding the use of the words " other personal actions," was construed

as extending only to actions of trespass quart clausam freg't and assault and
battery. Afterwards, in 1697, "for the preventing of wilful and malicious

trespasses," it was enacted that "in all actions of trespass to be commenced,
<tc. in any of his majesty's courts of record, <fec. wherein at the trial of the

cause it shall appear and be certified by the judge, under his hand upon the

back of the record, that the trespass upon which any defendant shall be found
guilty was wilful and malicious, the plaintiff shall recover, not only his damages,

but his full costs of suit;"' 8 & 9 \Vm. III. cap. 11, s. 4. Such were the chief

features of the English law as to costs of plaintiffs when by the legislature of this

Province it was expressly declared that " the allowance of costs to either party,

plaintiff or defendant in all civil suits, (fee. to be regulated by the statutes and
usages which direct the payment of costs by the laws of England:" 2 Geo. IV.
cap. 1, s. 88. Subsequently the legislature of this Province, in furtherance of the

intention and spirit of the English statutes, enacted that in any suit brought in a
superior court of common law of the proper competence of a county court, no
more than county court costs should be taxed against defendant: 8 Vic. cap. 13,

s. 59 ; and with respect to suits of the proper competence of a division court a
similar provision was passed: 13 & 14 Vic. cap. 53, s. 78. Still later the Provin-

cial legislature followed the example of the English legislature in extending the

principle of the English statute of Charles to all actions of trespass. This was
done by Prov. Stat. 16 Vic. cap. 175, s. 26, taken from Eng. Stat. 3 cfe 4 Vic. cap.

24, s. 2.

Until the statute of 23 Hen. VIII. cap. 15, a defendant was not entitled to costs

in any case except on a writ of right of ward maliciously brought, which costs

were given by the statute of Marlbridge. But even from the time of Hen, VIII,

to the reign of James I. a defendant was entitled to costs only in certain specified

actions. During the i-eign of James it was enacted " that if any person or per-

sons, <fec. shall commence, (fee. any action, (fee. wherein the plaintiff or demandant
might have costs (if in case judgment should be given for him), and the plaintiff

or plaintiffs, demandant or demandants, in any such action, (fee. after appearance
of the defendant or defendants, be nonsuited, or that any verdict happen to pass

by any lawful trial against the plaintiff, (fee. in any such action, (fee. that then the

defendant, (fee. in every such action, (fee. shall have judgment to recover his costs

against every such jilaintiff," (fee. : 4 Jac. I. cap. 3, s. 2. This, with other statutes

giving costs to defendants in case of discontinuance, nonsuit and demurrer, noticed

in other parts of this work and not necessary to be here repeated, were introduced
into this Province in like manner and at the same time as the statutes giving
costs to plaintiffs. In 1830 the legislature of this Province passed a statute enti-

tling a defendant pleading a set-off and proving a greater one than plaintiff's

demand, to recover a verdict "besides his costs and charges:" 11 Geo. IV. cap.

27
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1,-ited by the
Law of
Eagland.

Costs on
Writs under
this Act to

be as hereto-

fore untU.

otherwise
ordered.

Mileage.

Party al-

lowed costs

after judg-
ineut on de-

murrer, &c.

suits and penal actions, shall be regulated by the Laws of

England, (m) 2 Geo. IV. c. 1, s. 38; 19 Vic. c. 43, s. 311.

384. (n) Until otherwise ordered under the provisions of

this Act, (o) the costs of Writs issued and of all other pro-

ceedings under the authority of this Act, shall be and remain

the same as at present established, (/j)

31^, (q) No mileage shall be taxed or allowed for the

service of any Writ, paper or proceeding, (r) without an affi-

davit being made and produced to the proper taxing officer,

stating the sum actually disbursed and paid for such mileage,

and the name of the party to whom such payment has been

made, (s) 19 Vic. c. 90, s. 18.

316. (0 In case judgment be given either for or against

a Plaintiff or Demandant, or for or against a Defendant or

Tenant, upon any demurrer joined in any action whatever,

the party in whose favour the Judgment is given shall also

5, s. 1. This completes the sketch intended of the principal statutes which give

to plaintiffs and defendants costs of suit.

(m) This is in effect a reenactment of our old Stat. 2 Geo. IV. cap. 1, s. 38,

mentioned in the preceding note.

(n) This is a mere temporary provision.

(o) The judges of the superior courts of law, or any three of them (of whom
one of the chief justices shall be one), may from time to time frame tables of costs

for the county courts.

(p) See note I to section 313.

(q) Taken from County Court P. Act, 1857, 19 & 20 Vic. cap. 90, s. 18.

(r) Paper or proceeding embodies rules, orders, notices, <fec.

(s) In the taxation of costs no fees shall be allowed for mileage or service of

writs of summons, or other mesne process, unless served and sworn in the affida-

vit of service to have been served by the sheriff, his deputy or bailiff, except in

the cases as provided in the eighteenth section of this act : section 277. Taxing

officers should not allow any items for which there are not proper vouchers, and

these vouchers (except briefs, cfec.) shouled be filed : Wilson v. Moulds, 4 Prac. 11.

101. On revision of a taxation had by deputy clerks of the crown, the master is

not to allow any items which are not verified by vouchers : lb. Where two wit-

nesses were brought from abroad to prove a particular fact, but were not put in

the box because the fact was admitted in cross-examination of a witness on the

other side, the proper officer was directed to allow their expenses : The Biddick,

19 L. T. N.S. 705. Where a party shows cause in the first instance, he will not,

as a rule, be entitled to costs: Villesboisnet v. Tobin el al, lb. 693.

{t) Taken from repealed Stat. 7 Wm. IV. cap. 3, s. 26, which was a transcript

of Eng. Stat. 3 «fe 4 Wm. IV. cap. 42. s. 84,
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have Judgment to recover his costs i;i that buhalf. («)

7 Wm. TV. c. 3, s. 2G.

SI?', (a) In case several persons be made Defendants in Defendants

any personal action, and a JS'oUe Prosequi be entered as to costs after

any one or more of them, or in ease upon the trial of such prosequi, un-

action, a verdict passes for him or them, every such person juj.l^cecer-

shall have judgment for and may recover his reasonable
^''^^''"

costs, (Jj)
unless, in the case of a trial, the Judge before

whom the trial is had, certifies upon the record under his

{u) In general the successful party on a demurrer is now entitled to his costs,
whatever may be the ultimate determination of the cause: Bentleu v. Dazves,
10 Ex. 347; Ta^/lor v. Kolf et al, 5 Q. B. S?,1 ; Kinloch v. Hall, 26*11. C. Q. b!
134; but see Macmartin y. Thompson, lb. 334; Bnrdon v. Flower, T Dowl. P. C.
786; though the party succeeding be not entitled to damages: Gregory v. Duke
of Brunswick et al, 3 C. B. 481; Bentley y. Daives, 10 Ex. 347. It seems that the
costs of a demurrer to a plea in abatement are not williin the operation of the
statute: Thomas v. Lloyd, 1 Salk. 194; and at all events cannot be recovered till

the determination of the suit: Richmond et al v. Campbell, H. T. 2 Yic. MS. R. tt

H. Dig. " Costs," V. 1. One of several defendants succeeding on a demurrer is

entitled to his costs : Clarke v. Durham el a^ T. T. 4 (fe 5 Yic. P. C. MS. E,. & H.
Dig. " Costs," V. 2. A declaration contained two counts—one for the seduction
of the plaintiff's daughter and the other for necessaries supplied to the child.
Plea of not guilty to the first count and demurrer to the second. Verdict for
the plaintiff, five shillings. Judgment afterwards given for plaintiff on the
demurrer; whereupon plaintiff remitted on the roll all the damages, without
excepting costs under the second count, and signed judgment for the five shillings
and full costs taxed. Held that plaintiff was entitled to the costs of the demurrer
to the second count, although it would have been the more correct form to have
excepted the costs from the remittitur: Townsend v. Sterling, 4 Prac. R. 12.5.

(a) Taken from repealed Stat. TJ. C. 7 Wm. IV. cap. 3, s. 24, which was a tran-
script of Eng. Stat. 3 <fe 4 Wm. IV. cap. 42, s. 32.

(6) Where there are several defendants and a verdict passes against one and
for tlie others, the latter are to be allowed all their separate costs and prima facie
an aliquot part of the joint costs, unless the master is satisfied that some smaller
proportion should be allowed by reason of other special circumstances : Griffiths v.
Kynaston et al, 2 Tyr. 757 ; Norman v. Climenson et al, 1 Dowl. N.S. 718; Bartholo-
mew V. Stephens et al, 5 M. cfe W. 386. Where one of several defendants suffers judg-
ment by default and the remainder obtain a verdict, they are entitled to the costs

:

Price V. Harris et al, 2 Dowl. P. C. 804. Where two defendants sever in their
pleadings but plead the same pleas, all going to tlie whole cause of action, and
one succeeds upon all the issues and the other upon one only, each defendant is

entitled to his separate costs of the issues on which he succeeded and aliquot part
of the joint costs : Gambrell v. JE^arl Falmouth ct al, 5 A. <fe E. 403 ; and the costs
of the successful defendant may, it seems, be deducted out of tlie plaintiff's costs
and damages, without regard to the attorney's lien : George v. Elslon et al, 1 Bin".
N. C. 513; Starling v. Cozens et al, 3 Dowl. P. C. 782; s. c. 4 Dowl. P. C. 44?;
Griffith v. Jones et al, 4 Dowl. P. C. 159 ; Lees v. Reffitt et al, 3 A. <fe E. 707. But
where the several defendants, though defending separately and apparently by dif-
ferent attorneys, though virtually by one attorney only, they are not entitled to
claim by separate bills of costs, but must make a joint charge: Nanny v. Kenrick
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hand, that there was a reasonable cause for making such per-

son a Defendant in the action, (c-) 7 Wm. IV. c. 3, s. 24.

Cests where 318- (^) Where a Nolle Pro?,iqui is entered upon any

qui'lni'iYcd count, or as to part of any declaration, (e) the Defendant

dedamuon^ shall havo judgment for his reasonable costs in that be-

half. (/) 7 Wm. IV. c. 3, s. 25.

Costs on av- SBO. (^) Upon an arrest of judgment or judgment noii

men°or"'^°' ohi^tanfe vpvecTicto^ the Court shall adjudge to the party against

^nonohiianic.. whom such judgment is given, the costs occasioned by the

trial of any issues in fact arising out of the pleading for

defect of which such judgment is given and upon which

such party has succeeded, {K) and such costs shall be set off

et al, 2 Dowl. P. C. 834. Where there are several defendants who obtain a ver-

dict, the costs of all must be taxed at the same time, though they defend sepa-

rately: Smith et al v. Campbell et al, 6 Bing. 637.

(c) This certificate can only be given by the judge who tried the cause : South-

well V. Bird, 7 Dowl. P. C. 557. Qti. If the cause be taken down to trial and
then refused ? see Nokes v. Frazer, 3 Dowl. P. C. 339 ; Parker v. Serle, 6 Dowl.
P. C. 334 ; Wallen v. Smith, 5 M. <fe W. 159. There is no time mentioned within
which this certificate should be moved or granted, but it is presumed that it

should be moved immediately after the verdict: see, however, Ivey v. Young,
6 Dowl. P. C. 450 ; Broggref v. Hawke, 3 Bing. N. C. 880.

(rf) Taken from repealed Stat. U. C. 7 Wm. IV. cap. 3, s. 25, which was a tran'

•scrip't of Eng. Stat. 3 ck 4 Wm. IV. cap. 42, s. 33.

(e) The previous section applies to the case of a nolle prosequi entered as to

one or more of several defendants ; this section to a case of a nolle prosequi

entered " upon any count or as to part of any declaration."

(/) This is an application to the case of a nolle prosequi as to a count or part

of a declai-ation, of the same equitable principles which regulate the costs of sev-

eral issues according to the finding: see note i to section 110 of this act.

{g) Taken from Eng. Stat. 15 & 16 Vic. c. 76, s. 145.

(A) Before this act upon a motion in arrest of judgment, or for judgment non
abstanle, each party paid his own costs: Tijin v. Glass, Barnes, 142 ; Cameron et al

V. Reynolds, 1 Cowp. 407 ; Goodburne v. Bowman, 9 Bing. 667. The reason why
the successful party was refused costs was that he ought to have taken his objec-

tion at an earlier stage of the proceedings, viz. by demurrer: Hodgkinsonw. Wgatt,

1 D. & L. 672, per Patteson, J. ; but if the rule of the party moving was discharged

he was compelled to pay the costs of the application to the opposite party : lb. 668.

Now, although he succeed he must pay some costs, viz. the costs occasioned by
the trial of any issues in fact, arising out of the pleadings, for defects in which ha
recovers judgment. Even before this act, although judgment was arrested on one
count of a declaration, but judgment remained in favor of defendant as to others

upon which he had succeeded at the trial, he was held to be entitled to the general

costs of the cause : Elderton v. Emmens, 5 D. <fe L. 489. As to judgment non
obstante veredicto, it has been held that neither party is entitled to costs whero
the issues are immaterial: Goodburne v. Bowman, 2 Dowl. P. C. 206. And where
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against any money or costs adjudged to the oppo&ite party,

and execution may issue for the balance, if any. (/) 19 Vic.

c. 43, s. 219.

330. (k) In all Writs of Scire Fadas, (J) aou of Eevi- n/"ntiff

vor, (m) the PlaintiflF, obtaining iudgraent oci an award of costs on
' ^ ^ ' o J o

scire fndas
execution, shall recover his costs of suit upon a ji»(lf>aicnt by .; 'teijudg-

• 1 r 1 1 1 1
meiit by

default, («) as well as upon a judgment after pica p!oat':a, or c'tfauu; &c.

demurrer joined, (o) 7 Wm. IV. c. 3, s. 2ij.

321- (p) In everv aetioo brought by an executor or p.v-mejtof

administrator in the right oi the testator or intestate, such cxecu.o;s

executor cr administrator in case of bciiig non-suited, or of a LiraLoi^.

verdict passing against him, and in all other cases in which

be would be liable if he were suing in bin own rigbt upon a

jndgment non obatanie veredicto was entered for plaintiff in the Queen's Bench,

Eng-land, and afterwards revei-sed by a court of error, it was held that defendant

•was entitled to the costs of opposing the rule for judgment non obslan'e veredicto

:

EiHi.ns et al v. Collins et al, 2 D. <fe L. 989. So where a cause had been referred

aud judgment was for the j^laintiff, but was arrested by a court of error, it was
held under the order of reference, coupled with the section in the English act cor-

responding to the above, that the jjlaintiff was entitled to the costs of the arbitra-

tion, aud also to the costs in the court below : Whaley v. Laiiig, 5 H. <fc N. 480.

{i) The effect of this provision will be, as intended, to lessen the frequency of

motions either in arrest of judgment or for judgment non obstante veredicto.

Q '.cere. Would the set-off of costs here authorised be suffered to interfere with
an attorney's lien for costs of suit? see Doe d. Swinton v. Sinclair et al, 5 Dowl.
P. C. 26.

{k) Taken from repealed Statute U. C, 7 Wm. IV. cap. S, s. 2G. The origin of

which was 8 <fe 9 Wra. 111. c. 11, s. 3.

{I) Extends only it is apj^reheuded to scire facias in civil suits, and not to scire

facias to repeal letters patent, <fec. : JRez v. Mifen, 7 T. R. 36Y. In Pookv. Broad-
jleld, Barnes, 431, it was held that costs could not be given against a plaintiff

applying to quash his own writ of scire facias ; and it was so ruled in Pocklivgton

V. Peck, 1 Sti-a. 638, on plaintiff applying for leave for that purpose after plea in

abatement ; but the court said that if there had been no plea thej^ would have
made the plaintiff pay costs. It is now ordered that a plaintiff shall not be
allowed a rule to quash his own writ of scire facias or revivor after a defendant
has appeared, except on payment of costs: R. G. pr. 59.

(m) See sections 302, 305.

(ji) There were no costs under 8 <fe 9 Wm. III. cap. 11, s. 3, in the case of
judgment by default: Biddnlph v, Cc'jtJer cited, 1 H. Bl. 108; Bah v, HodyeV.s,

7 Moore, 602.

(o) As to which full provision was made by the 8 <fe 9 Wm. III. cap. 11. s. 3.

(;>) Taken from repealed Stat. U. C. 7 Wm. IV. cap. 3^ s, 23. The original of
which is Eug. Stat. 3 tfc 4 Wm. lY. cap. 42, s. 31,
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cause of action accruing to himself, (q') shall, unless the

Court in which the action is brought, or a Judge thereof (r)

otherwise orders, (5) be liable to pay costs to the Defendant,

and the Defendant shall have judgment for such costs, and

thej shall be recovered in like manner, (f) 7 Wm. IV.

C. o, S. Zo.

Circuro- S^S. (a) In case the Plaintiff in any action does not

tier wiikT' obtain a verdict (h) for the amount for which the Defendant

(q) The intention of this section is to put executors and aclminist;'aiors (where
plaintiffs) on the same footinj^ as other plaintiffs, subject to the exercise of the

discretionary power in their favour noticed in noLes s and t infra.

(}•) The authority of any one of the judges is under this secLion co-ordinate with
that of the whole court: Maddocic v. PhilUps, 3 A. <fe E. 198; but pee Latin et al

V. Massie, 4 Dowl. P. C. 239 ; and see also note w to section 48. And therefore

where a single judge, in the exercise of his discretion, made an order to i-elieve

an executor plaintiff from payment of costs the court declined to review tlie

exercise oi" discretion) Lckin et al v. Massie, 4 Dowl. P. C. 239.

(s) In order to induce the court or a judge in the exercise of thei'' or his dis-

cretion to relieve a plaintiff executor from the payment of costs, it must be shewn
not merely that the action was brought bona fide or even imder the advise of

counsel, but that due diligence was used and proper enquiry made of the defen-

dant before the commencement of the action for the purpose of asce)\aining whether
he the plaintiff was in a position to p^'osecute his suit to a successful )-esult, and
so that in fact the failure of the action may not appear to have aiisen from some-
thing like fraud or misapprehension on the part of the defendant ; and the mere
refusal of the defendant to disclose the precise nature or g»*ound of his defence

will not be sufficient for this purpose: Wilkinaon v. Edwards, 1 Bing. N. C. 301
;

Brown et al v. Crolcy et al, 3 Dowl. P. C. 386 ; Southyate et al v. Crowh;/ et al, 1 Bing.

N. C. 518 ; Godson v. Freeraau, 2 C. M. &. R. .585 ; Engler v. Twisden, 2 Bing. iS^. 0.

263 ; Redinayne v. Moore, 2 Jur. N.S. 691. Nor will the foct that the pl.dntiff was
taken by surprise by the defence be sufficient: Godson v. Freetaan, 2 C. M. & R.

585 ; Farley et al v. Briant et al, 3 A. tt E. 839. Or that the defendant has been
dischar!i,ed under an insolvency or bankruptcy act : Engler v. I'tvisd"?/, 2 Bing.

N. C. 2()3. Mere silence by the defendant as to the nature of his defence is not

sufficient ground for the application: Blrkhead v. North, 4 D. k L. '732. TJ^e

meaning of the statute is that executors shall be liable in those cases in which
they v/ere not liable before, but does not touch the case of an executor suing on a

contract made with himself: see further Ashton v. Foynier, 1 C. M. & R. '740, per
Parke, B. ; Socnee et al v. Albert, 2 A. tfe E. 784.

(;) Tlie general rule established by the statute is that the executor o'" adminis-

tralor shall, like other snitois, be liable to the payment of costs if unsuccessiul in

litigation, and it therei"ore devolves upon him, in order to escape liability, to

bring his case clearly witiiin tiie e::ception, and to do so he must establish special

grounds such as mentioned in last note for interference on his behalf: Farley et al

V. Briant et al, 3 A. tfe E. 860, per Lord Denman, C. J.

{a) Taken from repealed Stat. U. C. 49 Geo. III. cap. 4, s. 1, the original of

which was Eng. Stat. 43 Geo. III. cap. 46, s. 3.

{b) The plaintiff must obtain a less amount by verdict or other compulsory pro-

cess, or the statute will not apply : Brooks v. R^yby- 2 A. <£: E. 21 ; Roive v. Rhodes^
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lias been arrested and held to special bail, (c) and in case defendant,

, ,
when held to

upon motion to be made in Court tor tuat purpose, and upon special bail,

hearing the parties by affidavit, it be made to appear, to the tied to costs

satisfaction of the Court in which the action has been
°

brought, (fZ) that "the Plaintiff had not any reasonable or

2 C. <fe M. 379 ; Butler v. Brown, 1 B. (fe B. 66. Therefore not applicable where
a defendant pays into court a sum less than that sworn to and the plaintiff accepts

it : lb. ; though it might be otherwise if the plaintiff replied damages ultra and
obtained a verdict: see Taylor v. Rolfe, 13 L. J. Q. B. 39, So inapplicable if

action compromised : Linthwaite v. Beltings, 2 Smith, 667 ; or referred to ai bitra-

tion : Keene v. Deeble, 3 B. & C. 491 ; Payne v. Acton et al, 1 B. tfe B. 278 ; Shenoood

V. Tayler, 6 Bing. 280; McGregor v. Sco«, Tay. Rep. 56; Powell v. Gott, 1 U. C.

Q. B. 418 ; unless a verdict be taken subject to a reference : Jones v. Jehu, 5 Dowl.

P. C. 130; Turner et al v. Prince, 5 Bing. 191; Kendrew v. Allen, T. T. 4 »fe 5

Vic. MS. R. &, H. Dig. "Costs," iv. (1) 4; McMicking v. Spencer, H. T. 6 Vic. MS.
lb. "Costs," iv. (1) 6; Nicholson v. Allan, 6 O.S. 252; or perhaps the arbitrator

having power to order, does order judgment to be entered up : Holder v. Raith, 4 N,
& M. 466; but in that case, if the submission that the costs of the cause are "to
abide the event," it would seem the statute would be inapplicable: I'hompson et al

V. Atkinson, 6 B. <fe C. 193; but see Nicholson v. Allan, 6 O.S. 252. If the arbi-

trator, having the same power as the court, does not make any award on this

statute, the court will not interfere : Greenwood v. Johnson, 3 Dowl. P. C. 606.

Semble, the word "obtain" in this act, or "recover" in the old act, are not

necessarily to be construed the sum for which the verdict was rendered in order

to prevent the plaintiff taxing any costs when the defendant is allowed his costs

of defence : Higson v. Phelan, 1 Prac. R. 24 ; s. c. 2 Cham. R. 7. The act does
not extend to the case of a plaintiff in debt on bond recovering a verdict for nomi-
nal damages and taking judgment for the penalty, the penalty being the sum in

law recovered: Cammack v. Gregory, 10 East, 525; Talbot v. Ilodson, 2 Marsh.
527.

(c)" There must be an arrest as well as a holding to bail before the statute can
be held to apply: Bates v. Pilling, 2 Dowl P. C. 367; Amor v. Blofidd. 1 Dowl,
P. C. 277; James v. Askew, 8 A. <fc E. 351 ; Robinson v. Powell, 5 M. & AY. 479

;

Cash et al v. Trevor, 3 Ir. L. R. 433. But semble, the words of the statute are satis-

fied by the defendant being arrested and imprisoned: McGregor v. Scott, Tay.
Rep. 56 ; see also Uandley v. Leoy, 8 B. <fe C. 637 ; Ricketts et al v. Noble, 3 Ex. 521.

A bailable writ having issued, the deputy sheriff went to defendant, informed him
that he had the writ, and asked him to find bail. They both then went in search

of bail, and a bail bond was executed. Held a sufficient arrest and holding to

bail to make the statute applicable: Morse v. Jeetzel, 1 Prac. R. 369. But where
defendant was arrested, and without putting in si^ecial bail was discharged under
the Eng. Stat. 1 & 2 Vic. cap. 110, s.7, the statute was held inapplicable: Bennett

V. Burton, 9 Dowl. P. C. 492 ; see also Edicards v. Jones, 5 Dowl. P. C. 585 ; Wil-

son y. Broughtou, 2 Dowl. P. C. 631 ; Joel v. Peard, 10 Ir. L. 11. 550.

(d) The application must be made to the court wherein the action was com-
menced: Costello V. Corlett, 4 Bing. 474; Handley v. Levy, 8 B. (fe C. 637; James
v. Dawson, 1 Dowl. P. C. 341 ; Connel v. Watson, 2 Dowl. P. C. 139; before the

taxation of costs: Rennie v. Yorston, 8 Dowl. P. C. 326, The affidavit must state

that the defendant was arrested without reasonable or probable cause: Mcintosh v.

White, Tay. Rep. 57; but if the facts disclosed in the affidavit shew the arrest to

have been without reasonable and probable cause, that is sufficient without swear-

ing to it in express terms : Laderonte v. Culleii, 1 Prac. R. 22 ; and it should also
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probable cause for causing the Defendant to be arrested and

held to special bail in such amount as aforesaid, (e) such

appear by affidavit for what amount the plaintiff obtained his verdict: Powell

V. Gott, 1 U. C. Q. B. 415 ; and in one case, where the affidavits were incor-

rectly intituled, the court refused leave to amend: Rose et al v. Cook, lb. 5 ; but
where the rule only was incorrectly intituled, the court allowed an amendment
of it in accordance with the affidavits, on payment of costs : Ball v. McKenzie,

T. T. V Vic. MS. R. & H. Dig. "Costs," iv. (1) 7. The judge's notes may be
referred to : Van Nijvel v. Hunter, 3 A. <fe E. 243 ; Eigson v. Phelan, 1 Prac. R.

24 ; and affidavits will not be received for the purpose of impeaching the verdict

:

Tipton V. Gardner, 4 A. tfc E. 31*7; see also Twiss v. Osborne, 4 Dowl. P. C. 107.

The verdict is prima facie evidence of the amount due, and the court is in general

guided by the evidence given at the trial: Glenville v. Hutchins, 1 B. <fe C. 91

;

Ballanlyne v. Taylor, 5 A. <fe E. 792. The fact that the indorsement for bail on
the capias by mistake stated a larger sum than that stated in the affidavit of debt

(the arrest having been made for the amount really due) is immaterial: Preedy

v. Macfarlane, 3 Dowl. P. C. 458.

(e) The defendant is only entitled to his costs under this statute if the plaintiff

holds him to bail for a sum materially larger than that which was found to be

due: Sherwood v. Tayler, 6 Bing. 280 ; Eoper v. Sheasby el al, 1 C. & M. 496 ; and
if the jilaintiff acted on a conscientious persuasion that the larger sum is due, he
may be held justified in arresting for that amount: Clare v. Cooke, 4 Bing. N. C.

269. The onus has been held to lie on the defendant to show that there was not

reasonable grounds for making the arrest for the larger amount to the knowledge

of the plaintiff: Day v. Clark, 7 Dowl. P. C. 147; Edivards v. Jones, 2 M. <fe W.
414; White v. Prickett, 6 Dowl. P. C. 445; Eood v. Cronkite, 29 U. C. Q. B. 98.

Therefore where defendant set up her coverture to part of plaintiff's demand, of

which plaintiff was ignorant, it was held that he had reasonable grounds for arrest-

ing for the amount incurred during her coverture: Spoonery. Banks, 7 Bing. 772 ;

see also Mantell v. Southall, 2 Bing. N. C. 74. So Avhere the debt was reduced by
the Statute of Limitations, and the defendant had given the plaintiff reason to

believe that he did not intend to set up that defence : While v. Prickett, 4 Bing.

K C. 237; s. c. 6 Dowl. P. C. 445 ; see also Ballantine v. Taylor, 1 N. & P. 219.

So if unable to prove the full amount of his claim owing to some accidental cir-

cumstance: Shatwell V. Barlow, 3 Dowl. P. C. 709 ; such as a defect in his declara-

tion: Preedy Y. McFarlane, 1 CM. & R. 819; or credit twice given for the same
items by mistake : Goldie et al v. Cameron, 1 Prac. R. 20 ; or where a reasonable

doubt in law as to plaintiff's right to recover part of her demand : Stovin v. Taylor,

1 Dowl. P. C. 697, note a. But plaintiff is bound by the statutes of set-ofi', and
when about to make an arrest must consider the balance really due and make
that the basis of the arrest : Kendrew v. Allen, T. T. 4 & 6 Vie. MS. R. & H.

Dig. "Costs," iv. (14.) If goods are sold partly on credit and part for ready

money, and before the credit is expired the debtor is arrested for the full amount,

there will be no reasonable and probable cause for the arrest for the larger sum

:

Day v. Picton, 10 B. k C. 120; Gompertz v. Denton, 1 Dowl. P. C. 623; Russell

V. Atkinson, 2 N. <fe M. 667 ; and so where defendant, before action, had returned

a part of the goods as being of bad quality : Linley v. Bates, 2 C. & J. 659. So
if an attorney held his client to bail for a bill of costs larger in amount than

that at which it is ultimately taxed: Robinson v. Etsam, 5 B. <fe Al. 661; Lord
Huntingtower v. Heely, 7 D. <fe R. 369 ; Griffiths v. Pointon, 2 N. & M. 675. It

requires a strong case to bring an executor within the operation of the act, as

having made an arrest without reasonable or probable cause: Foulkes et al v.

Jfarsh, 1 Marsh. 21 ; James v. Francis, 5 Price, 1 ; see further Silversides v.

Boivlcy, 1 Moore, 92.
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Court may, by rule or order, direct that the costs of suit

shall be allowed to the Defendant, (/) and the Defendant

shall thereupon be entitled to such costs of suit, and the

Plaintiff, upon such rule or order being made, shall be dis-

abled from taking out any execution for the sum recovered

in such action, unless the same exceeds, and then in such

sum only as the same exceeds the amount of the taxed costs

of the Defendant, (g) and in case the sum recovered in any

such action is less than the amount of the taxed costs of the

Defendant, then after deducting the sum of money recovered

by the Plaintiff from the amount of the Defendant's costs to

be taxed as aforesaid, he may take out execution for the

balance of such costs in like manner as a Defendant may now

by law have execution for costs in other cases. (Ji) 49 Geo.

III. c. 4, s. 1.

3S3. (i) In case of an action brought upon any judg- in actions

ment recovered in any Court of Record of Upper Canada, or ments,

in any Division Court, {J) the Plaintiff in such action shall entitled to^

not be entitled to any costs of suit, (Jc) unless the Court in byViie'or^

which the action is brought, or some Judge of the same

(/) Semble, that the statute is inapplicable to one of several defendants who
had been arrested for more than the sum recovered : Glass v. Carry el al, 1 Piac.

R, 132,

{g) Not only in the event of there being no reasonable and probable cause for

the arrest is the defendant entitled to the costs of the suit, but generally to the

costs of the application: Higson v. Phelan, 1 Prac. R. 24; and entitled to set off

the amount of his costs as taxed against plaintiff's verdict: Burrou-s v. Lee,

E. T. 3 Vic. MS. R. & H. Dig. "Costs," iv. (1) 2.

(h) In this way the set-off is made most effective; thus,

1. Defendant entitled to costs of suit.

2. Plaintiff entitled to execution only for balance, if any, between such costs

and the verdict.

3. Defendant entitled to execution for balance if verdict less than costs of suit.

(i) Taken from repealed Stat. U. C, 49 Geo. III. cap. 4, s. 2, as consolidated

with section 52 of 13 tk 14 Vic. c. 53. The origin of which is Eng. Stat. 43 Geo,

III, cap. 46, s. 4.

(j) Tlie section extends only to judgments recovered by plaintiffs, and not to

judgments of nonsuit or nonpros : Bennett v. Neale, 14 East. 343,

{k) The court will not interfere to stay proceedings in the action upon paj'-

ment of the judgment debt without costs: Wood v. Stilleto, 1 Chit. Rep. 473,
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Court, (0 otiierwise orders. (;;i) 4<) Geo. Til. c 4, s. 2
;

18 & 14 Vic. c. 5.J, s. 52.

In trespass S24. («) If tte Plaintiff, in any action of trespass (o)

Plaintiff to or trespass on the ease, (p) recovers by tlieverdicu of a Jury,

(I) The application ought when practicable to be made to the judge in cham-

bers, and apparently to a judge of " the same court" in whicli the action is

brought: Claridge v. Wihon, 20 L. J. Ex. 246. Although the statute allows it to

be made to the full court: Jones v. Lake, S C, <t P. S95. The application is not

ex parte: Lomax v. Berrii, 29 L. T. Hep. 129; s. c. 3 Jur. KS. 446. If in cham-

bers it must be by summons : lb. If to the court, by rule nisi : Fraser v. Moses,

4 Scott, N". R. 749.

(j/i) It is not usual to give the costs: Mason 'V. Nicholls, 14 M. (fe W. 118;

Hanmer v. Whiie., 12 M. & W. 519 ; Slater v. Mackay, 8 G. B. 553 ; Keeler v. Brouse,

1 U. C. Q. B. 34S ; though defendant have occasioned delay by obtaining time to

plead : Hall v. Fierce, 5 Dowl. P. C. 603 ; or plead a false plea of vul iiel record

:

Hanmer v. Wiite, 12 M. &, W. 519 ; McDonald v. Clarke, 1 U. C. Q. B. 527. But
if the proceedings, instead of being rash or vexatious, have been directed by the

court or are shown to be really necessary to enable plaintiff effectually to enforce

his rights, costs will be allowed: Fraser v. Moses, 1 Dowl. N.S. 7U5; Oarnwell v.

Barker, 5 Taunt. 264; Arraslrong v . Fidler, 1 Chit. Rep. 190; Wood v. Siilleto,Ib.

473; Slater v. Mackie, 19 L. J. C. P. 88; lievell v. Wetherell, 3 C. B. 321.

{n) This section is the one substituted by Stat, of Ontario 31 Vic. cap, 24, s. 1,

for the former section 324 of the C. L. P. Act. The latter was a re-enactment of

16 Vic. cap. 175, s. 26, which was taken from Eng. Stat. 3 <fe 4 Vic. cap, 24, s. 2.

It may be mentioned that the last named statute repealed the act of 43 Eliz. cap.

6, " so far as it relates to costs in actions of trespass or trespass on the case," and

so much of the 22 &, 23 Car. II. cap. 9, " as relates to costs in personal actions
:"

see Morgan v. Thome, 7 M. tfc W. 400. But that our 16 Vic. cap. 175, s. 26, did

not do so in express words any more than the section here annotated. Referring

to 16 Vic. cap. 175, s. 26, Robinson, C. J., said: "The new provision forms a

single clause in a statute which relates to a multitude of other subjects. No inten-

tion is expressed of consolidating the existing law on this point, or of affording

one simple rule as a substitute for all others relating to the plaintiff's costs in

actions of trespass and trespass on the case. It follows then, we think, that we
can only take this isolated clause as it stands, and give effect to its provisions by
allowing them to override any previous enactment with which they conflict. We
cannot go so far as to hold that this clause virtually repeals all former laws on

this subject, though we may and must hold it to have virtually repealed whatever

is clearly inconsistent with it:" Pedder v. Moore, 1 Prac. R. 119. The Eng. Stat.

3 & 4 Vic. cap. 24, s. 2, was afterwards, in England, in accordance with the

decision of Pedder v. Moore, held not to conflict with the 21 Jac. 1, cap. 16, s. 6,

so as to repeal it, "but that both enactments may well stand together:" Evans v.

Eees, 9 C. B. N.S. 391. But it has been decided by the court of Common Pleas

that section 324 above annotated as amended by Stat. Ont. 31 Vic. cap. 24, s. 1,

has in effect repealed the 21 Jac. 1, cap. 16, s. 6, so that a judge may now certify

for full costs in an action for slander, though the damages recovered be only one

shilling: Stewart v. Moffatt, 20 U. C. C. P. 89.

(o) QucEre. Is the statute 8 <fe 9 Wm. III. cap. 11, s. 4, which allows plaintiffs

full costs in actions of trespass upon a certificate of the presiding judge that the

trespass proved is wilful and malicious, no matter what the amount of the verdict

may be, repealed ? see Wise v. Hewson et al, 1 Prac. R. 232.

(^) Though assumpsit is a species of trespass on the case, yet it is not contem-
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less damages than eight dollars, such Plaintiff sTiall not be recover no

entitled to recover, in respect of such verdict, any costs what- dk-t'ije less"

ever, (j) whether the verdict be given on an issue tried, (r) or ,ioii" relm-

Judgment has passed by default, (s) unless the Judge or pre-
'^^'' ^ °°

plated by this section. The -only species of actions on the case intended are those
brought for "grievances," i. e. actions for tort: see Morison et al v. Salmon, 10 L.J.
C. P. 91. Thus actions for the infringement of patents: Gillett v. Green, 1 M. <t

W. 347; for libel: Foster v. Pointer, 1 Dowl. N.S. 28; for slander: Sfc-art v.

Moffatt, 20 U. C. C. P. 89; Newton v. Roe, 2 D. <t L. 815; for nuisance: Shuttle-

worth V. Cocker, 9 Dowl. P. C. 76; Reid v. Ashby et al, 1.3 0. 13. 897; for seduc-
tion ; TovmsendY. Sterling, 4 Prac. R. 125 ; and generally for any wron^; committed
[ex delicto) •which is the subject of an action.

(q) If the plaintiff, <fec., shall recover, etc., less damages than eight dollars, <fec.,

such plaintiff shall not be entitled to recover in respect of such verdict any costs

whatever. The penalty is different from that enacted by the statutes of Elizabeth,

James and Charles II. which debar plaintiff from recovering " more costs than
damages."

(r) The Eng. Stat, of 3 <fc 4 Vic. cap. 24, s. 2, which reads, "upon anj- issue or
issues tried." <tc. was clearly held to contemplate actions in which tliere v.ere

more issues than one: Newton v. Roice et al, 1 0, B. 187. In an action for a libel

the defendant pleaded not guilty and several pleas of jiistification. The plaintiff

recovered a verdict on all the issues—damages three farthings. Held under Stat.

3 <fe 4 Vic. cap. 24, s. 2, that he was not entitled to any costs : lb. Referring to
this case the Court of Exchequer said, " We concur entirely in that decision

:"

Sharland v. Loaring, 1 Ex. 375. To a count of trespass qu. cl. fr. upon three
closes tlie defendant pleaded several pleas ; the plaintiff new assigned trespasses
extra viam as to the third close, to wliicli the defendant pleaded not guilty. Tlie

defendant had a verdict on some of the issues witli respect to the first and second
closes, and the plaintiff upon the others, so that the defendant succeeded as to the
causes of action in those closes ; the plaintiff had a verdict with one farthing

damages upon the new assignment. There was no certificate under the Eng. Stat.

of 3 <fe 4 Vic. cap. 24. Held that the causes of action were divisible, and that under
Stat. 4 <fe 5 Anne, cap. 16, ss. 4, 5, the plaintiff was entitled to the costs of the
issues found for him with respect to the causes of action in the first and second
closes ; but that he was deprived of all costs by the 3 ct 4 Vic. cap. 24, with respect
to the cause of action for trespasses in the third dose : lo. By the (>ne statute

the defendant is punished for pleading pleas wiiicli lie cannot support ; by the
other the plaintiff is punished for bringing a frivolous action, though lie succeed:
lb. A plaintiff having obtained judgment upon a demurrer to a replication, the
cause went down for trial upon the issues of fact without a venire tain quam : the
plaintiff recovered only twenty shillings damages, and the judge refused to certify

under 3 & 4 A'ic. cap. 24. Held that plaintiff was only entitled to the costs of the
demurrer: Poole v. Grantham, 2 D. it L. 622. Tiiis section does not affect the
costs of a demurrer adjudged in favour of the plaintiff, which costs are iiTospec-

tive of the finding of a jury: Kinlock v. Ilall, 26 IJ. C. Q. B. 134; Tonnsend v.

Sterling, 4 Prac. 11. 125. But if jjlaintiff fail at the ti'ial on the merits, he cannot
afterwards have a demurrer argued merely for the purpose of getting costs against
the defendant : Macmartin v. Thompson, 26 U. C. Q. 13. 334.

(s) The words "issue tried" and "default" were held not to comprehend an
inquiry after judgment on demurrer, though the verdict be only for one farthing
damages : Taylor v. Rolf et al, 5 Q. B. 337.



42S THE COMMON LAW PROCEDURE ACT. [S. 324.

eitifies cer- Siding officer, before whom sueli verdict is obtained, (0 imme-

diately afterwards, or at auy future time to which he may
taui facts.

(() An action of trespass qu. cl. fr. was referred to arbiti-ation, and by tho

order of reference the arbitrator was empowered to certify in the same manner as

a judge at nisi prius. The arbitrator, though awarding one shilling damages, did
certify that the action was brought " to try a right besides the mere right to

recover damages." Held, plaintiff entitled to full costs: Spain v. Cadell, 9 Dowl.
P. C. 745. And per Alderson, B. :

" It seems to me that the parties are concluded
by their own agreement, upon which we must put a reasonable construction. By
the order of reference the parties have consented that the arbitrator shall stand

in the same situation and have the same power to certify as a judge at nisi prius.

They have, then, given the arbitrator the same authority as a judge possesses to

determine whether or not the verdict is to carry costs :" lb. 747. By an order of

reference in an action for an injury to the plaintiff's reversion by making a drain

into his premises, a verdict was directed to be entered for the plaintiff, claim

£500, costs forty shillings, subject to the award of a barrister, to whom the cause
and all matters in difference were referred, and who was empowered to direct a
verdict for the plaintiff or the defendant as he should think proper, and to have
all the same powers as the court or a judge sitting at nisi prius, and the costs of

the suit to abide the event of the award. The arbitrator by his award found all

the issues in the action in favor of the plaintiff, except the first, and that he found
partly for the plaintiff and partly for the defendant; and he further directed that

the verdict entered for the plaintiff should stand, but that the damages should be
reduced to one farthing. Held that the plaintiff was not, in the absence of a cer-

tificate under 3 <fe 4 Vic. cap. 24, s. 2, entitled to the costs of the cause : Cooper

V. Pegg, 16 C. B. 454. Where in an action on the case for diverting a stream or
water-course, " all matters in difference in the cause" were referred to arbitration,
" the costs of the suit to abide the event of the award or umpirage," but no power
was given to certify under 3 <fe 4 Vic. cap. 24, s. 2. Held that the true meaning
of the submission was what its words import, that costs, i, e. the payment of costs,

should follow the event, i. e. the legal event of the award, that he in whose favour
the decision was should be paid by the other party the costs of the suit : Griffiths

V. Thomas, 4 D. & L. 109. In this case the arbiti'ator found for the plaintiff on
all the issues, and assessed his damages at sixpence. Held that plaintiff, notwith
standing, was entitled to full costs : lb. If a verdict be taken at nisi prius subject

to a reference, though no power to certify be conferred upon the arbitrator, still

the case will come within the statute depriving a plaintiff of costs who reco-

vers by the verdict of the jury less damages tlian eight dollars: Reid v. Ashbi/

et al, 13 C. B. 897. In this case the first count of the declaration charged the

defendants with injury to the plaintiff's party wall in excavating by the side of

it and raising and overloading it. The defendants pleaded, first, as to the raising

and overloading, not guilty by statute ; secondly, as to the residue, payment into

court of £30. The plaintiff joined issue on the first plea, and replied damages
ultra to the second. At the trial a verdict was taken for the plaintiff for £2000,
subject to an award, but no power was reserved to the arbitrator to certify under
S <fe 4 Vic. cap. 24. The arbitrator having directed a verdict to be entered for

the plaintiff on the first issue, damages twenty shillings, and for the defendant on
the second issue : held that plaintiff was not entitled to any costs whatever :

lb.

Where on a writ of inquiry in England, directed to the sheriff, the certificate

granted under the 3 & 4 Vic. cap. 24, was by the under-sheriff', it was held neces-

sary for him to sign it in the name of the sheriff and not in his own name :
Stroud

V. Watts, 3 D. cfe L. 799. If the record be so framed that a right beyond a mere
right to recover damages may come in question, the court in banc cannot inquire

whether the "judge or presiding officer" before whom such verdict shall have
been obtained has exercised a sound discretion in granting a certificate: Shuttle-
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postpone the consideration of the matter, {ii) certifies on the

worth V. Cocker, 1 M. & G. 829. The judge or presiding officer has a discretion

vested in him whether he will certify or not, in all cases of trespass or trespass

on the case, with the exercise of which discretion no court has the right to inter-

fere. If an attempt at appeal be made the quescions to be asked are these : Is

the action one of trespass or trespass on the case? Did the judge exercise his

discretion? If affirmative answers must be given to both these questions there

is no power to review: Barker v. Hollier, 8 M. cfe W. 513.

{v) Immediately afterwards, ^c. The word "immediately" excludes all inter-

mediate time and action ; but it appears that in this section it has not necessarily

so strict a signification: Rex v. Francis, Cas. Temp. Hardw. 114. To m.ike good
the deeds and intents of parties it should be construed such convenient time as is

reasonably requisite for the doing of a thing: Fybris v. Mitford, 2 Leon. 'FT. If

it were manifest that the intention of the legislature, when framing this section,

was that not a single moment's interval should take place before the grantiug of

the certificate, the courts would feel bound to submit to that declared intention:

Thompson v. Gibson et al, 8 M. & W. 281. But such cannot be the interpretation.

How, therefore, consistently with common sense and the principles of justice, are

the words " immediately afterwards" to be construed ? If they do not mean that

the act is to be done the very instant afterwards, do they mean within ten minutes

Of a quarter of an hour afterwards ? They should be interpreted to mean " within

Buch reasonable time as will exclude the danger of intervening facts operating

upon the mind of the judge, so as to disturb the impression made upon it by the

evidence in the cause:" lb. 286, per Abinger, C. B. It has been held too late to

apply for the certificate after application made to the master to tax full costs and
a refusal by him to do so : Gillett v. Green, V M. <fe W. 347. In an action on the

case for a nuisance to the plaintiffs market, which was the last case tried at the

assizes, a verdict was found for the plaintiff with nominal damages. The judge
thereupon immediately adjourned the court to his lodgings and quitted the court.

No application was made in court for a certificate under 3 & 4 Vic. cup. 24, but
the plaintiff's counsel followed the judge to his lodgings, and there, within a

quarter of an hour after the delivery of the verdict, obtained the certificate. Held
that it was well given: Thompson v. Gibson et al, 8 M. & "W. 281. In one case

it was doubted whether the certificate could be granted after another cause had
been called on : Gillett v. Green, 9 Dowl. P. C. 219 ; but that doubt has been set

at rest by holding that, notwithstanding, the certificate may be granted : Paye v.

Fearce, 9 Dowl. P. C. 815, And per Lord Abinger, C. B. : "I think that a judge
need not certify before he takes another case. He surely may take time to con-

sider ; and can it be said that he ought to postpone every other cause until he
has made up his mind ? Such a course would be unreasonable and ver}' inconve-

nient:" lb. 817. The efifect of tlie decisions of Thompson v. Gibson et al, 8 M. <k "W.

28, and Fagey. Fearce, 9 Dowl. P. C. 815, is that tiie word " immedi.ntely," in the

sense in which it is employed in the act, does not mean so soon as the vei-dict is

given, without any time whatever being taken for consideration, but that a reason-

able time for consideration may be taken, and that a judge, if called upon to certify

tinder the act, must have some time allowed him for consideration. If the word
were construed to mean the moment the verdict is delivered, the judge would have
no time whatever to view the bearings of the case: Kclmesv. Hedges et al, 2 Dowl.
N.S. 352, per Patteson, J. A certificate applied for, even after one of the jurors

in another cause had been sworn, and granted after the whole of them had
been sworn, was held to be sufficient: lb. 350. Where the judge took time to

consider, but before judgment entered but after the first four days of term, certi-

fied, it was held that the certificate was in good time : Wise v. Hewson et al,

1 Prac. R. 232 ; and now that by the express terms of this section, as amended
by the Stat, of Out. 31 Vic. cap. 24, s. 1, the judge may postpone the cousidera-
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If Judge do back of the Record (v) in the form liereiriafier prescribed, to
not certify

. , , t
• -rr p ^^ \ i •

defendant entitle the plaintiff to lull costs; fiv) and in case such certiii-
tosetoffliis

, 1 1 ii_ 1 i- 1 •

costs, unless cate 06 not granred, then the derendant in such action shall

lies thafiie' be entitled (o set off his costs against such veixlict and recover

tied!
*^° ' judgment and issue execution against the plaintiff for the

tion of the matter, and that the certificate may be given at such last-mentioned

time, it is aiDprehended, if the certificate be moved in proper time, a liberal con-

struction will be put upon the section as to the time of granting it: see further

Jones V. Williams, 2 D. & L. 247.

(v) This was the practice as it existed before this act: see preceding note. The
time within which it is necessary to move the judge or presiding officer for a cer-

tificate does not appear to be extended; but when made, if made in proper time,

the certificate m.iy be either granted on the spot or the consideration of it

reserved to a future time.

(w) Before this statute, and under the section 324 as it stood before the amend-
ment made by the Stat, of Ont. 31 Vic. cap. 24, s. 1, the judge was required to

certify inform "that the action was really brought to try a right besides the

right to recover damages for tlie trespass or grievance complained of, or that

the trespass or grievance complained of in respect of v* hicli the action had been
brought was wilful and malicious." The only form now required to give a plaintiff

full costs is : "I certify to entitle the phvintift' to full costs :" Stat. Ont. 31 Vic. c. 24,

s. 8. But it is presumed that the judge, though the form of certificate is altered, will

still be influenced in his decision in granting or refusing full costs by a consider-

ation, as heretofore, of the character of the action, whether frivolous or vexatious.

Actions of trespass or trespass on the case in which less damages than forty shil-

lings were recovered were, as a rule, held to be fi'ivolous and ve:;atious. Those
suits were exceptions to it, which were in fact brought to try, not merely the

right to recover damages, but to try a right beyond that or to vindicate the
plaintiff from the vexation of a wilful or malicious injury: Marriott v. Slanley,

9 Dowl. P. C. 01, per Maule, J. The object of such acts is to prevent plaintifl's

from bringing actions of a vexatious and litigious nature, where very little damage
has been sustained and there is no right in issue: Shultleworth v. Cocker, 1 M. &

• G, 835, per Tindal, C. J. What the judge is called upon to do is to see the design

which the plaintiff had in instituting the suit, and if satisfied by the course of the

evidence tliat the plaintiff really thought he had a right which came in question,

or which might by possibility come in issue, though the form of action may not

be fitted for that purpose, and the right did not in fact come in question, he has a

discretionary power in granting the certificate : Morison et al v. Salmon, 9 Dowl.
P. C. 387, per Maule, J. ; and the court will not interfere with the exercise of that

discretion in cases proper for its exercise : see note I to this section. The judge has
power to certify where the action is for selling medicines which the defendant
falsely rejsresented as prepared by the plaintiff: Morison et al v. Salmon, 9 Dowl.
P. C. 387; or for a nuisance to the plaintiff's messuage from the defendant's

factory: Shuiileworih v. Cocker, 1 M. & G. 829. But where the action was for

leaving dangerous instruments in the liighway, it was doubted whether a judge
had a discretion to certify: Marriott v. Stanletj, 9 Dowl. P. C. 59. In order

to justify a judge in certifying in actions for libel, he must be satisfied that the

conduct of the defendant arose from personal malice as contradistinguished from
malice in law, which is essential to sustain the action : Foster v. Pointer, 8 M. &
W. 395, per Alderson, B. ; but in actions of trespass without personal malice the

act majr be considered so violent and outrageous as to be considered malicious

within the meaning of the section: Sherwin y. Sivindall, 12 M. <fe W. 788, per
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balance of sucli costs as between attorney and client, (a:) un-

less the said Judge or presiding Officer shall certify as here-

inafter provided upon the record, in manner aforesaid, that

the defendant is not entitled to recover his cosis in the cause

against the plaintiff. {>/)

8S^. (a) Nothing in the last section contained shall ThisshaU

deprive the Plaintiff of costs in any action brought for a to certain

trespass over any land, (h) waste, close, wood, plantation or
^^p^''''^^"

inclosure, or for entering into any dwelling, out-building or

premises in respect to which notice not to trespass (c) had

been previously served by or on behalf of the owner or occu-

pier of the land trespassed over, or upon, or left at the last

reputed or known place of abode 'of the Defendant in such

action
;

(c?) but nothing in this or in the last preceding section to^actions
"^

Pollock, C. B. The fact that the plaintiff prays an injunction in an action in a
superior courf. in which an injunction may be granted is not, even after verdict
for plaintiff, sufficient to entitle plaintiff to recover superior court costs without
the certificate of the judg-e who fried the case, when the amount of damages is

clearly within the jurisdiction of an inferior court : Emery v. Iredale, 7 U. C.

L. J. 181. The action itself must be of such a nature and the equiiable relief

sought be of such importance as to justify the judge who tried the cause in certi-

fying for full costs : lb.

(x) Under section 321 as it originally stood in llie Consolidated Statutes of
Upper Canada, it was held that if plaintiff was enlitled to no costs whatever
there could be no set-off of costs as between plaintiff and defendant: Cross v.

Wa(erhouse, 10 U. C. L. J. 215; s. c. 16. 320. This was felt to be an anomaly,
and to remove it the section v/as amended as in the text by the Statute of Ontario
iJl Vic. cap. 24, s. 1.

(y) See section 328 and notes fhereto.

(a) The origin of this section is Eng. Stat. 3 & 4 Vic. cap. 24, s. 3.

(b) The word "commons" here followed in om- Stat. 16 Vic. cap. 1*75, s. 26, as

copied from Eng. Stat. 3 <fe_^4 Vic. cap. 24, s. 3, but is intentionally omitted from
the section here annotated.

(c) Read " tliereon or therein" in Eng. Stat. 3 tfc 4 Vic. cap. 24.

(d) There is some difficulty in putting a construction upon this section. One
interpretation of it may be that wherever a notice in writing has been given, the
plaintiff shall be entitled to full costs without any certificate, although the amount
of damages be less than 40s. ; but if so, unless the fact of the notice appeared on
the face of the declaration, it would seem that there must be a suggestion on the
record for that purpose, which the defendant would be at liberty to traverse,

—

or the meaning may be that it shall be imperative on the Judge to certify v/here
a written notice has been given, whereas in other cases it is discretionary. Pro-
bably in order to avoid the inconvenience of former decisions the latter is the true
construction : Sherwiny. Swi7idaU, 12 M. & W. 790, per Parke, B. However, where
in trespass for placing stumps and stakes on the plaintiffs land the defendant paid
40s. into court, which the jilaintiff took out in satisfaction of the trespass, and the
plaintiff afterwards gave the defendant notice that unless he removed the stumps
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wiiicii might shall entitle any Plaintiff to recover costs as of an action

broughThi brought in a Superior Court in any case where by law his

CourL^""'^ action might properly have been brought in an Inferior

Court, (e) 19 Vic. c. 43, s. 312.

326. (/) Kepealed by Stat. 23 Vic. cap. 42, s. 1.

and stakes a further action would be brought against him ; it was held that leaving

the stumps and stakes on the land was a new trespass, and that the plaintiff was
entitled to full costs in an action for their continuance after the notice, though he
I'ecovered less than 403. and the judge refused to certify that the trespass was
wilful and malicious ; and that the proper mode of obtaining the costs was by a
suggestion that the trespass was committed after notice : Bowyer v. Cook, 4 C. B.

236. In an action of trespass where the plaintiff recovered less damages than
40s. and the trespass had been committed after a verbal notice not to do it, it was
held a matter of discretion with the presiding judge to certify for costs under
8 (fe 9 Wm. III. cap. 11, s. 4, as altered by 3 <fe 4 Vic. cap. 24, s. 2: Shcrw'm v. Swin-

dell , 1 2 M. <fe W. 7S3. It has been held that if in trespass the damages recovered be
less than 40s. and the judge do not certify, proof that written notice not to tres-

pass had been previously given, Avill not entitle plaintiff to full costs : Daw v.

Holl, 15 L. J. Q. B. 32. The plaintiff in trespass for crossing a field had given
notice to the defendant not to trespass on the field. Defendant justified under a
right of way. Plaintiff traversed the right of way and new assigned. Defen-

dant joined issue on the right of way, and suffered judgment to go by default on
the new assignment. The jury found for the defendant as to the right of way,
and gave the plaintiff Is. damages on the new assignment. The judge refused to

make any certificate under 3 & 4 Vic. cajj. 24. Held the statute did not apply,

and that plaintiff was not entitled to full costs : Bourne v. AlcocTc, 4 Q. B. 62.

And, per Patteson, J., "Before this action was brought defendant asserted a right

of way over the plaintiff's close. The plaintiff gave him notice not to trespass

there, that is, in effect not to assert the right he claimed. If the plaintiff had
succeeded on the justification his notice would have entitled him to costs; but the

defendant has established his right to do what the notice forbade. The plaintiff

says that the trespass extra viam was that which the defendant had notice not to

do ; but that is not so. If the plaintiff had said, ' It is true you have the right of

way over a particular part of the close, but take care you do not go out of that

way,' the case would have been different. Here he has only given a notice not

to come upon the close at all:" lb. 625.

(e) See note u to section 824.

(/) This section, which provides that suits within the jui'isdiction of county
courts might be brought and tried in the superior courts, subject to county court

costs only, was in 1860 repealed by Stat. 23 Vic. cap. 42, s. 1. It was originally

taken from Stat. 13 & 14 Vic. cap. 52, s. 1 ; 13 & 14 Vic. cap. 53, s. 78; 16 Vic.

cap. Ill, s. 2 ; 18 Vic. cap. 125, s. 4, and 19 Vic. cap. 43, s. 312, all of which it

consolidated. It is now, however, enacted that all issues of fact and assessment
of damages in actions in any county court may be tried and assessed, at the elec-

tion of the plaintiff, at any sittings of assize and nisi prius for the county in which
the venue is laid, without any order for that purpose: Stat. Ont. 32 Vic. cap. 6,

s. 17, sub-sec. 2. The costs are the usual costs of the cases in the court in which
the action is brought: lb. sub-sec. 8. The judge has the same powers as to

amendment of the record, adding and amending pleadings, putting off the trial,

reference to arbitration, and making the cause a remanet, and otherwise dealing

with the cause and proceedings therein as if the action had been commenced in a

superior court of common law: Stat. Ont. 33 Vic. cap. 7, s, 1.
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327. {g) Repealed by Stat. 23 Vic. cap. 42, s. 1.

328. (Ji) 1. In case a suit of the proper competence of a in inferior
Oourts

County Court be brought in either of the Superior Courts of actions

the Common Law, or in case a suit of the proper competence supenor"^

of a Division Court be brought in either of such Superior ^ ^'

Courts, or in a County Court, (i) the costs shall be taxed in

the manner following

:

2. In case the Judge, who presides at the trial of the if Judge
^ .N ,.,, . . Tin 1 ,. certifies cer-

cause, (7 ) certines in open court immediately after the verdict tain fa.-ts

has been rendered, (h) or at any future time to which he may recover fuii

costs.

{g) This section, which made special provision as to the county of York for
the trial of county court cases by a judge of a superior court of law, is, like the
preceding section, repealed by 23 Vic. cap. 42, s. 1.

(li) Taken from Stat. Ont. 31 Vic. cap. 24, s. 2, which repealed the original
section 328 of the C. L. P. Act and enacted the substituted section. The superior
courts of law have an inherent jurisdiction over all causes, great or small. By
the statute of Gloucester, damages, great or small, carry costs : see note I preced-
ing note 313. But the legislature has appointed inferior courts for the trial and
determination of smaller causes. It is therefore only proper that the time of the
superior courts should not be occupied in the trial of causes which can be more
conveniently, more cheaply, and more expeditiously determined in the inferior
tribunals : see Comstock v. Moore, 6 U. C. C. P. 434. And it is necessary not only
to declare that such causes ought to be tried in the proper tribunal, but that the
party carrying it to another shall be subject to some penalty. The penalty here
declared is loss of costs.

(i) Full costs should not be taxed without a certificate in cases of replevin
more than in other cases, where for all that the verdict or determination shows
the action might as well have been brought in the lower as the higher court

:

Ashton V. McMillan, 3 Prac. R. 10 ; In re Coleman v. Kerr, 28 U. C. Q. B. 297.

{j) A verdict by consent without taking of evidence or other hearing is not a
trial within the meaning of this section : Elmore v. Cohnan, 4 0. S. 321 ; 3forse v,
Teetzel, 1 Prac. R. 375 ; Cumberland ctaly. Ridoutetal, 3 Prac. R. 14. Contra: Bonter
V. Pretty, 9 U. C. C. P. 273. And where plaintifiF without a trial recovers in a supe-
rior court an account within the pecuniary jurisdiction of an inferior tribunal
defendant is not entitled to set off costs under this section: Johnson v. Morleyeial,
9 U. C. L. J. 263. In an action of trover for a deed, the plaintiff recovered a
verdict for £24 16s. It was ordered on motion that a new trial should be granted
unless plaintiff would reduce his verdict and consent to accept only nominal
damages, and to this he assented. The court under these circumstances refused
an application to compel plaintiff to enter judgment and tax his costs, or allow
the defendant to do so for him in order to set off costs of defence, because the
verdict was not reduced till after the trial and plaintiff had no opportunity to
apply for a certificate, which perhaps he might otherwise have obtained : Ginn
V. ScoU, 11 U. C. Q. B. 542.

{k) By this is meant "within a reasonable time:" Page v. Pearee, 8 M. <fe 'W.

677 ; Mahoney v. Zwick, 4 O. S. 99 ; see also Falls et at v. Lewis, E. T. 1 Wm. IV. 3fS.
and Patton v. Williams, H. T. 3 Vic. MS. R. & H. Dig. "Costs," i. (3) 1 ; Malloch
V. Johnston, 4 U. C. Q. B. 352. The certificate must be moved at the trial

:

28
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then postpone the consideration of granting or refusing the

certificate, (I) that it is a fit cause to be withdravrn (w) from

the County Court or Division Court, as the case may be, and

brought in the Superior Court or a County Court, as the case

may be, (n) the plaintiff shall recover his costs of suit accord-

Hamilton v. Clarke, 2 Prac. R. 189 ; Bonter v. Pretty, 9 U. C. C. P. 273. "Whether

or Dot the motion may be made after another trial has been commenced has not

yet received judicial determination: Marshall on Costs, 2nd ed. 18. Clearly it is

too late after the trial of another cause has been finished : McKee v. Irwine, 1 U. C.

Q. B. 160. But may be made on the same day and before the trial of another

cause, notwithstanding an adjournment of the court: Thompson y. Gibson et al,

8 M. & W. 287 ; or even after jury sworn in the next succeeding cause: Nelmes v.

Hedges et al, 2 Dowl. N. S. 350. It is too late after the lapse of several days : GUlett

V. Oreeji, 7 M. &, W. 347. If moved in proper time it is usually by agreement

between the parties not obtained till afterwards : Serrell v. TTie Derbyshire, Stnfford-

shire <& Worcestershire Junction R. Co. 10 C. B. 910 ; Wise v. Hewson et al, 1 Prac. R.

232 ; Linfoot v. O'Neill, 5 0. S. 343. The judge may examine witnesses for the pur-

pose of satisfying his mind as to the propriety of granting the certificate : Hand-

cock V. Betlmne, 2 U. C. Q. B. 386. It is usual for the judge in his notes at the

time of the application to make a note of it, and it is not usual to depart from the

judge's notes as a record of what took place at the trial : Gibbs v. Pike, 9 M. & W.
360, per Lord Abinger, C. B. But in one case where on an application to rescind

the iudce's certificate it was asserted on the one side that the certificate had been

moved and on the other denied, and the judge's notes contained no entry of it,

tlie court referred to the judge (McLean, C. J.) as to the fact, and he, having

reported in favor of the plaintiff's contention, the certificate was sustained

:

3IcNaught v. Turnbull, C. P. Temp., Richards, C. J., not reported. The right of

a iudo-e having granted a certificate himself to rescind it is doubtful: WliaUey v.

Williamson, 7 Dowl. P. C. 263 ; see further note u to section 324 of this act.

(Z) This is new. If the application for the certificate be made in proper time

the disposal of the application may|,be made at the time of the application, or the

consideration thereof be postponed_to a future time : see Small v. Haney, 4 U. C.

L. J.N. S. 255.

(m) The word "withdrawn" is not to be taken literally. It means "not insti-

tuted," as if enacted that " the cause is a fit one to have been instituted in the

superior court:" Gardner \. Stoddard, Dra. Rep. 102, joer Macaulay, J. The word

"withdra'wn" is scarcely appropriate— the intention would have been better

expressed by the word " withheld," for that is the real meaning of the word as

used in the enactment: per Robinson, 0. J., lb. 110.

(n) The amount of the verdict in each case is prima facie against plaintiffs

rio'ht to full costs. The burden is cast upon him to make a proper case for a

certificate: see Gardners. Stoddard, Dra. Rep. 101; King y. Such, 5 O. S. 81;

WashMirn v. Longley, 6 0. S. 217 ; Hinds y. Denison, 1 Cham. R. 194; HamiltonY.

Clarke, 2 Prac. R. 189 ; Brown v, McAdam, 4 Prac. R. 54. If a plaintiff in good faith /

and on probable grounds seek to recover an amount beyond that which the jury (

award him, he has a right to the exercise of the discretionary power in his

favour by the judge. The object of the enactment is not to inflict injustice, but to

punish wilful contravention. Wherever it appears to the satisfaction of the judge

that the plaintiff did sincerely urge and upon reasonable grounds a demand for

debt or damages greater than could be recovered in the inferior court, although

a jury may have given a verdict for a sum within the jurisdiction of the inferior

court as to amount, it is usual for the judge to certify. Where there is no precisfe
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ing to the practice of the Court in which the action is brought,

in like manner and subject to the like deduction or set-oflF for

costs of issues upon which the defendant may have succeeded,

as he would have done and would have been subject to in case

bis suit had been of the proper competence of the Court in

which the action is brought.

computation to be ari'ived at on the evidence, and where the evidence would have
warranted a verdict bej-ond the mark as well as below, it would be hard indeed
that the plaintiff should be compelled at the jjeril of lo3in;[j his costs to relinquish
a large portion of what he may fairly claim, lest the jury, preferring the testi-

mony of one witness to another or forming an arbitrary estimate of their own,
may bring his verdict witliin the lower jurisdiction. The legislature never
intended to work such hardship. So to construe the act as to convert a remedial
measure into one of oppression, and that often to the detriment of tlie person in

the right and to the advantage of the wrong doer. Take a case for example. A
plaintiff sues in trespass to recover damages for a horse taken from him, and
having given .$60 for the horse and honestly valuing him at that price, brings an
action in the county court. The jury, upon contradictory evidence as to value or
from lenity to the defendant, find a verdict only for .^40. Would it not be hard
that he should lose liis costs, when if the jury had chosen to value the horse one
shilling higlier it would have shown him to have beyond all question rightly
resorted to the county court, and when the valuation of the horse at AQO inay be
more inconsistent with evidence than §40 ? The verdict of S40 may be correct

;

plaintiff, rather than have further litigation, may be satisfied with it ; but in such
a case to refuse him a cei'tilicate for costs would be, in all probability owing to

set-off of costs, to deprive him of every farthing of his verdict, and "entitle the
wrong-doer to keep his horse. Take another case: A builder brings his action

upon an agreement for work at a specified price, which would entitle him to §120.
He proves the agreement and the work done under it, and thus makes out a case
which he could not without abandoning the e.xcess have proved in a division
court. Having therefore necessarily brought his action in the county court, it

may happen that defendant calls a witness to declare his opinion that the work
is ill done, or that the materials are bad, and thus rnake out a claim for reduction
in value. The plaintiff's witnesses swear the contrary. Upon evidence which
would warrant a determination either way, the jury see fit to reduce the price

and give a verdict for §80. Ought it to follow in such a case that plaintiff must
lose his costs, because he did not foresee that defendant would produce such
witnesses as he did, and that the jury would decide the case just as they did, not-

withstanding his own testimony to the contrary? It may in truth be rather hard
that the decision should be against him upon the amount of damages, but to deny
him a certificate would be to say he had no good reason cither to advance his

claim or produce his witnesses. It seems reasonable tliat plaintitf should lose his

costs only where there is good reason to suppose that lie proceeded unnecessarily,

if not vexatiously, in the lugher court, for a demand which he might have recov-

ered in the lower jurisdiction. The enactment is directed, not against cases of

accidental verdicts, but of wilful contravention. The power to certify is granted
by the legislature for the protection of the plaintiff who, in good faith and with
reasonable grounds of success, enters a demand fur more than he recovers. It is

easy to understand why a plaintiff suing in a county court on a promissory note
for §80 should be deprived of costs, but it is difficult to see any analogy between
such a case and cases of the nature above supposed : see remarks of Kobinson,
C. J. in Stratford v. Sherwood, 5 O.S. 169. Encli case must to a verj' great extent

depend on its own peculiar circumstances. But in some cases rules have been
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,, ^ ^ 3. In case the Judsre, wlio presides at the trial of the cause
If Judge

, .11 1 1 • •

certifies cer- certifies at the time aforesaid that the plaintiff had reasonable
tain facts, ,,.. , iit • ^ /f ' i i
plaintiff to ground for believing he had the right ot "withdrawing his

costs of cause from the County Court, or Division Court, as the case

which action may be, and bringing it in the Superior Court, or a County

been
^^" Court, as the case may be, and that the defendant, without

brought.
j^g^ reason, defended the same, the plaintiff shall recover his

costs of suit according to the practice of the Court in which

the action should have been brought in like manner, and

subject to the like deduction or set-off for costs of issues

upon which the defendant may have succeeded, as he would

have done, and would have been subject to in case he had

brought his action in such Inferior Court, (rm)

laid down for the exercise of the discretionary power conferred by the section.

Thus if a debt or ascertained demand exceeding the pecuniary jurisdiction of a

county court be reduced below the amount by payment before action, the certifi-

cate, except in very special cases, wUl be refused : Donnelly v. GibsoUy 6 O.S. 704

;

Mearns v. Gilbertson, 6 O.S. 573 ; Brown v. McAdam, 4 Prac. R. 54. But if the

proof of payments involve matters difficult of investigation, or if made after

action brought, it is usual for the judge to certify: Mearns v. Gilbertson, 6 O.S.

573 ; Ktlborn v. Wallace, 3 O.S. 17-; Turner v. Berry, 5 Ex. 858. So if the trial

of the cause involve difficult questions of law: Thompson v. Craivford et al,

9 U. C. L. J. 262. So if the jurisdiction of the inferior court be doubtful:

Fisher et al v. The City of Kingston, 4 U. C. Q. B. 213. Or where there is

no judge to preside over the court: Jennings v, Dingman, T. T. 4 <fe 5 Vic.

MS. K <fe H. Dig. "Costs," i. (1) 13; Willis v. Merriton, lb. "Costs," i. (1)

14; but see Sutherland v. Tisdale, 1 Cham. R. 213. Or a judge who is a party

to the cause: Jones et al v. Witig, 3 O.S. 36. Or as to division courts, if neces-

sary to issue a commission to examine witnesses: Comstock v. Leaney, 3 U. 0.

L. J. 13. But it would seem that it is not of itself a ground for a certificate

that defendant's set-off could not be tried in the inferior court: Gooderham v.

Chilver, 5 O.S. 496. Where plaintiff, suing in covenant only, recovered £2, full

costs were refused: Gardner y. Stoddard, Dra. Rep. 101. So where plaintiff in

covenant recovered only £40, and there was nothing special in the case: Beatiie

et al V. Cook, 6 O.S. 217. A mere surmise that the consideration of a promis-

sory note will be disputed is not enough: Cronyn v. Probat, lb. 192. Nor the

fact that plaintiff is an attorney suing for his bill since privilege of suing in the

superior courts is abolished : Strachan et al v. Bullock, 2 U. C. Q. B. 382. The
court, on appeal, may inquire if the case was a proper one for the exercise of dis-

cretion, but will not review the exercise of discretion ; see Barker v. Hollier, 8 M.

& W. 513; Shuttleworth v. Cocker, 1 M. & G. 829. Until the passing oi the

Statute of Ontario there was no power in a superior court judge to certify for

county court costs where an action was, as to amount, recovered within the juris-

diction of a division court: see Cameron v. Campbell, 11 U. C. Q. B. 159 ;
Harold

V. Stewart, 2 U. C. L. J. N.S. 245. But now the certificates may be as follow:

" I certify to entitle the plaintiff to full costs ;" or, " I certify to entitle the plain-

tiff to county (or division) court costs:" Stat. Ont. 31 Vic. cap. 24, s. 3.

(nw) Until the passing of the Statute of Ontario there was no power to certify

to prevent the defendant deducting costs. The certificate in Buch case may be as
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4. In case the Judge, who presides at the trial, shall not if Judge do

certify as aforesaid, the plaintiff shall recover only County pkiutiff'to

Court costs, or Division Court costs, as the case may be, and rfor court^^'

the defendant shall be entitled to tax his costs of suit as am*dSu-
between attorney and client and so much thereof as exceeds Suo^stt-
the taxable costs of defence which would have been incurred ofi^is costs.

in the County Court or Division Court, shall, on entering

judgment be set-off and allowed by the taxing officer against

the plaintiff's County Court or Division Court costs to be

taxed, or against the costs to be taxed, and the amount of the

verdict if it be necessary, and if the amount of the costs so

set-off exceeds the amount of the plaintiff's verdict and taxed

costs, the defendant shall be entitled to execution for the

excess against the plaintiff, (o)

S29. (p) "When several suits are brought on one bond, Costs recov-

_„ . .
i 1 -n n 1 , eiableinone

recognizance, promissory note, bill of exchange, or other suit only.

instrument, or when several suits are brought against the

maker and endorser of a note, or against the drawer, acceptor

or endorser of a bill of exchange, (j) there shall be collected

follows:—" I certify to prevent the defendant deducting costs :" Stat. Ont. 31 Vic.
cap. 24, 8. 3. And since the statute it has been held by a judge in chambers that
where plaintiff had received a certificate entitling him to county court costs there
could not be a set-off of costs on such certificate, although the certificate prevent-
ing defendant deducting costs had not been obtained : Sed qu. see Moore v Price
et al, 5 Prac. R. 1.

(o) It was made a question, owing to inaccuracy of language in the old statute,
whether defendant could set-off his taxed costs against the plaintiff's taxed costs
and verdict, but it was held that he could do so: Cameron v. Campbell, 12 U. C.
Q. B. 159. This statute, which provides for a set-off of costs against the plain-
tiff's "costs to be taxed," or "against the costs to be taxed and the amount of
the verdict, if it be necessary," removes all question about the point. So before
this statute it was held that where plaintiff was not entitled to any costs there
could be no set-off of costs on the part of the defendant : Cross v. Waterhouse,
10 U. C. L. J. 215; s. c. 23 U. C. Q. B. 590. In other words it was held that
there could be no set-off of costs against a mere verdict, and this absurdity fol-
lowed, that a plaintiff with a small verdict and no costs was in a better positiou
than a plaintiff with a small verdict and some costs. The Statute of Ontario is
intended to remove this absurdity. "Whether it has done so or not remains to be
decided. It does not in terms provide for a set-off against "plaintiff's verdict"
where {ilaintiff is not entitled to tax any costs. Where a plaintiff without a trial
(i. e. by a reference) recovers in a superior court an amount, with the jurisdiction
as to amount of an inferior court, there can be no set-off or deduction of costs
under this section : see note J, ante.

(p) Taken from repealed Stat. U. C. 5 Wm. IV. cap. 1, s. 1.

(q) This statute is inapplicable to the case where one of the parties to the note
sued on it at the time of the commencement of the suit out of the jurisdiction of



438 THE COMMON LAW PROCEDURE ACT. [SS. 8o0, 331,

And dis-

bursemeat
in others.

Not to ex-

tend to in-

terlocutory
cost.

Costs in ac-

tions against
Clerks and
Bailiffs of
Division
Com"ts.

Revision of
taxation of
costs.

or recovered from the Defendant the costs taxed in one suit

only at the election of the Plaintiff, and the actual disburse-

ments only in the other suits
;

(r) but this provision shall

not extend to any interlocutory costs in the progress of a

cause, (s) 5 Wm. IV. c. 1, s. 1.

SS0, (0 In case any suit be brought in any of Her

Majesty's Courts of Record in respect of any grievances com-

mitted by any Clerk, Bailiff or Officer of a Division Court,

under colour or pretence of the process of such Court, (ii)

and the Jury upon the trial find no greater damages for the

Plaintiff than ten dollars, the Plaintiff shall not have costs

unless the Judge certifies in Court upon the back of the

Record, that the action was fit to be brought in such Court of

Record, (y) 13 & 14 Vic. c. 53, s. 108.

S31. (a) Either party may as of rjght, upon giving two

days' notice to the opposite party, have the taxation of costs

the court: The Bank of British North America v. Elliott, 6 U. C. L. J. 16. So
inapplicable v»'here plaintiff sued on the same declaration for two promissory
notes, the parties to which were different, but at the trial, owing to an accident,

was forced to enter a nolle prosequi as to one of the notes : Geddes v. Rogers, 5 U.

C. Q. B. 1.

(r) If there be two endorsers on a promissory note, and the holder of the note

bring several actions against them, he will be entitled to tax the costs in one suit

only at his election, and disbursements in the other : Shuter v. Dee, 1 U. C.

Q. B. 292. So where plaintiff commenced sepai'ate actions against the acceptor

and indorser of a bill of exchange, and the acceptor paid the amount of the claim

against him, but without the costs, and judgment was entered and execution

issued against him for their amount and the costs of the suit against the indorsees,

the court ordered the writ to be restrained to the costs of the acceptor alone

:

Gillespie et al v. Cameron, 3 U. C. Q. B. 45.

(s) The costs of interlocutory proceedings in a cause, not otherwise provided

for, are in general allowed as costs in the cause: l^uyh v. Kerr, 6 M. &, W. 20;

Mummery v. Campbell, 2 Dowl. P. 0. 798.

{t) Taken from repealed Stat. U. C. 13 «fe 14 Vic. cap. 53, s. 108.

(m) This section is designed peculiarly for the protection of clerks, bailiffs, and

other officers of a division court, as against trifling or vexatious suits: see further

Con. Stat. U. C. cap. 19, ss. 195, 196, 197, 198.

[v) The rule is that in the event of the jury finding no greater amount of dam-
ages for the plaintiff than $10, the plaintiff shall not have costs. The onus, there-

fore, to sustain the exception in favour of a certificate is in such case cast upon
the plaintiff. It is not said when the certificate is to be asked, but it is presumed
immediately after the trial, as it is provided that the judge is to certify in court,,

upon the back of the record : see note u to section 324, and note k to section. §28.

{a) Taken from C. L. P. Act, 1856, section 12.
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by any Deputy Clerk of the Crown and Pleas revised by the

principal Clerk of the Court wherein the proceedings have

been had; (i) and the Court or a Judge may by rule or

summons, call upon the Deputy Clerk who has taxed any
^^^^^;^^

Bill, to shew cause why he should not pay the costs of revis- JaWe to be

ing his taxation and of the application, if ia the opinion of mtu costs,

the Court or Judge, on the affidavits and hearing the parties,

such Deputy Clerk was guilty of gross negligence, or of wil-

fully taxing fees or charges for services or disbursements

larger or other than those sanctioned by the Kules and Prac-

tice of the Court, (c) 19 Vic. c. 43, s. 12.

THE JUDGES MAY FBAME A TABLEIOP COSTS FOR COUNTY COURTS.

333. (d) The Judges of the said Superior Courts, or JJ^^ges^of.^^

anv three of them (of whom one of the Chief Justices shall courts may
J ^

, „ miiirnxr frame Table

be one! may, from time to time, frame a Table ot Costs tor of Costs
-" •" , • 1 i • J 1 for County

the several County Courts, and ascertain, determine, declare courts,

and adjudge all and singular the fees allowed to be taken by

(b) The late Mr. Justice Burns was of opinion that a revision under this section

could only be obtained on judge's order: see Cochrane v. Scott et al, 3 Frac. R.

32 But the practice is to have the costs revised as a matter of course upon giv-

ino- two days' notice to the opposite party. This is done, in the language of the
j

section, " as of right." There can be no revision under this section of a bdl taxed I

by a deputy clerk of the crown unless taxed in a cause in court: Bouchier et al v.

Palton et al, 3 U. C. L. J. 108. And certainly not if the parties have settled it:

Jb. Taxino- officers should not allow any items for which there are not proper

vouchers, and these vouchers (except briefs, <fcc.) should be filed :
Wilson v. 3Ioulds,

4 Prac. R. 101. On revision the master is not to allow any items which are not

verified by vouchers which have been filed on the original taxation
:
lb.

(c) This provision for the summary punishment of deputy clerks, if not in the

nature of a penal enactment, will probably be construed strictly by the courts,

and unless "gross negligence" is brought home to the "guilty" party, the com-

plainant will be left to his remedies at common law. Indeed, as the deputy clerk

in taxino- costs occupies a ^wasi judicial authority—little short of what would sus-

tain a c1-iminal proceeding, would, it is apprehended, move the summary and

rio-orous interference of the courts. Nevertheless, the provision is a wise one.

The power given for the punishment of gross or wilful misconduct could not be

more safely reposed than in the " court or a judge." The appearance of such an

enactment in the statute book is, to some extent, evidence that the evil of hasty

and ill-judged taxations by deputy clerks has not been unknown to the courts. In

any view of the matter, it is e±tremely important that such deputies should act

on uniform principles in the taxation of costs, and have ample materials to guide

them, subject, as they will be, to stringent regulations in the discharge of multi-

farious duties.

(d) Taken from the County Courts Amendment Act of 1857, section 8, before

the passing of which the power of the judges of the superior courts to make rules

for county courts was doubted : Chard v. Lout, 2 U. C. L. J. 227.
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Counsel, Attorneys, SheriflFs, Coroners and Officers of the said

Courts respectively, in respect of any business done or trans-

acted in the said County Courts, in all matters, causes, and

proceedings depending in the said Courts, or before the

Judges thereof, in all actions and proceedings within the

jurisdiction of Such County Courts or of the Judges there-

of; (e) and the costs and fees authorized by such table or by

any amended table from time to time made, and no other or

greater, shall be taken or received by Counsel, Attorneys,

Sheriffs, Coroners, or Officers of any of the said Courts, for

any business by them respectively done in the said County

Courts or before the Judges thereof; and the said Judges so

framing or altering such Table of Costs may, if they think fit,

associate with them, in framing or altering such table, any

one of the County Court Judges appointed under the sixty-

third section of the Division Courts Act, for making rules for

the Division Courts. 20 Vic. c. 58, s. 8.

THE JUDGES MAT MAKE RULES. (/)

1

(e) The powers conferred are:

—

1. To frame a table of costs for the several county courts
;

2. A7id ascertain, determine, declare and adjudge all and singular the fees

allowed to be taken by counsel, attorneys, sheriifs, coroners and officers of the

said courts respectively, <fec.

And this may be done from " time to time." So they may extend and apply to

the several county courts all or any of the rules and orders at any time made
under this act, with and under such modifications as they may deem necessary, (fee.

:

section 339. On 25th August, 185*7, there was framed a tariff of fees and rules

for the county courts, in accordance with this section. The practice of all the

common law courts of record in Ontario, both of superior and inferior jurisdiction,

is now as nearly the same as the differences of jurisdiction will permit.

(/) The power of superior courts of common law to make regulations for the

practice in their courts, so long as not inconsistent with some express statutory

provision, seems never to have been doubted. A distinction, however, appears

to exist between practice properly so called and pleading. The distinction is evi-

denced by the language used in the English Common Law Procedure Acts. The
act of ] 852 is intituled "An Act to amend the Process, Practice and Mode of Plead-

ing in the Superior Courts of Common Law," <fec. The act of 1854 in intituled

" An Act for the further amendment of the Process, Practice and Mode of Plead-

ing, etc." In the preamble to the act of 1852 it is recited that " the Process, Prac-

tice and Mode of Pleading in the Superior Courts of Common Law at Westminster

may be rendered more simple and easy," tfec. Whatever the reasons for the dis-

tinction may be, it is evident that throughout the Eng. C. L. P. Acts a line is

drawn between process, practice and mode of pleading. Our C. L. P. Act, how-

ever, is simply intituled " An Act to regulate the procedure of the Superior Courts

of Common Law and of the Count}' Courts."
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333. (q) The Judges of the Superior Courts of Common Power to

Law, or any four or more of them, of whom the Chief Jus-

tices shall be two, (A) may from time to time make

—

1. Such orders and rules as they deem fit respecting the Respecting

manner of justifying and perfecting bail when taken- by Com- «atioii of

missioners of either of the said Courts, and respecting the by coimnis-

notices to be given previous to justification, the attendance of
^^°'^^^*-

bail before a Commissioner or a Judge, and the affidavits or

examinations to be required, and any other matter or thing

which to them seems expedient; (J)
and also, 2 Geo. IV. c.

1, s. 41.

2. All such general rules and orders for the government Respecting

1 1 r- t Hf • 1 r\n' r t • ^^'2 (iutiCS of
and conduct oi the JMmisters and Omcers ot their respec- the officers.

tive Courts in and relating to the distribution and perform-

ance of the duties and business to be done and performed by

them; (j") and also, 12 Vic. c. 63, s. 32.

3. All such general rules and orders for the efl"ectual exe- AUneccs-

cution of this Act, so far as respects such Courts, and of the nues.^^"

intention and object thereof; (k') and

4. For fixing the fees and costs to be allowed for and in Respecting°
fees.

respect of the matters herein contained and the performance

thereof; (I) and

5. For apporti

6. For the purpose of enforcing uniformity of practice in

{g) Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 223.

(h) The Eng. C. L. P. Act reads :
" It shall be lawful for the judges, ttc. or any

eight or more of them, of whom the chief justices of each of the courts shall be
three," (fee.

(t) See R. G. pr. 66-91, inclusive.

(y) See R. G. pr. 144-153, inclusive.

{k) The power here conferred is to "make general rules and orders for the effi-

cient execution of this act." <fcc. Immediately following there is power given to

make rules and orders for subjects of practice speciiically mentioned, as " for fix-

ing the fees and costs to be allowed," <fec. These rules, whetlier general or par-

ticular, are clearly to be made " for the eifcctual execution of this act and of the

intention an(>object thereof."

{I) See Schedule B to N. Rs.

(m) See R, G. pr. 51.

5. For apportioning the costs of issues ; (ni) and Appoi-tion-
^ ^ " 7 \ /» jjjg costs.
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Uniformity the allowance of costs in tlie said Courts, (n) as in their
in the allow- . , . i i p , i ,

anceof judgment may be necessary or proper, and tor that purpose
^'^'' ^'

may meet from time to time as occasion may require, (o)

19 Vic. c. 43, s. 313; 12 Vic. c. 63, s. 32.

S34:. iq) And the said Judges, (r) or any four or more
tiiet altera- of them, of whom the Chief Justices shall be two, (s) may,

mode of also by any rule or order from time to time {(') by them made

&c. ' in Term or in Vacation, make such further alterations in the

time and mode of pleading in the said Courts («) and in the

mode of entering and transcribing pleadings, judgments and

other proceedings in actions at law, and in the time and man-

ner of objecting to errors in pleadings and other proceedings,

and in the mode of verifying pleas and obtaining final judg-

ment without trial in certain cases, as to them may seem

expedient, (y) 19 Vic. c. 43, s. 313.

33«S. (a) All such Rules, Orders and Regulations shall,

(n) The Eng. C. L. P. Act here continues, " and of ensuring, as far as may be
practicable, an equal division of the business of taxation among the masters of

the said courts."

(o) The powers conferred are very extensive ; but it is a question whether they
authorize the judges to make rules overruling the C. L. P. Act or in any way
altering its provisions, though in the opinion of the judges necessary for the

eflfectual execution of the act : see Rowbemj v. Morgan, 9 Ex. 730.

((?) Taken from Eng. Stat. 15 <fe 16 Vic. cap. 76, s. 223.

(r) The Eng. C. L. P. Act reads :
" And it shall be further lawful," <fec. The

inference is that the section proceeds to confer powers such as are not conferred

by the previous part of the section. The remainder of the section here annotated

is taken from Eng. Stat. 13 & 14 Vic. cap. 16, which, never having been in force

in this Province, is specifically enacted. In the Eng. C. L. P. Act it is simply

provided that " it shall be lawful for the judges .... from time to time to exercise

all the powers and authority given them by Stat. 13 &, 14 Vic. cap. 16, with

respect to any matter in the C. L. P. Act contained relative to practice or plead-

ing:" Eng. C. L. P. Act, 1852, section 223.

(«) See note h to section 333.

{t) Within five years, tfec. was the limitation in the C. L. P. Act, 1856, sec. 313.

(m) " To make alterations in the time and mode of pleading," <fec. The power
to make alterations in the time of pleading, which is a power neither conferred by
Eng. Stat. 3 *fe 4 Wra. IV. cap. 42, s. 1, nor 13 <fe 14 Vic. cap. 16, would seem to

contemplate alterations at variance with the C. L. P. Act, which makes provision

ior the time of pleading; s. 82, et seq.

{v) "With the exception pointed out in the previous note, this pfflft of the sec-

tion is an enactment of Eng. Stat. 13 Vic. cap. 16.

(a) Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 223.
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immediately upon making the same, be transmitted to the Such rules.

Governor and be by him laid before both Houses of the Par- laiii before

liament of this Province, if Parliament be then sitting, or if of Parlia-

ment.
Parliament be not sitting, then within twenty days after the

nest meeting thereof; (6) and no such Rule, Order or Regu-

lation, shall have effect until three months after the same has

been so laid before both Houses of Parliament, (c) 19 Vic.

c. 43, s. 313.

SI33- (d) Every Rule, Order and Regulation so made Andthento

shall, from and after such time as aforesaid, (e) be binding „'„ airthe"

and obligatory on the said Courts and on all Courts of Error ^"^'*' ^°-

and Appeal in this Province, into which the judgments of

the said Courts or either of them may be removed, (/) and

shall be of like force and effect as if the provisions contained

(b) And all such rules, <fec. A question might be raised whether the rules

intended are those for which provision is made in section 333 as in section 334.

Though the words of the section might bear such a construction, it would be a

construction quite at variance with the Eng. C. L. P. Act. Both the Eng. C. L.

V. Act and our C. L. P. Act provide for at least two sets of rules—the one for

practice, the other for pleading. It is intended that the former shall take effect

from the time of their promulgation, but the latter only after having been laid

before parliament for a specified period of time. Such was the view taken by the

judges of this Province, who, in issuing the rules of Trinity Term 1856, made the

first division of the rules relating to practice take effect immediately, but declared

that the second division relating to pleading should not take effect until Easter

Term 1857.

(c) The object of submitting the rules to the legislature is that they may be

either confirmed or rejected as the legislature in its wisdom may see fit. This

presumes an inspection if not a critical examination of the rules submitted. But

the presumption is not supported by facts, and the form of submission is known
to be idle and useless. The rules in general provide for matters of practice in

detail, and are made by men fully competent, from knowledge and position, to frame

them properly. This is more than can be said of any mixed body of men such as a

parliament, of whom few members are lawyers. The majority have neither the

disposition nor capacity to revise rules of court made by the judges of the courts.

Under these circumstances the wisdom of enacting that " no such rule, &c. shall

have eftect for three months until after the same shall have been laid before both

houses of parliament," difficult of discernment. In Ontario now tliere is only one

house of parliament, known as the Legislative Assembly: B. K Am. Act, 1867,

ss. 69, 70.

(d) Taken from Eng. Stat. 13 Vic. cap. 16.

(e) i. e. After the expiration of three months, etc., as mentioned in the last

section.

( f) There is only one court of Error and Appeal in this province : Con. Stat,

U. C. cap. 13.
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therein had been expressly enacted by the Parliament of this

Province. (^7) 19 Vic. c. 43, s. 313.

TheGover- S37. (A) The Govemor may, by proclamation, or either

house of*'^^'^
of the Houses of Parliament may, by resolution, at any time

Parliament y^ithiu three mouths next after such Rules, Orders and Reau-
may, with- ' o
in tiiree latious havc becu laid before Parliament, suspend the whole
months, sus-

_

' '^

pendaiior or any part thereof, (i) and in such case the whole or the
any such '' *

1

rules. part SO suspended, shall not be binding or obligatory on the

said Courts or on any Court of Error and Appeal : ( /) and
Power of the . . . . ...
Courts to nothing herein contained shall restrain the authority or limit

siouai rules the jurisdiction of the said Courts or of the Judges thereof,

trained. to make rulcs or orders, or otherwise to regulate and dispose

of the business therein. (A-) 19 Vic. c. 43, s. 313.

. 4. . 338. (I) The Judsres of the said Courts, or any four or
As to issue,

^'"^ \ / o J J

&c., of new more of them, of whom the Chief Justices shall be two, (m')
or altered

. .

> ^ .^

Writs. may, from time to time, frame and make such new or altered

Writs and forms of proceeding as the Judges as aforesaid

deem necessary or expedient for giving effect to the provi-

sions hereinbefore contained, and may think lit to order
; (?/)

and such Writs, Forms and proceedings shall be used and

enforced in such and the same manner as other Writs, forms

(g) The effect of laying rules before parliament is of moment. Should the

rules clash with existing statutes, the statutes would become virtually repealed.

When two acts of the legislature are inconsistent, the later of the two being the

last expressed intention of the legislature is considered as an abrogation of the

former. It is enacted that the rules intended by this section shall " be of like

force and effect as if the provision contained therein had been expressly enacted

by the parliament of this province."

(7t) Taken from Eng. Stat. 13 Vic. cap. 16.

(?) In Ontario now there is only one house of parliament, viz., the Legislative

Assembly of Ontario : see the British North American Act 1867, ss. 69, 70.

(j) It is enacted that the rules, <fec., " suspended" shall " not be binding or

obligatory" on the courts. The word " suspended" seems to be used in the sense

of the word "annulled." To annul a thing is to put an end to it for all time to

come ; but to suspend it is only to put an end to it for u certain time. In this

sense we speak of " suspending the Habeas Corpus Act."

(k) The rules authorized by this section appear to be general rules of practice,

rules of pleading, and rules for the disposal of business pending in the courts,

(0 Taken from Eng. Stat. 15 & 16 Vic. cap. 76, s. 224.

(m) See note 7i to section 333,

(n) See Schedule of Forms to R. G. pr. of T. T. 1856.

«l
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and proceedings of the said Courts are acted upon and

enforced, or as near thereto as the circumstances of the case

will admit
;
(o) and any existing writ or proceeding, the form As to exist-

of which is in any manner altered in pursuance of this Act, which the

shall, nevertheless, be of the same force and virtue as if no tered bytiiis

alteration had been made therein, except so far as the effect
^^^'

thereof may be varied by this Act. (p) 19 Vic. c. 43, s. 314

;

19 Vic. c. 90, s. 8.

339. (g) The Judges of the said Superior Courts, or Judges may

any three of them, of whom one of the Chief Justices shall superior

be one, may extend and apply to the several County Courts^ to county

all or any of the rules and orders at any time made under mocMca-

this Act, with and under such modifications as they may

deem necessary, (r) and such Judges may also make such

rules and orders for and specially applicable to the said

County Courts as may appear to them expedient for carrying

into beneficial effect the laws applicable to the said County

Courts, and to actions and proceedings therein, (s) 20 Vic.

c. 58, s. 9; 19 Vic. c. 90, s. 3.

340. (0 All Rules and Orders of the said Superior Superior

Courts, made after this Act takes effect, shall (unless the hereafter.

contrary be expressed therein) extend to the several County

Courts, (w) 20 Vic. c. 58, s. 9.

(o) One change brought about by the forms attached to the New Rules is that of

making writs of execution returnable " immediately after the execution thereof:"

Bee Forms Nos. 2d et seq. to R. G. pr.

(p) "With the exception of writs of execution being made returnable " imme-
diately after the execution thereof," as mentioned in the preceding note, the

writs remain substantially the same as before the C. L. P. Act 1856.

(q) Taken from County Court Amendment Act^l857, s. 9, as consolidated with
the County Court Amendment Act 1856, s. 3.

(r) This the judges did on 25th August, 1857. See note e to s. 382.

(s) Under this section the powers are two fold

—

1. To extend and apply to the several county courts all or any of the rules and

orders at any time made under this act, with and under such modifications as

they may deem necessary.

2. To make such rules and orders for and specially applicable to the said

county courts as may appear to them expedient for carrying into beneficial effect

the laws applicable to the said county courts, <fec.

(t) Taken from the County Court Amendment Act, 1857, section 9.

(m) i. e. so far as applicable and with such modifications as necessary.
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inunpro SJ:1. (f) In all cases not expressly provided for by law,

theVattice the practice and proceedings in the several County Courts

rior^comts shall be regulated by and shall conform to the practice for

to'\^he^^'^^ the time being of the said Superior Courts of Common

Courts^ 1'^'^, («') and the practice of the said Superior Courts shall

in matters not so provided for, apply and extend to the

County Courts and to all actions and proceedings therein.

19 Vic. c. 90, s. 19.

^'stday.^of 343. («) Unless otherwise expressed, (h) the first and

tSmtted last days of all periods of time limited by this Act, or by any

(f) Taken from the County Court Amendment Act, 1856, section 19.

(w) This is a most important section. Its operation is very extensive. Its

effect will be to secure, as mucii as i)03sible, uniformity of practice in all the

courts of record of common law jurisdiction. The anonialj- of a practice in the

county courts defective in that in which the practice of the superior courts is

complete cannot now well occur. Provision has been made in express language

for extending to county courts so much of the practice of the superior courts as

appeared to the legislature to be suited to the inferior courts. But so infinite are

the possible combinations of events and circumstances that they elude the power
of enumeration, and are beyond the reach of human foresight. The least reflec-

tion, serves to evince that it would be impossible by positive and direct legislative

authority specially to provide for every jjartieular case which 7nay happen. How-
ever much, therefore, is the subject of express provision, there may, as regards

the practice of county courts, be more for which no positive provision is made.

To meet such it is enacted that " in all cases not expressly provided for by law,

the practice and proceedings in the several county courts shall be regulated by
and shall conform to the practice, for the time being, of the superior courts of

common law at Toronto, &c." The superior courts of this Province are not so

restricted with regard to practice as the county courts. The superior courts i)os-

sess all such powers and authorities as by the law of England are incident to a

superior court of civil and criminal jurisdiction: Con. Stat. U. C. cap. 10, s. 3.

(a) Taken from our old King's Bench Act, 2 Geo. IV. cap. 1, s. 22. The rule

No. 1V4 Pr. in England is diff'erent, viz., exclusive of first day and inclusive of

last day: see Mumford v. HUchcocks, 14 C. B. KS. 361 ; Weeks y. Wray, L. It.

S Q. B. 212; see also Lewis v. Calor, 1 F. ife F. 306. But the English cases are

conflicting : see Hughes et al v. Griffiths, 13 C. B. N.S. 324 ; Evans v. Jones, 2 B. &
S. 45 ; Flowery. Bright, 2 J. <fe 11. 590. In some English cases a dies non, though
the last of the days is counted: see Peacock v. The Queen, 4 C. B. N.S. 264 ; Wood-
house V. Woods et al, 29 L. J. M. C. 149 ; Pennell v. The Churchwardens of Uxbridge,

81 L. J. M. C. 92. And in others the Monday following allowed: Rowberry v.

Morgan, 9 Ex. 730; Mayer v. Harding, L. R. 2 Q. B. 410.

{h) When expressed to be clear days both first and last days must be excluded

:

L'ffin V. Pitcher, 1 Dowl. N.S. 767. Where a statute says a thing shall be done
" so many daj's" or " so many days at least" before a given event, the day of the

thing done and that of the event must both be excluded : Rcgina v. The Justices of
Shropshire, 8 A. & E. 173 ; Mitchell v. Foster, 9 Dowl. P. C. 527 ; In re Sams v.

The Corporation of Toronto, 9 U. C. Q. B. 181. So where " so many days" shall

intervene between two events : Young y. Higgon, 6 M. &, W. 49 ; Chambers v. Smith,

12 M. & W. 2. Where a party may do a thing " until a given day," such day is
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rules or orders of Court for the reflation of practice, shall ^y tus Act
" * ' or any rules

be inclusive, (c) 2 Geo. IV. c. 1, s. 22. or orders to
^ ^ be inclusive.

343. (fZ) All Rules in the County Courts in Term time ah rules in

shall be two-day Rules, (where the same Rules in the Superior court'^to be

Courts would be four-day Rules,) and shall be answerable or ruiesl'^^

returnable on the third day inclusive, after service, and may be

made absolute at the rising of the Court on that day, (e) and

in all proceedings in Term not otherwise provided for, one-

half of the period allowed in the Superior Courts when ex-

ceeding one day shall be allowed in the County Courts. (/)
9 Vic. c. 7, s. 3; 20 Vic. c. 58, s. 17; 8 Vic. c. 13, s. 43.

INTERPRETATION CLAUSE, (g)

irenerally included : Kerr v. Jeston, 1 Dowl. N. S. 538. Where he is not to do a
thing " until after the expiration of so many days from" some day, both days
are excluded: Blunt y. Heslop, 8 A. <fe E. 577. The court will take judicial

notice of the fraction of a day, if necessary for the ends of justice : Thomas
et al V. DesMiges et al 2 B. & AI. 585 ; Pewtress et al v. Annan, 9 Dowl. P. C. 828.

A "month" generally si^eaking means a lunar and not a calendar month, unless
so stated: Soper v. Curtis, 2 Dowl. P. C. 237; Tallet\. Linfiekl, 3 Burr. 1415;
But the word "month," as used in the Consolidated Statutes of Upper Canada,
cap. 2, s. 13, or Canada, cap. 5, s. 6, sub-s. 11, means a calendar month. "Three
months after" an event was held to exclude the day of the event: In re Higham
V. Jessop, 9 Dowl. P. C. 203. "Until" a particular day construed as including
that day: Kerr v. Jeston, 1 Dowl. N.S. 538. But the words "from the time"
may be held either as inclusive or exclusive of the first day, according to the
context: Boultoji v. Ruttan, 2 0. S. 362. The word " year" as used in the Con-
solidated Statutes of Upper Canada means a calendar year: cap. 2, s. 13. " Before
its expiration, may be renewed for one year," held to include the day of its date

:

Bank of 2Iontreal v. Taylor, 15 U. C. C. P. 107.

(c) All periods of time— 1. Limited by this act ; 2. Or by any rules or orders
of court for the regulation of practice, shall be inclusive. As to time under a

judge's order: see Mori-is v. Barrett, 7 C. B. N.S. 139; Connellys. Bremner, L. R.
1 0. P. 557 ; see further R. G. pr. 166.

(d) Taken from Stat. U. C. 8 Vic. cap. 13, s. 43, as consolidated with 9 Vic. cap.

7, s. 3, and 20 Vic. cap. 58, s. 17.

(e) i. e. Two clear days.

(/) Terms in the County Courts are only of one week's duration: Stat. Ont.

32 Vic. cap. 6, s, 2 ; while in the superior courts, with the exception of Hilary
Term, which is of two weeks, each term is of three weeks' duration : 29 <fe 30 Vic.

cap. 40, s. 2.

{g) It is usual for the legislature of late years, in order to avoid unnecessary
repetition and secure uniformity of interpretation, to append to every statute of

great length an interpretation clause, or key to words of general import, whose
signification is intended to be more general than perhaps the words themselves,

standing alone, would indicate. This the legislature has attempted in the act here
annotated, but the interpretation clause is neither as clear nor as extensive as the

necessities of the act require.
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The words^ 344. (Ji) Whenever any power is given by this Act to

to include the Superior Courts or to a Judge thereof, the words "a
both of the Judge " shall be held to authorize any Judge of either of the

Courts? said Superior Courts of Common Law to exercise such power,

although the particular proceedings may not be in a cause

pending in the Court whereof he is a Judge. («") 19 Vic. c.

43, s. 315.

Meaning 345. The term "Clerk" in this Act shall mean the

"^^krk-'^nd
^^^^^ °^ ^^^ Crowu of each of the Superior Courts, or the

"Deputy Clerk of the County Court according as the proceeding with

reference to which the term " Clerk" is used, applies to the

Superior Courts or County Courts, and the term "Deputy

Clerk " shall mean Deputy Clerk of the Crown. (I)

Short Title 340. (wi) This Act shall be called and known as and in

of Act.
jjIj proceedings may be cited as "The Common Law Proce-

dure Act." 19 Vic. c. 43, s. 317.

347- The following Forms are those referred to in the

foregoing sections of this Act :

—

(h) Taken from C. L. P. Act, 1856, section 315.

(t) "To the superior courts or to a judge thereof." These are the words upon
•which the interpretation is placed. Where tliey and no others are used there can

now be no doubt as to their meaning. But in some places words apparently of

similar import, but not precisely the same, will be found, and as to these consid-

erable difficulty must arise. Thus, " any judge of the court in which the action ia

pending," <fcc. (section 37) : see note y to section 37 ; see further Palmer v. The
Justice Assurance Co, 28 L. T. Rep. 120.

(I) Little difficulty will be found in the application of this enactment. It ia

rendered necessary owing to the attempt successfully made in this act to blend

the process, practice, pleading and procedure of the superior courts of law and
the county courts,

(m) This section, giving a short title to the act, corresponds with s, 235 of Eng,

Stat, 15 & 16 Vic, cap, 76,
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No. l.—(T7fZe Section 2.)

"VTrit of Summons when the Defendant resides within the Jukisdiction.

Upper Canada, ) Victoria, by the Grace of God, &c.
County of f To C. D., of , in the County of

(Seal.)

We command you that within ten days after the service of this Writ on you,
inckisive of the day of such service, you do cause an appearance to be entered for

you in our Court {or County Court) of , in an action at the suit of A. B.

;

and take notice that in default of your so doing the said A. B. may proceed
therein to Judgment and Execution.

Witness, &c.

In the margin.

Issued from the OfSce of the Clerk (or Deputy Clerk) of the Crown and Pleas,

{or Clerk of the County Court in the County of ).

' (^Signed) J. H., Clerk (o?- Deputy Clerk,)

{or Clerk of the County Court.)

Memorandum to he subscribed on the Writ.

JSf. B.—This Writ is to be served within six months from the date thereof, or if

renewed, from the date of such renewal, including the day of such date, and not
afterwards.

Indorsements to he made on the Writ before the service thereof.

This Writ was issued by E. F., of , Attorney for the said Plaintiff, or
this Writ was issued in person by A. B., who resides at {mention the City, Town,
Incorporated or other Village, or Township within which such Plaintiff resides).

Also the Indorsement required by the fourteenth Section of this Act.

Indorsement to be made on the Writ after service thereof.

This Writ was served by X. Y. on C. D. (the Defendant or one of the Defend-
ants), on , the day of , one thousand eight hundred and

Writ of Capias.

No. 2.—

(

Vide Section 3.)

Upper Canada, } Victoria, &c.,

County of
)

To the Sheriff of, &c.

(Seal.)

We command you that you take C. D., if he shall be found in your County {or

United Counties), and him safely keep until he shall have given you bail in an
action on promise {or of debt, or covenant, or trespass on the case, or as the cause

of action may be, ^-c), at the suit of A. B., against the said C. D., (and E. F., &c.,

if there he one or more Defendants not to be arrested) or until the said C. D, shall

29
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by other lawful means be discharged from your custody: And we do further

command you, that on execution hereof on the said C. D., you do deliver a copy
hereof to the said C. D. : (And we further command you that you serve a copy
hereof on the said E. F., &c., if there be one or more Defendants not to be arrested)

:

And we hereby require tlie said C. D. to take notice that within ten days after

execution hereof on him, inclusive of the day of such execution, he cause special

bail to be put in for him in our (Court or County Court) of , according to

the warning hereunder written (or indorsed hereon), and that in default of his so

doing, such proceedings may be had and tal<en as are mentioned in the said warn-

ing: (And we hereby command the said E. F., &c., that within ten days after the

service hereof on him, ttc, inclusive of tlie day of service, he do cause an appear-

ance to be entered according to the warning No. 3 :) And we do further command
you, the said Sheriff, that immediate!}- after the execution hereof, you do return

this Writ to the said Court, together witli the manner in which you shall have
executed the same, and the day of the execution thereof; or if the same shall

remain unexecuted, then that j-ou do return tiie same at the expiration of two
months from the date hereof, or sooner if you shall be required thereto by order

of the Court or of a Judge.

Witness, <fcc.

In the margin,

Issued from tl>e Office of the Clerk [or Deputy Clerk) of the Crowu and Pleas,

{or of the Clerk of the County Court in the County of ).

iSlffned,) J. H., Clerk {or Deputy Clerk,)

{or Clerk of the County' Court.)

Mitnorandimi to be subscribed on the Writ.

N.B.—This Writ is to be executed witliin two months from the date hereof,

including the day of such date, and not afterwards.

Warning to the Defendant,

1. If a Defendant, being in custody, shall be detained on this Writ, or if a

Defendant, being arrested thereon, shall go to prison for want of bail, tlie Plaintiff

may declare against any such Defendant before the end of the Term next after

such arrest, and proceed thereon to judgment and execution
;

2. If a Defendant having given bail to the Sheriff on the arrest, shall omit to

put in special bail conditioned for his surrender to the Sheriff of the County from
•which tiie Writ of Capias issued, and tile the bail piece in the Office of the Clerk

or Deputy Clerk of the Crown and Pleas {or of the Clerk of the County Court)

for the same County, the Plaintiff may proceed against the Sheriff or on the bail

bond

;

8. If a Defendant having been served with this Writ and not arrested thereon,

shall not enter an appearance within ten days after such service, in the Office of

the Clerk or Deputy Clerk of the Crown {or of the Clerk of the County Court)

from which the Writ issued, the Plaintiff may proceed to judgment and execution.

Indorsement to be made on the Writ before the service thereof.

This Writ was issued by E. F., of , Attorney, <fec., as in Form No. 1.

Bail for $ by order of
,
{naming the Judge who makes the order.)

Also the Indorsement required by the fourteenth Section of this Act.

Indorsement to be made on the Writ after execution thereof.

This Writ was executed by X. Y., by arresting C. D., {or as the ease mag be as

to service on any Defendant,) on , the day of , one thou-

sand eiirht hundred and
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No. 3.

—

{Vide Sections 43 and 49.)

Whit wheue ths Defendant, being a British Subject, resides out of
Upper Canada.

Upper Canada, ) Victoria, <fec..

County of \ To C. D., of

(Seal.)

\V"e command you that within days, {here im^ert a sufficient nuviber of
days according to the directions in the Act.) after the service of this Writ on you,
inclusive of tlie day of such service, you do cause an appearance to be entered for

you in our Court {or County Court) of , in an action at the suit of A. B.

;

nnd take notice that in default of your so doing, the said A. B. may, by leave of
the Court or a Judge, proceed therein to Judgment and Execution.

Witness, &c.

In the margin.

Issued from the Office of, &,c. {a? in foregoing cases.)

Memorandum to be subscribed on the Writ.

N. B.—This Writ is to be served within six months from the date thereof, or if

renewed, then from the date of such renewal, including day of such date, and not
afterwards.

Indorsements to be made on the Writ before the service thereof.

This Writ is for service out of Upper Canada, and was issued by E. F., of
,

Attorney for the Plaintitf, or this Writ was issued in person by A. B., who resides

at
,
{mentioning ^^laint iff' s residence, as directed in Form No. \.)

{Also the Indorsement required by the fourtcufh Section of the Act, allowing the

Difendant two days less than the lime limited for appearance, to pay the debt and
costs.)

No. 4.—

(

Vide Sections 45 and 49.)

Writ "where the Defendant, not being a Britisii Subtect, resides out
OF Upper Canada.

Upper Canada, ) Victoria, &c.
County of

)
To C. D., late of , in the County of

(Seal.)

We command you that within days {insert a sufficient number according to

the directions of the Act), after notice of this Writ is served on j'ou, inclusive of
the day of such service, you do cause an appearance to be entered for you in our
Court {or County Court) of , in an action at the suit of A. B. ; And take
notice that in default of your so doing, the said A. B. may, by leave of the Court
or a Judge, proceed thereon to Judgment and execution.

Memorandum to be subscribed on the Writ.

The same as on form No. 3.

Indorsement, also as on form No. 3.

Atid in the margin.

Issued from the Office of, <fec. {as in foregoing cases.)

Notice of the foregoing Writ.

To C. D., late of (the City of Hamilton, iu Upper Canada,) or (now residing at
Buffalo, in the State of New York.)

Take notice that A. B. of , in the County of , Upper Canada, has
commenced an action at law against you, C. !)., in Her Majesty's Court {or
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County Court) of . by a Writ of that Court, dated the day of

A.D. one thousand eight hundred and , and you are required within

days, after the receipt of this notice, inclusive of the day of such receipt, to

defend the said action, by causing an appearance to be entered for you in the

OfEce of the Clerk {or Deputy Clerk) of the Crown, {or of the Clerk of the County

Court) for the County of , to the said action, and in default of your so

doino-, the said A. B. may, by leave of the Court or a Judge, proceed thereon to

judgment and execution.

{Signed)

'

A. B., the Plaintiff in person,

or

E. F., riaintiff's Attorney.

No. 5.

—

{Vide Section 15.)

Special Indorsement.

{After the Indorsement required by the fourteenth Section of the Act, this sjwcial

Indorsemeyit Jiiau be inserted.')

The following are the particulars of the Plaintiff's claim :

1851. January 10.—Five barrels of Flour, at $4 % 20 00

July 2.—Money lent to the Defendant 120 00

October 1.—A Horse sold to Defendant 100 00

^240 00
Paid SO 00

Balance due $210 00
Or,

To Bread {or Butcher's Meat) supplied between the 1st January,

1851, and the 1st January, 1852 $160 00
Paid 60 00

Balance due $1 10 00

{If any account has been delivered, it may be referred to with its date, or the

Plaintiff may give such a description of his claim as on a particrdar of demand, so as

to prevent the necessity of an application forfurther particulars.)

Or,

$400 {or, £100, as the case may be, and so throughout these forms,) principal and

interest, due on a bond, dated the day of , conditioned for the pay-

ment of $800 {or £2uu) and interest.

Or,

$400 {or £100), principal and interest, due on a covenant contained in a deed,

dated the day of , to pay $2000 {or £500) and interest.

Or,

$400 {or £100), on a Bill of Exchange for that amount, dated the 2nd February,

1851, accepted {or drawn or indorsed) by the Defendant, with interest and Nota-

rial charges.

Or,

$400 {or £100), on a Promissory Note for that amount, dated the 2nd February,

1861, made {or indorsed) by the Defendant, with interest and Notarial charges.

Or,

$400 (or £100), on a Guarantee, dated the 2nd February, 1851, whereby the

Defendant guaranteed the due payment by E, F., of goods supplied {or to be sup-

plied) to liim.
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.. ^l'"'^?- '"'•!f f'^""^
rnierest is laiofully recoverable, and is not above expressed add

the Flaintiif claims interest on $ , from the day of until
Judgment.") '' '

^ -^''^•—Take notice, that if a Defendant served with this Writ within Upper
Canada, do not appear according to the exigency thereof, the Plaintiff will be at
liberty to sign final judgment for any sum not exceeding the sum above claimed
(with interest) and the sum of

. for costs, and issue execution at the expira-
ciou ot eight days from the last day for appearance.

(Xo. Q—ViJe Section 42.)

Writ of Capias in an Action already comme.nced.

Upper Canada, ) Victoria, <tc.

County of
J

To the Sheriff of, &c,
(Seal.)

We command you, that you take C. D., if he shall be found in your Countv {orUnited Counties), and him safely keep, until he shall have given vou bail in the
action on promises {or of debt, <fec.), which A. B. has conTmenced against himand which action is now pending, or until the said C. D. shall, by other lawfulmeans, be discharged from your custody. And we do further command you thaton execution hereof, you do deliver a copy to the said C. D., and that immediately
after execution hereof, you do return this Writ to our Court (or County Court) of

1 fi
^' ^''f

^5'^^' '^'ith the manner in which you shall have executed the sameand the day of the execution hereof; and if the same shall remain unexecuted
then that you do so return the same at the expiration of two months from the
date hereof, or sooner if you shall be required thereto by order of the said Courtor a Judge. And we do hereby require the said C. D., that within ten days after
execution hei-eof on him, inclusive of the day of such execution, he cause'special
bail to be put in for him in our said Court, according to the warning hereunder
written {or indorsed hereon), and that in default of his so doing, proceedino-s maybe had and taken as are mentioned in the warning in that behalf

°

A\ itness, etc.

In the margin.

/oJ'Jh ^pTi"'^.^?'o""^
^^'' ?^'^ ^'"" ^'l"^*y Clerk) of the Crown and Pleas{or of the Clerk of the County Court in the County of .)

{Si(j7ied) J. H., Clerk {or Deputy Clerk),
{or Clerk of the County Court.)

Memorandum io be subscribed on the Writ.

f-f.-—
"^hi^ ;vrit is to be executed within two months from the date hereofincluding the day of such date, and not afterwards.

Warning to the Defendant.

]. This suit, which was commenced by the service of a Writ of Summons willbe continued and carried on in like manner as if the Defendant had not 'beenarrested on this Writ of Capias
;

2 If the Defendant, having given bail to the Sheriff on the arrest on this Writ
ehall omit to put in special bail for his surrender to the Sheriff of the County from

Sri. n "*. °r.i^7V'''/f"'^^'
'^"'^ ^'^ ^'" *''^^ bail-piece in the office of theClerk (0. De]nity Clerk) of the Crown and Pleas, {or of the Clerk of the County
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Indorsements to be made on the ^YTit before the execution thereof.

1. This writ was issued by E. F., of, <tc. {as in Form No. I).

2. Bail for $ ^ , by order of
,
[naming the Judge who makes tht

order.

)

Also the Indorsement required by the fourteenth Section of this Act.

Indorsement to be made on the Writ after the execution thereof.

This Writ was executed by arresting C. D., (according to the facts) on the
day of , one thousand eight hundred and

No. 1.—{ Vide Section 55.)

In the , <tc. [stale the Court).

On the day of , one thousand eight hundred and

[Day of signing Judgment.)

Upper Canada, ) A. B., in his own person {or by his Attorney),
To wit: ) sued out a Writ of Sunanions against C. D., indorsed

according to the Common Law Procedure Act, as follows: ,

"v'l
[Here copy Special Indorsemeiit.) 'J.

And the said C. D. has not appeared, therefore it is considered that the said ?3

A. B. recover against the said C. D., $ , together with § , for costs <^

of suit.

No. S.—[Vide Section 150.)

In the Q. B., [or C. P., or C. C.)

The day of , in the year of our Lord one thousand eight hun-
dred and

County of , ) Whereas A. B. has sued C. D., and affirms and
To wit

:

) denies,

[Here state the question or questions of fact to he tried.)

And it has been ordered by the Honorable Mr Justice
,
[or by His

Honor , Judge of the County Court, &c.) according to the Common Law
Procedure Act, that tlie said question shall be tried by a Jury; therefore let the

same be tried accordingly.

No. 9.— ( Vide Section 303.)

ToRM OF A Rule or Summons avheue a Judgment Creditor ArrLiES for Execution
AGAi.ssT A Judgment Debtor.

[Formal parts as at present.)

C. P., to show cause why A. B. [or as the case may be) should not be at liberty

to enter a suggestion on the roll in an action wherein the said A. B. was Plaintiff,

and the said C. D., Defendant, and wherein the said A. B. obtiined Judgment for

^ [or £ ), .igainst the said C. D., on the day of ,

that it manifestly appears to the Court that the said A. B. is entitled to have
execution of the said Judgment, and to issue execution thereupon, and why the

said C. D. should not pay to the said A. B. the costs of this application to be

-taxed.

Note.— The above may be modified so as to meet the case of an application by

or against the representative of a party to the Judgment.

\
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No. 10.—

(

Vide Section 304.)

FORJI OF SUGGESTION THAT THE JUDGMENT CREDITOR IS ENTITLED TO EXECUTION
AGAINST THE JUDGMENT DEBTOR.

And now, on the day of , it is sugi^ested and manifestly appears
to the Court, that the said A. B. [or E. F., as execuior of the last Will and Testa-
ment of the said A. B., deceased, or cs ike case miy be,) is entitled to have execu-
tion of the judgment aforesaid, against the said C. D., {or against G. H., as
executor of the last Will and Testament of the said C. D., or as the case may be);

therefore, it is considered by the Court that the said A. B., {or E. F., as such
executor as aforesaid, or as the case may be) ought to have execution of the said
judgment against the said C. D., (or against G. H., as such executor as aforesaid,

or as the case may be).

No. U.—{Vide Sections 306, 141.)

Form of Writ of Revivor.
Victoria, etc..

To C. D., of Greeting:

We command you, that within ten days after the service of this Writ upon you,
inclusive of the day of such service, you appear in our Court {or County Court) of

, to shew cause why A. B., {or E. F., as executor of the last Will and
Testament of the said A. B., deceased, or as the case may be.) should not have
execution against you, {if against a representative, here insert, as executor of the
last Will and Testament of , deceased, or as the case may be,) of a judg-
ment whereby the said A. B. {or as the case may be) recovered against you, {or as
the^ case may be,) $ {or £ ) ; and take notice that in default of your
doing so, the said A, B, {or as the case may be) may proceed to execution.

Witness, <fec.

B.

Forms of Pleadings.—(Vide Section 87.)

On Contracts.

1. Money payable by the Defendant to the Plaintiff for {these ivords "money
payable," (fee. should precede money counts like 1 to W, but need only be inserted in

the first,) goods bargained and sold by the Plaintiff to the Defendant.

2. Work done and materials provided by the Plaintiff for the Defendant at his

request.

3. Money lent by the Plaintiff to the Defendant.

4. Money paid by the Plaintiff for the Defendant at his request.

5. Money received by the Defendant for the use of the Plaintiff.

6. Money found to be due from the Defendant to the Plaintiff on accounts
stated between them.

7. A messuage and lands sold and conveyed by the Plaintiff to the Defendant.

8. The Defendant's use by the Plaintiff's permisssion of messuage and lands of
the Plaintiff.

9. The hire of {as the case may be) by the Plaintiff let to hire to the Defendant,
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10. Freight for the conveyance of the Plaintiff for the Defendant, at his request

of goods in {ships, <kc.)

11. The demurrage of a (sh^'p) of the Plaintiff kept on demurrage by the
g

Defendant. S

1 2. That the Defendant on the day of , A.D. , by his Pro-

missory Note now overdue, promised to j)ay to the Plaintiff $ (or £ ), (two)

months after date, but did not pay the same.

13. That one A., on, tkc. (dale) by his Promissory Note now overdue, promised
to pay to the Defendant or order $ (or £ ), (two) months after date, and the

Defendant indorsed the same to the Plaintiff, and the said Note was duly pre-

sented for payment and was dishonored, whereof the Defendant had due notice,

but did not pay the same.

14. That the Plaintiff on, etc. (date) by his Bill of Exchange now overdue,

directed to the Defendant, required the Defendant to pay to the Plaintiff $ (or £
), (two) months after date, and the Defendant accepted the said Bill, but did

not pay the same.

lo. That the Defendant on, &c. (date), by his Bill of Exchange to A., required

A. to pay the Plaintiff S {or £ ), (two) montlis after date, and the said Bill was
duly presented for acceptance and was dishonored, of which the Defendant had
due notice, but did not pay the same.

16. That the Plaintiff and Defendant agreed to marry one another, and a

reasonable time for such marriage has elapsed, and the Plaintiff has always been

ready and willing to marry the Defendant, yet the Defendant has neglected and
refused to marry the Plaintiff.

IV. That the Defendant by warranting a horse to be then sound and quiet to

ride, sold the said horse to the I'laintilf, yet the said horse was not then sound
and quiet to ride.

18. That the Plaintiff and Defendant agreed by charter party, that the Plain-

tiff's schooner called the Toronto, should with all convenient speed sail to Hamilton,

and that the Defendant should there load her with a full cargo of flour and other

lawful merchandize, which she should carry to Kingston and there deliver, on
paj-ment of freight per barrel, and that the Defendant should be allowed four

days for loading and four days for discharging, and four days for demurrage, if

required, at $ (or £ ). per day ; and that the Plaintiff' did all things necessary

on his part to entitle him to have the agreed cargo loaded on board tlie said -

schooner at HawUton, and that the time for so loading has elapsed, yet the |
Defendant made default in loading the agreed cargo.

19. That the Plaintiff let the Defendant a house, being (designate it) for

years, to hold from the day of A.D. , at ^ (or £ ) a year, pay-

able quarterly, of which rent quarters are due and unpaid.

20. The Plaintiff by deed let to the Defendant a house (designate it) to liold for

seven years from the day of , A.D. , and the Defendant by the

said deed covenanted with the Plaintiff well and substantially to repair the said

house during the said term (according to the covenant), yet the said house was
during the said term out of good and substantial repair.

For Wbongs independent of Contract,

21. That the Defendant broke and entered certain land of the Plaintiff called

lot No. &c., and depastured the same with cattle.

22. That the Defendant assaulted and beat the Plaintiff, gave him into custody

to a Constable, and caused him to be imprisoned in the Common Gaol.
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23. That the Defendant debauched and carnally knew the Plaintiff's wife.

24. That the Defendant converted to his own use {or wron^jfiilly deprived the
Plantiff of the use and possession of) the Plaintiffs goods, that is to say

—

{7ne7i-

tioning what articles, as for instance, household furniture.)

25. That the Defendant detained from the Plaintiff his title deeds of land called
lot Xo. (fcc. . in, ifec. , that is to say {describe the deeds).

26. That the Plaintiff was possessed of a mill, and by reason thereof was enti-

tled to the flow of a stream for Avorking the same, and the Defendant, by cutting
the bank of the said stream, diverted the water thereof away from the said mill.

27. That the Defendant, having no reasonable or probable cause for believing
that the Plaintiff, unless forthwith apprehended, was about to quit Canada with
intent to defraud his creditors generally, or the said Defendant in particular,
maliciously represented that such was the fact, and thereupon maliciously pro-
cured a Judge's order for the issue of bailable process against the said Plaintiff,

and caused the Plaintiff to be arrested and held to bail for § {or £ ).

28. That the Defendant falsely and maliciously spoke and published of the
Plaintiff the words following, that is to say, " He is a thief" {if there be any special

damage, here state it, jvith such reasonable particularity as to give notice to the Defen-
dant of lice peculiar injury complained of, as for instance, whereby the Plaintiff lost

his situation as shopman in the employ of N.)

29. That the Defendant falsely and maliciously published of the Plaintiff in a
newspaper called the words following, that is to say : (" He is a regular
prover under bankruptcies") the Defendant meaning thereby that (the Plaintiff

had proved, and was in the habit of proving, fictitious debts against the estates
of bankrupts, with the knowledge that such debts were fictitious) or as the case
may be.

Commencement of Plea.

30. The Defendant by , his Attorney {or in person), says {here state the

subslhnce of the Plea.)

31. And for a second Plea, the Defendant says {here state the second Plea.)

Plea ix Actions ox Contracts.

32. That he never was indebted as alleged. {N.B.— This plea is applicable to

other declarations like those numbei-ed 1 to 11.)

33. That he did not promise as alleged. {TJiis plea is applicable to other decla-

rations on simple contracts not on bills or notes, such as those numbered 16 /o 19. It

would be \}in Ed.] objectionable to use " did not warrant," " did not agree," or any
other appropriate denial.)

34. That the alleged deed is not his deed.

85. That the alleged cause of action did not accrue within year.s, {state

the period of limitaiio7i applicable to the case), before the suit.

36. That before action be satisfied and discharged the Plaintiffs claim by
payment.

37. That the Plaintiff, at the commencement of this suit, was, and still is,

indebted to the Defendant in an amount equal to {or greater than) the Plaintiff's

claim for {state the cause of set off as in a declaration, see form ante.) which amount
the Defendant is willing to set off against the Plaintiffs claim, {or, and the Defen-
dant claims to recover a balance from the Plaintiff.

38. That after the claim accrued, and before this suit, the Plaintiff, by deed,
released the Defendant therefrom.
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Pleas ix Actions for Wrongs independent of Contract.

That he is not guilty.

40. That he did what is complained of by the Plaintifif's leave.

41. That the Plaintiff first assaulted the Defendant, who thereupon necessarily

committed the alleged assault in his own defence.

42. That the Defendant, at the time of the alleged trespass, was possessed of

land, tlie occupiers whereof, for twenty j'ears before this suit, enjoyed, as of right

and without interruption, a way on foot and with cattle from a public higiiway

over tlie said land of the Plaintiff to the said land of the Defendant, and from the

said land of the Defendant over the said land of the Plaintiff, to the said public

highway, at all times of the year, for the more convenient occupation of the said

land of the Defendant, and that the alleged trespass was the use by the Defendant
of the said way.

Replications;

43. The Plaintiff takes issue upon the Defendant's first, second, etc., pleas.

44. The Plaintiff as to the second Plea, says: {here state the answer to the plea,

as in the following forms.)

45. That the alleged release is not the Plaintifif's deed.

46. That the alleged release was procured by the fraud of the Defendant.

4*7. That the alleged set-off did not accrue within six years before this suit.

48. That the Plaintiff was possessed of land whereon the Defendant was tres-

passing and doing damage, wliereupon the Plaintiff requested the Defendant to

leave the said land, which the Defendant refused to do, and thereupon the Plain-

tiff gently laid his hands upon the Defendant in order to secure him, doing no
more tlian was necessary for that purpose, which is the alleged first assault by
the Plaintiff,

49. Tliat the occupiers of the said land did not, for twenty years befor% this

suit, enjoy, as of right and without interruption, the alleged way.

New Assignment.

50. The Plaintiff as to the and pleas, saj-s, that he sues, not
for the trespasses therein admitted, but for trespasses committed by the Defendant
in excess of the alleged rights, and also in other parts of the said land, and on
other occasions and for other purposes than those referred to in the said pleas.

If the Plaintiff replies and new assigns, the new assignment may be as follows

:

61. And the Plaintiff, as to the and pleas, further says that he
sues, not only for the tresi^asses in those pleas admitted, but also for, etc.

If the Plaintiff replies and neiv assigns to some of the pleas, and new assigns only

to the other, the form may be as follows :

62. And the Plaintiff, as to the and pleas, further says that he
snes, not for the trespasses in the pleas {the pleas not replied to) admitted,

but for the trespasses in the pleas {the pleas replied to) admitted, and also

for, tfec.



WEITS OF MANDAMUS AND INJUNCTION.

Con. Stat. U. C, Cap. 23.

An Act respecting Writs of Mandamus and
Injunction.

Her Majesty, by and with the advice and consent of the

Legislative Council and Assembly of Canada, enacts as

follows :

MANDA3IUS. (n)

{a) A peculiarity in the constitution of the courts of England and of Ontario is

the existence of two distinct sets of tribunals for the administration of justice.

These tribunals, known as courts of law and equitj', though in many respects
acting independently of each other, in some cases occupy a common "ground of
jurisdiction. Proceedings in each tribunal have one object, which is the recovery
of rights and the prevention of wrongs. The steps by which a person may seek
his civil rights in a court of law constitute a mode of procedure known as an
action. With few exceptions actions have only one object, which is compensation
in damages, or, in the words of the Common Law Commissioners, " to procure a
stipulated sum, payable in respect of some debt, or duty, or damage in money
for the loss sustained by plaintiff by the non-performance of a contract, or for

an injury sustained by a wrongful act." In this act, which was originally a
part of the C. L. P. Act, 1856, an attempt is made to effect an extension of the
operation of an action at law. Compensation is not always adequate redress. To
Batisfy the demands of justice there must be a power lodged somewhere to protect

rights and prevent wrongs. Until the passing of the C. L. P. Act, 1856, that power
was almost exclusively confined to courts of equity. It appeared to the Common
Law Commissioners that " courts of conmion law, to be able satisfactorily to
administer justice, ought to possess, in all matters within their jurisdiction, the
power to give all the redress necessar^^ to protect and vindicate common law
rights and to prevent wrongs, whether existing or likely to happen, unless pre-
vented." In their opinion "a consolidation of all the elements of a complete
remedy in the same court is obviously most desirable, not to say imperatively
riccessary, to the establishment of a consistent and rational system of jurisjDru-

dence." In pursuance of this opinion, the Commissioners recommended a. transfer

from courts of equity to courts of law of " the power, in certain cases, of common
law obligations and rights to enforce specific performance, and in other cases of
legal wroni^s commenced or threatened to prohibit by injunction the commission
of wrongful acts."

There may be a breach of contract or other injury for which no damages
that a jury can award would be adequate compensation. In such cases a juris-

diction to prevent the breach of contract or other wrongful act would be much
more salutary if exercised than a jurisdiction to indemnify against the conse-
quences of its commission. The want of some court having such a jurisdiction

was felt and acknowledged at a very early period in the history of English
iurisprudence: see Monklon v. Attorney- General, 2 Coop. 527. Courts of equity
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^vheiia B. (i) The Plaintiff, in any action in either of the Superior

may be ob- Courts 01 (Jomuion Law, except replevin or ejectiueut, ('/)

eqnit'aWe may indorse upon the Writ and copy to be served, Qj') a
grounds.

^^^.^g ^^^j. ^-^^ Plaintiff intends to claim a Writ of Manda-

mics, (Ji) and the Plaintiff may thereupon claim in the declara-

havins; observed the want seized the opportunity of administering the desired

relief, and in so doin;f^ arrogated to themselves a most useful and powerful

jurisdiction. Having assumed to exercise it, these courts did not confine its

operations to mere equitable rights, but administered the relief as well where
there were legal as purely equitable rights. In this manner a great inroad

was made upon the jurisdiction of courts of common law, so much .so that in

many cases no satisfactory redress could be had at law without first having

invoked the supplementar}' aid of a court of equity. The attention of the Com-
mon Law Commissioners of 1834 having been directed to this state of the law,

thej' reported that there was no reason "why a court of law should not exercise

the same jurisdiction as a court of equity, and restrain the violation of legal rights

in cases in which an injunction might issue for that purpose from courts of equity."

The advantages to arise from such a change also received the attention of the

commissioners. Their report was to this effect: " It would obviously be attended

with great advantage and convenience ; that where common law rights are con-

cerned, the whole litigation relating to them should fall within the cognizance of

a common law court, not only because the exjiense and delay of a suit in equity

may be thus avoided, but because the common law judges are more competent

than those in equity to decide any question of law which the application for an

injunction may involve, and can exercise more convenientlj^ a controlling or

directing power over any action connected with the matter in dispute." It wag
ascertained that to carry out these recommendations no creation of machinery

was necessary. " Little more would be required than to give an existing writ a

wider application of a kind sanctioned by ancient usage. For in former times a

writ of prohibition was granted not only to prevent excess of jurisdiction but to

restrain waste. Prohibition'of waste lay at common law for the owner of the

inheritance against the tenant by the curtesy tenant in dower and guardian in

chivalry; and this, says Lord Coke, 'was an excellent law, for preventing injus-

tice cxcelleth punishing injustice:'" Second report of the Common Law Coinmis-

eioners, section 48. It is the design of the latter part of this act, which was also

originally a part of the C. L. P. Act, 1850, to put these recommendations, which

received the approval of the Common Law Commissisners of 1850, into practice.

(i) Taken from Eng. Stat. 17 (fe 18 Vic. cap. 125, s. 68. Founded upon the

second report of the Common Law Commissioners, section 46.

{(l) In each of which forms of action the judgment is for the delivery of a

specific thing, and not mere compensation for the wrong of detaining it, and there-

fore not requiring the remedy contained in this and the following sections: sea

Land v. Gilkison, 7 U. C. L. J. 151 ; Buylis v. LeGros et al, 2 C. B. N.S. 38. ,

(ff) Musi indorse, if the intention be to claim a mandamus.

(/«) The writ of mandamus here intended is the old prerogative writ of that

name amplified both in form and efficacy. The use intended is that of enforcing

the specific performance of certain duties, " in the fulfilment of which the plaintiff

is personally interested." The right of courts of common law to issue the writ

for such purposes, so far as the same is dependent upon this statute, is a supple-

mentary jurisdiction received from courts of equity, and will not generally be

exercised, unless in cases wherein a bill for specific performance would lie in
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tioD, either together with any other demand which may be

enforced in such action, or separately, (i) a Writ of Manda-

mus commanding the Defendant to fulfil any duty (J) in the

fulfilment of which the Plaintiff is personally interested, (k)

19 Vic. c. 43, s. 275.

S. (I) The declaration in such action shall set forth sulfi- Declaration

equity. But it by no means follows that the converse of this projDosition holds
good, viz., that wherever courts of equity will entertain a bill for specific relief

courts of law will grant a writ of mandamus. There are cases in which equity will

entertain such a bill, although the party applying has no legal right whatever,
and in which courts of law, in the absence of a legal right, would not interfere

:

Bee Regina v. The Balby ^ Worksop Turnpike Road, 22 L. J. Q. B. 164 ; Edivards

V. Lowndes, 1 El. <fe B. 81, In such cases the remedy exclusively belongs to

equitj'. There is a larger class of cases in which, although hitherto there has been
a remedy at law, yet, because of its inadequacy, equity exercises a concurrent juris-

diction by granting specific relief where courts of law could only grant pecuniary
compensation. To this class of cases the section under considertiou appears to be
chiefly directed, but in the opinion of the courts have to a great extent failed to

embrace them. The declared intention of the commissioners was that each court

should possess within itself the elements of complete redress. But the words used
by the legislature to carry out this intention have fallen far short of the purpose
intended : see Bush el al v. Beavan, 1 H. ife C. 500. The only class of cases to

which the section can without doubt be said to apply is that in which there is a
dutj' of a public nature, or a duty created by act of parliament, in the fulfilment of

which some other party has a personal interest : Benson v. Paull, 6 El. & B. 273

;

Ward e( al v. Lowndes, 7 W. R. 489 ; s. c. 6 Jur. N.S. 247 ; Bush y. Beavan, 1 H.
&. C. 500. The remedy, however, may be held to extend to cases of a more private

nature than those to which the prerogative writ would apply: Korris v. The Irish

Land Co. 8 El. & B. 521, per Coleridge, J. ; see further SwanY. The North British

Australasian Co. 7 H. & JST. 603; s. c. in appeal, 2 H. ck C. 175; Ward et air.
Lowndes, 1 E. (fe E. 940; affirmed in erroi", 1 E. & E. 956; Wonhington et al v;

Hulton, L. R. 1 Q. B. 63 ; and in actions even though no actual damage be sus-

tained: Fotherby v. The Metropolitan R. Co. L. R. 2 C. P. 188. A discretion will

be exercised as to the granting or refusing of the writ in actions in which it may
be properly claimed: Nicholl et al v. Allen, 1 B. <fe S. 916; in appeal, 1 B. & S.

934. It has been held that practice court has no jurisdiction to grant the prero-

gative writ: In re Williams and the Oreat Western Railway Co. 26 U.C. Q.B. 340;
see also Crysdale v. Jloortnan, 17 U. C. C. P. 218.

(i) In equity there may be a bill for specific performance, and a supplemental
bill, in principle answering to an action under this section and a supplementary
right to mandamus. Thus, if pending a suit for the specific performance of an
agreement, for instance, of a demise of quarries, a part of the subject matter be
abstracted, compensation therefor may be obtained by a supplemental bill:

Nelson v. Bridges, 2 Beav. 239.

(y) See note h to this section,

(k) The public has an interest in the removal or abatement of a nuisance ; but
any private individual who sufters particular injury may at common law have his

action for damages: see Brown v. Mallett, P C. B. 599; Dobson v. Blackmore,

9 Q. B. 991 ; also Russell v. Shenton, 3 Q. B. 449; Goldthorpe v. Hardman, 2 D.
& L. 442 ; Fay v. Prentice, 1 C. B. 828.

(Z) Taken from Eng. Stat. 17 <fe 18 Vic. cap. 125. s. 69, Founded upon the

second report of the Common Law Commissioners, section 46,
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cient ground upon which the claim is founded, (m) and sb;ill

feet forth that the Plaintiff is personally interested therein, (?<)

and that he sustains or may sustain damage by the nou-per-

formance of such duty, (o) and that performance thereof has

been demanded by him and been refused or neglected, (p)

19 Vic. c. 43, s. 276.

The plead- g, (^q^ The pleadings and other proceedings in any action
lllgS to DG SiB

inordinary in which a Writ of Mavdavius is claimed, shall be the same
actions as , i , % t i h i

near as may in ail respocts as nearly as may be, (r) and costs shall be
be.

(m) This differs from the practice as to the i^rerogative writ of mandamus.
The ground upon which the claim to the writ is founded here required to be set

forth in the declaration must, as regards the prerogative writ, be set forth upoa
the face of the writ itself: liegina v. Hopkins el al, 1 Q. B. 161 ; and if in this res-

pect the writ be defective, nothing appearing in the return can cure the defect:

lb. Even after the return, objections, wiietiier in form or substance, can in certain

cases be made to the writ: Hex v. Marc/ate Pier Co. 3 B. & Al. 220.

{n) See note k to section 1.

(o) The specific amount of a debt sought to be recovered by mandamus need

not be ascertained upon the declaration : Ward et al v. Lownnes, 1 E. <fe E. 940, 956.

{p) The demand must be specific, and non-compliance therewith clearly made
to appear: see Regina v. Frost, 8 A. <fe E. 822; Regina v. The Bristol ^ Exeter R.

Co. 4 Q. B. 102 ; Regina v. Justices of Worcestershire. 3 El. & B. 477. "Where a rule

for a mandamus was discharged on the ground of there being no demand and

refusal, the court declined to grant a second rule, although upon the second appli-

cation it was shown that since the discharge of the former rule a demand and

refusal had taken place: Ex parte Thompson, 6 Q. B. 721. As to sufficiency of

demand and when necessar^^ : see Rex \. Ford et al, 2 A. tfe E. 588 ; Regma v. Frost,

8 A. <fe E. 822 ; Rex v. Mayor of West Looe, 3 B. <fe C. 677.

{q) Taken from Eng. Stat. 17 & 18 Yic. cap. 125, ss. 7o, 71. Founded upon
the second report of the Common Law Commissioners, section 46.

(r) It is necessary for the party to whom a mandamus is addressed to make a

return to it: 9 Anne, cap. 20, s. 1. The party prosecuting the writ may plead to

or traverse all or any of the material facts contained in the return: lb s. 2. To
which the person who makes the return may reply, take issue, or demur: lb. As
to the applicability of the Statute of Limitations by way of jjlea, see Ward et al

v. Lowndes, 1 E. & E. 940, 956 ; Bush et al v. Beavun, 1 H. <fe C. 500. The party

demurring may thereby impeach the validity of the writ: Clarke v. The Leicester-

shire and Northamptonshire Canal Co. 6 Q. B. 898. The objection that defendant

is not bound to perform the act, the performance of which plaintiff seeks to en-

force, may be made upon demurrer to the return as well as in opposition to the

original motion for the writ: Regina v. Whitmarsh. 19 L.J. Q. B. 185. If issue

be joined upon a traverse of a matter of fact, and the prosecutor do not proceed

to trial according to the practice of the court, judgment for not proceeding may
be had against him: Rex v. Mayor, S^-c. of Stafford, A T. R. 689; and after trial,

if there be sufficient ground therefor, judgment non obstante veredicto may be

given for the party who made the return : Regina v. The Governors of the Dar-
lington Free Grammar School, 6 Q, B. 682. The provisions of the Statute of Anne,
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recoverable by either party, as in an ordinary action for the

recovery of damages; (s) and in case Judgment shall be

given for the Plaintiif that a llandamus do issue, (^) the

Court in which such Judgment is given, besides issuing

execution in the ordinary way for the costs and damages, (ii)

may also issue issue a peremptory "Writ of 3Iandamus to the

Defendant, commanding him forthwith to perform the duty

to be enforced, (v) 19 Vic. c. 48, s. 277.

4:. (a) Such Writ (i) need not recite the declaration or

cap. 20, liave been extended to all writs o? mandamus : Stat. 28 Vic. cap. 18, s. 3;

J^ see further section 4 of tlie same act. Proceedings do not abate by death, resig-

nation, or removal from office: lb. section .5 ; and the person dissatisfied with the
decision of the court may appeal or bring eri'or: see lb. ss. T, 8, 10.

(s) In all cases of application for the j^rerogative writ of mandamus, whether
the writ be granted or refused, the costs are in the discretion of the court:

Stat. 28 Vic. cap. 18, s. 6. Where the necessity of issuing a mandamus to a
court has arisen from the mistake of the court, the party relj-ing upon the judg-
ment of that court is not generally required to pay costs: Regina v. Justices of
Surrey. 9 Q. B. 37. But the court of Queen's Bench in England, without binding
itself alsolutely to general rules, has always exercised a discretionary power as to

such costs: Regina v. The Commissioners of the Thames and Isis Navigation, 5 .\.

<fe E. 804. Formerly there was a practice of going at great length into the merits
on an application for costs of a mandamus, but that was found to be inconvenient,
and a general rule laid down that the court, without entering into the merits,

would order the unsuccessful party to pay the costs: Regina v. Ingham, 17 Q. B.
884. It is the ordinary practice to make a separate application for costs of a pre-
rogative mandamus : Regina v. The East Anglian R. Co. 2 El. & B. 475. Costs
Lave been refused where both parties were to blame: In re Poussett and the Cor-
poration of ike County of Lambton, 22 U. C. Q. B. 80.

[t] The form of' which judgment shall be according to R. G. pr. form No. 55
in schedule.

{u) See section 238, et seq. of C. L. P. Act.

(i') Provision is made for the issue of only one mandamus, viz. that in the
nature of an execution, which therefore must be of a j^eremptory nature. The
declaration represents the first writ of manda/nus or mandamus nisi issued in pro-
ceedings independently of this act. It is a rule in such a proceeding that no per-
emptory writ shall issue until the proceedings on the first writ of mandamus are
completed : Reginay. Baldwin, 8 A. tfe E. 947 ; and when granted peremptorilv, the
court will not hear any return to it: Regina v. Ledgard et aZ, 1 Q. B. 61(5; other
than that of compliance : section 4. The writ may be made returnable forthwith,
and may be signed and issued bj- the clerk of process: Burdett v. Sawyer, 2 Prac.
R. 3 '.'8. Persons acting in obedience to a peremptory writ of mandamus issued
by any court having authority to issue such writs, are indemnified against action,
suits or other proceedings: Stat. 28 Vic. cap. 18, s. 9.

(a) Taken from Eng. Stat. 17 & 18 Vic. cap. 125, s. 72. Founded upon the
second report of the Common Law Commissioners, section 46.

(6) Such writ, i. e. the peremptory writ of mandamus mentioned in the pre-
ceding section.
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wint the otber proceedings or the matter therein stated, (c) but shall

reciuire!' simply command the performance of the duty, (^d) and in

other respects shall be in the form of an ordinary Writ of

Execution, except that it shall be directed to the party and

not to the Sheriff, (e) and may be issued in Terra or Vaca-

tion and be made returnable forthwith, (/) and no return

thereto, except that of compliance, shall be allowed, (^f) but

time to return it may upon sufficient ground be allowed by

the Court or a Judge, (Ji) either with or without terms, (t)

19 Vic. c. 43, s. 278.

(c) A peremptory mandamus issued independently of this statute need not, in

general, recite the previous writ of mandamus, to which, in a great measure, the

declaration under the practice established by this act corresponds. But in form

the peremptory writ must be the same as the writ originally awarded, that is to

say, there must not be any substantial variance, otherwise defendants would have

a right to make a new return to it, a step which the practice forbids. The manda-

mus nisi orders the act to be done, or cause to be returned for not doing it;

whereas the peremptory mandamus commands the act to be done, and will admit

of no return except that of performance : Kegina v. The Lord Mayor and Aldermen

of the City of London, 13 Q. B. 1.

{d) Great particularity must be observed in the mandatory part of the writ.

To support a writ commanding the doing of several things, all must be valid, else

the writ must be quaslied. If the writ be bad as to one of the things commanded
to be done it will be bad as to all: Rcgina v. The Tilhe Commissioners, H Q. B.

459. It is quite settled that if any part of what is commanded by a peremptory

mandamus go beyond the legal obligation, the whole writ must be set aside:

Regina v. The Caledonian R. Co. 16 Q. B. 19; The South Eastern R. Co. v.

Regina, 17 Q. B. 485; Regina v. The East and West Lidia Docks and Birmingham

Junction R. Co. 2 El. & B. 466. The courts have refused to amend prerogative

writs of wanrfamus when peremptory: Regina v. The Church Trustees of St. Pan-

eras, 3 A. & E. 535 ; Regina v. The Tithe Commissioners, 14 Q. B. 459 ; Regina y.

The Kidwelly and Llanelly Canal and Tramroad Co. lb. 481, n. The motion

against such a writ upon the ground of some defect in it is not too late, on a

motion for an attachment, because of disobedience : Regina v. Ledgard et al, 1 Q.

B. 616.

(e) The writ should be directed to those who are bound to perform the duty com-

manded : Regina v. The Mayor, ^-c. of Hereford, 2 Salk. 701, It may be directed

to a corporation by name or to those members of it who have the power to do

the thing required: Ilarcourt v. Fox, Comb. 213, per Holt, C. J. But it must be

directed either to that part of the corporation who are bound to do the act or to

the corporation at large : Rex v. The Mayor of Abingdon, 2 Salk. 699.

(/) The prerogative writ of mandamus is regulated by a like practice: sec-

tions 7, 8.

{g) This is the rule also as to the prerogative writ when peremptory :
Regina

V. Ledgard et al, 1 Q. B. 616.

{h) Relative powers : see note w to section 48 of C. L. P. Act.

(t) If prosecutor endeavour to enforce a return within an unreasonable time or

otherwise in an unreasonable manner, further time will, it is apprehended, be

granted without terms.

^^^
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5. (/c) The Writ of Mandamus, so issued as aforesaid, (T) Force ana

shall have the same force and effect as a Peremptory Writ wnt.

of Mandamus, (m) and in case of disobedience, may be

enforced by attachment, (n) 19 Vic. c. 43, s. 279.

6. (o) The Court (p) may, upon application by the Plain-

{k) Taken from Eng. Stat. 17 <fe 18 Vic. cap. 12,5, 8. 73. Founded upon the

second report of the Common Law Commissioners, section 46.

(/) i. e. Issued under section 3.

(m) In Eng. C. L. P. Act, " shall have the same force and effect as a peremptory
wi-it of mandamus issued out of the court of Queen's Bench," because before the

Eng. C. L. P. Act the writ of mandamus in England was issuable only from the

court of Queen's Bench. In this Province since the constitution of the court of

Common Pleas, that court and the Queen's Bench have in all resjjects exercised a
concurrent jurisdiction: Con. Stat. U. C. cap. 10, s. 3.

(n) The peremptory mandamus commands obedience. No return can be made
to it except that of «ompliance: section 4. If that return be not made within a
reasonable time, the court will grant an attachment against the persons to whom
the writ is directed, with this difference, however, that where a mandamus is

directed to a corporation to do a corporate act, the attachment is granted only
against those particular persons who refuse to pay obedience; but where it is

directed to several persons in their natural capacity the attachment for disobe-

dience must issue against all, though when they are brought before the court the
punishment will" be proportioned to the offence of each : Buller's N. P. 201

;

Regina v. Ledgard et al, 1 Q. B. 616. The attachment does not lie simply for not
making the return, but for not obeying the writ: The Queen v. The School Trus-

tees of Tyendenaga, 3 Prac. R .43. A mandamus was directed to two bailiffs,

one of whom inclined to obey the writ and the other would not obey it nor join

in a return. The court granted an attachment against both, saying it would be
endless to try in all cases who was in the right and who wrong, and that if the

same were done it would be used as a handle for delay : In re Bailiffs of Bridge-

north, 2 Str. 808. In answer to a rule for an attachment against school trustees,

it was shown that one was willing to levy the rate; that a second, owing to ill

health, had resigned his office before the receipt of the writ; and the court there-

upon discharge the rule as to these two on payment of costs, but granted the
attachment as to the third trustee, who took no notice of the rule : Regina v.

The School Trustees of Tyendinaga, 20 U. C. Q. B. 528. An attachment was
ordered against the mayor of a corporation for not making a return to a manda-
mi/s within the time prescribed by the writ, though there had been no personal
service thereof upon the mayor : Rez v. The Mayor and Corporation of Fowey,
5 D. & R. 614. A mandamus nisi having been directed to M. S. "Treasurer
of Belleville," an attachment being moved for after he had ceased to hold the
office, was refused: Burdelt v. Sawyer, 2 Prac. R. 398; see further Regina v.

The School Trustees of Tyendinaga, 3 Prac. R. 43. If the return, upon the face

of it, be good, but the matter of it false, an action upon the case lies for the party
injured against the person making such false return: Buller's N. P. 202; see fur-

ther Tapping's Mandamus, 383, 421. An attachment may be issued against per-

sons making a fraudulent use of the writ of mandamus : In re McLay et al, 24 U.
C. Q. B. 54.

(o) Taken from Eng. Stat. 17 <fe 18 Vic. cap. 125, s. 74. Founded upon the
second report of the Common Law Commissioners, section 46.

{p) Qu. Court or judge: see note « to this section.

30
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When the
Court may
direct a
substituted
perform-
aace.

Jurisdiction
as to Prero-
gative Writs
of Manda-

tiff, besides or instead of proceeding ag^unst the disobedient

party by attachment, (5) direct that the act required to be

done may be done by the Plaintiff or some other person

appointed by the Court, at the expense of the Defendant; (r)

and upon the act being done, (s) the amount of such expense

may be ascertained by the Court either by an enquiry in the

nature of an assessment of damages {t) or by reference to the

proper officer, (w) as the Court or a Judge may order, (v) and

the Court may order payment of the amount of such expenses

and costs, (w') and enforce payment thereof by execution, (u:)

19 Vic. c. 43, s. 280.

y. (a) Nothing in this Act contained shall take away

the Jurisdiction of either of the Superior Courts to grant

Writs of Mandamus ; (b) nor shall any Writ of Mandamus

(q) Under section 5.

(r) This may apply to abatement of nuisances, <fec. : see note k to section 1.

(s) The doing of which must be made to appear on affidavit,

(/) As to form of writs see R. G. pr. Sch. No. 56.

(u) i. e. Clerk of the court.

(v) It is enacted ihe court " may, upon application, &c. direct that the act

required to be done may be done by the plaintiff, Ac. and that upon the act beiiif^

done the amount of the expense of doing it may be ascertained, <fec. as " the court

or Judge" may order, tfec. and that "the court" may order judgment of such

expense, <kc. These changes of expression shewing apparently when power rests

with the court or a judge and Avhen with the court exclusively, are material to be

observed in the practical application of this section.

(?y) An order for payment of the expenses and costs, from the peculiar wording
of the section, would appear to be unnecessary to warrant issue of the execution.

{x) The execution intended is, it is presumed, the ordinary writ of fieri facias.

Whether other forms of execution can be issued remains to be decided,

{a) Taken from Eng. Stat. 17 4 18 Vic. cap. 125, s. 75.

(6) llandayjius is a high prerogative writ of a most extensive remedial cha-

racter, issuable in this Province out of either of the superior courts of common law,

directed to any corporation or company, inferior court of judicature, or person,

requiring them to do some particular thing specified therein, which appertains to

their office, and which it is their duty to perform: Imjiey on Mandamus, 1.

The writ being one of prerogative issuable from courts of common law can only

be issued to enforce a legal ascertained right : Jiez v. Archbishop of Canterbury,

8 East. 213 ; Rex v. Stafford et al, 3 T. R. 646 ; In re the Vicarage of Orton,

13 Jur. 1049; Ex parte Napier, 18 Q. B. 692; Reginav. Trustees of the Balby and

Worksop Turnpike Road, 22 L. J. Q. B. 164 ; In re Barnhart v. Tlie Justices of the

Home District, 5 0. S. 507 ; Regina v. The District Council of the District of Gore,

5 U. C. Q. B. 351 ; in general where there is no other specific remedy, or one

that is doubtful or inconsistent : Rex v. Bishop of Chester, 1 T. R. 396 ; Rex v.

i
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issued out of such Courts be invalid by reason of the right of musnotto

the prosecutor to proceed by action for Mandamus under this

Act, (d) but the provisions of this Act, so far as they are

The Directors of the Bristol Dock Co. 12 East. 4£9; Rex x. The Treasurer and
Directors of [he St. Katherine Dock Co. 4 B. ife Ad. 360; Rex v. Windham, 1 Cowp.
37*7

; Rex y. Tlie Jifmister and Churchwardeiis of Stoke Damerel, 5 A. &, E. 584 ; Rex
V. The Nottingham Old Waterworks Co. 6 A. <fe E. 355 ; Regina v. The Rector ajid

Churchwardens of Birmingham, 7 A. (fe E. 254 ; Regina v. 77<e Hull a^id Selhy Rail-

way Co. 6 Q. B.70 ; Regina v. The Great Western 'Railway Co. 14 U. 0. C. P. 462;
Regina v. The School 2Vustees of Tyendinaga, 20 U. C. Q. B. 528 ; In re Judge of
County of Elgin, lb. 588 ; In re Keenahan and Preston, 21 U. C. Q. B. 461 ; and to

enforce the performance of a duty imperative and clear: Rex v. The Bailiffs and
Corporation of Eye, 1 B. <fe C. 85 ; Rex v. The Justices of Lancashire, 7 B. (fe 0. 691

;

Rex V. The Bishop of Gloucester, 2 B. <fe Ad. 158; Ex parte Becke, 3 B. & Ad. 704

;

Rex y. The Mayor and Aldermen of London, lb. 255 ; Rex v. The Justices of the West
Riding of Yorkshire, 5 B. tfe Ad. 667 ; Regina v. The South Eastern Railway Co.

4 H. L. Cas. 471 ; Rex y. Hughes, 3 A. & E. 425 ; Rex y. Greene et a?, 6 A. «fe E.

548 ; Regina v. The Eastern Counties Railway Co. 10 A. <fe E. 531 ; Regina y. The
Municipal Council of Bruce, 11 U. C. C. P. 575 ; being one of a public or quasi
public character, that is to say, one in which applicant is not at all events the

sole person interested: Rex v. Barker et al, 3 Burr. 1265 ; Rex v. Lord Montacute
et al, 1 W. Bl. 60 ; Rex v. Cheere, 4 B. & C. 902 ; Ex parte Robins, 7 Dowl. P. C.

566; Regina y. Eastern Counties Raihvay ('o. 10 A. <fe E. 531; but will not be
issued to enforce the doing of an act which if done would serve no good purpose :

Anon. Lofts. 148; Rexy. The Commissioners of the Llandio District of Roads in Car-
marthenshire, 2 T. R. 232 ; Regina v. The Directors of the Blackwell Railway Co.

9 Dowl. P. C. 558 ; Rex v. The Justices of Staffordshire, 6 A. <fe E. 84 ; Regina v.

Pitt, 10 A. & E. 272; Regina v. Harrison et at, 9 Q. B. 794; or cause unnecessary
trouble, vexation, or confusion : Regina v. St. John's College, Comb. 238 ; Rex v.

Bishop of Ely, 1 W. Bl. 52 ; Rex v. Coleridge, 1 Chit. R. 58*8
; or direct the doing

of an act which is imjjossible ; Regina v. Londo7i and North West Railway Co.

6 Rail. Cas. 634 ; or be otherwise fruitless and useless : Regina v. Bridgman, 15 L.
J. M. C. 44 ; Rex v. Heathcote, 10 Mod. 48 ; Regina v. 7'he Trustees and Managers
of the Northwich Savings Bank, 9 A. <fe E. 729 ; or generally to do an act, the
doing of which would subject the party to an action ; Rex y. Dayrell et al, 1 B. <fe

C. 485 ; In re CLeary and the School Tinistees of the Tomw^hip ofBlandford, 19 U.
C. Q. B. 556 ; or be an interference with the decision of a competent tribunal : In
re Judge of the County of Elgin and Macartney, 13 U. C. C. P. 73. No waiver of
objections will entitle a party to a mandamus, unless the party applying of him-
self disclose a good right thereto : Regina v. The Lords Commissioners of the Irea-
sury, 16 Q. B. 357. The party applying must show that there has been a specific

demand for the performance of the dutj', followed by a refusal in terms or by
circumstances which distinctly show the intention of the party not to do the act
required of him, and which it is the object of the mandamus to enforce : Rex y.

The Brecknock and Abergavenny Canal Navigation Co. 3 A. <t E. 217; Regina v.

The Select Vestrymen of St. Margaret Leicester Vestry, 8 A. tfe E. 889 ; Regina v. The
Bristol and Exeter Railway Co. 4 Q. B. 162; ex parte Thompson, 6 Q. B. 721. The
application must be made within a reasonable time : Regina v. The Leeds and
Liverpool Canal Co. II A. & E. 316; Regina v. Towiiscnd, 28 L. T. Rep. 100.

(d) It is a rule that the prerogative writ of mandamus can only be had in cases
where there is no other specific remedy. The statutory mandamus allowed by
this act will be in some cases a specific remedy, but in no case such a remedy as
will it is apprehended prevent the interference of the court by the issue of the
prerogative writ.
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applicable, shall apply to the pleadings and proceedings upon

a prerogative Writ of Ilandamus issued by either of tbe

Superior Courts, (e) 19 Vic. c. 43, ss. 281, 282.

Writs may §• (/) Upon application by motion for any Writ of Man-

damus^ (^g) the rule may in all cases be absolute in the first

instance, if the Court thinks fit, (Ji) and the Writ may bear

teste on the day of its issuing, (^) and may be made return-

able forthwith, whether in term or in vacation, (7) but time

may be allowed to return it by the Court or a Judge either

with or without terms, (k) 19 Vic. c. 43, s. 282.

INJUNCTION.

of /ujanc" 9. (J) In case of breach of contract or other injury, (??i)

issueby" where the party injured is entitled to maintain and has

(e) The latter part of this section is taken from Eng. Stat. 17 &, 18 Vic. c. 125,

s. 77, and is in many respects an important provision.

(/) Taken from Eng. Stat. 17 &. 18 Yic. cap. 125, s. 76.

{g) In Eng. C. L. P. Act, " Upon any application by motion for any writ of

mmdamus in the court of Queen's Bench:" see note m to section 5,

[h) This has always been the rule of practice. As to when the rule should be
nisi and when absolute, see Impey's Mandamus, p. 114; Tapping on Mandamus,
297, 298.

(i) And herein conform with the practice regulating writs of summons and
execution : section 249 C. L. P. Act. Hitherto all writs of mandamus were tested

in terra: Com. Dig. "Mandamus," C. 4; Regina v. Conyers et al, 8 Q. B. 981.

And in practice were supposed to issue on the day when ordered by the court : lb.

Under this section the writ may bear date "on the date of its issuing" "either

in term or vacation," and witiiout reference to the day when ordered by the

court.

(j) Same rule as applied to writs of execution: see Burdett v. Saii-yer, 2 Prac.

ll. 398.

(A) Court or Judge. Relative powers : see note w to section 48, C. L. P. Act.

{l) Taken from Eng. Stat. 17 & 18 A^ic. cap. 125, s. 79. Founded upon the

second report of the Common Law Commissioners, section 48.

(to) The application of this section is in some degree made to depend upon a

reference to the mandamus clauses. It is enacted that in all cases of breach of

contract or other injury, <fec. plaintiff "may in like cases and manner as herein-

before provided with respect to writ of mandamus, claim a writ of injunction,"

<fec. It is not in every case of a breach of contract or other injury that plaintiff

may obtain a writ of mandamus : see note h to section 1. But between the cases

in which the proper application would be for a mandamus, and those for an

injunction, there is at least one obvious distinction. The former writ issues to

command the doing of something and is in general issued in cases of non-feasance
;

whereas the latter writ does not so much issue to command the doing of a thing
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brought an action, (n) he may, in like case and manner as Com-ts of

as to desist from doing something, and issues generally iu cases of misfeasance,
or in the words of this section, the injunction may issue " against the continuance "

of a breach of contract or other injury. However in some degree the enactment
is anticipatory, for relief may be asked not only against the continuance, &c. but
against the "repetition" and against the "committal" of any breach of contract
or injury of a like kind arising out of the same contract or relating to the same
property or right. The words "breach of contract or other injury^' are also

deserving of attention. The first inference is that a breach of contract is an
injury within the meaning of the section. Cases have arisen in which great
doubts were entertained as to whether, for the breach of a particular contract,
the remedy was on the contract or in tort. The distinction apj^ears to be that
whenever there is a duty arising from a general emplo3-ment, then the action
may be brought in tort, though the breach of such duty may consist in doing
something contrary to an agreement made in the course of such duty by the party
on whom the general dutj' is imposed: Courtenay v. Earle. 10 C. B. To ; see also
Boorman et al v. Brown, 3 Q. B. 511, reported as affirmed in 11 CI. cfe F. 1 ; V/ood
V. FiiTiis, 21 L. J. Ex. 138. Where the command to desist from the doing of an
act involves the doing of some other act, the injunction may nevertheless be
granted: Jessel y. Chaplin, 4 W. R. 610. Thus, in an action for tlie obstruction
of plaintiff's lights by the erection of a wall, the court granted an injunction, the
effect of which was of necessity to compel defendant to take down the wall : lb.

Many cases of alike kind will readily suggest themselves: see Bradbce v. The
Mayor, ^-c. of London, Governors of Christ's Hospital, 4 M. & G. '714; Eose y.

Groves et al. 5 M. & G. 613; Firmstone et al v. Wheeley et al. 2 D. it L. 203;
Goldthorpe v. Hardman, lb. 412; Russell v. Shenlon, 3 Q. B. 449; Fay v. I'ren-

iice et al. 1 C. B. 828 ; Brown et al v. 3Iallett. 5 C. B. 599, decided in courts of
common law; and the cases of Martin et itx. v. Nutkin et al, 2 P. Wms. 266 ; Haines
V. Taylor, 2 Ph. 209, affirmed 10 Beav. Vo; Spencer v. London S^- Birmingham Rw.
Co. 8 Sim. 193; Squire \. Campbell, 1 M. <fe C. 459; Attorney-General v. Forbes,

2 M. & C. 123; Earl of Rlpon et al v. Hobart et al, 3 M. & K. 169, decided in
courts of equity. There are cases in which courts of equity grant injunctions
prohibitory in form but mandatory in effect, the principles of which will govern
the apj^lication of the section under consideration: see Earl of Mexbormyh v.

Bower, V Beav. 127. But a writ of injunction, the effect of which would be to
compel defendant to do an illegal act, will not be granted: London and North
Western Railway Co. v. Webb, 9 L. T. N.S. 291.

(k) The "breach of contract or other injury" must be one for vrliich plaintiff

is entitled to bring and for which he has brou2,-ht an action. Tliere must be the
legal right infringed upon b}- the wronoful act or injury, the subject of the action.

Courts of equity have observed the principles involved in this provision with as

much strictness as courts of law can well do. In application to courts of equity
for relief in cases depending upon legal rights, these courts have at all times taken
good care that the right should be ascertained before their jurisdiction by injunc-

tion is exercised. In all applications of the kind the first question to be deter-

mined is the legal right. If the court doubt that, it may commit injustice by
interfering until it be decided. A great objection to granting an injunction before

the legal right is ascertained is that the granting of the writ itself operates upon
the question before that question is discussed and determined in the ordinarv
mode. Hence courts of equity, unless quite clear as to the legal right, have
deemed it the safer course to abstain from exercising tlieir jurisdiction until the
determination of that right: see. Rigby v. Great Western Raihcay Co et al, 1 Coop.
C. C. 3 ; Clayton v. Attorney- General. lb. 139; Saunders et al v. Smith et al. 3 M.
M C. Vll ; Bramwell v. ILtlcomb, lb. 'i'6l ; Pidiling v. How. S Sim. 477; CoUard v.

Allison, 4 M. <t C. 487 ; Ringer v. Biake, 3 Y. i C. 591 ; Smith v. Elger, 3 Jur. 7.90 ;.
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hereinbefore provided, with respect to Mandarmis, (o) claim

a Writ of Injunction (p) against the repetition {q) or con-

tinuance of such breach of contract or other injury, (r) or the

Spotdswoode v. Clarke, 2 Phill. 154; Stevens y. Keating, lb 333; Semple \. The
London and Birmingham. Railway Co. 1 Rail. Cas. 120; Electric 'lelegraph Co. v.

Noll et al. 11 Jur. 157 ; Enyhindy. Curling, 8 Beav. 129; Bridsowv. McAlpine, lb.

229; Haines v. Taylor, 10 Beav. 75; Ro^ith v. Webster, 10 Beav. 501; Lidgett v.

Williams, 4 Hare, 4(J4; Hadfield \. Manchester South Junction and Altringham,

Railway Co. 12 Jur. 1083; Dakin v. The London and North Western Railway Co.

13 Jur. 579. There are, however, cases in Avhich equity, in the exercise of its

peculiar jurisdiction, will grant relief by injunction, though there be no legal sub-

sisting riglit, as in cases of breach of trust, confidence, &c. : see Prince Albert v.

Strange et al, 1 Mac. & G. 25; and on the other hand some cases in which equity

will not interfere though there be the legal right: see Duke of Bedford v. British

Jluseum, 1 Coop. C. C. 90; Davenport v. Davenport, 7 Hare, 217; Clark v. Free-

man, 11 Beav, 121 ; Sainter v. Ferguson, 1 Mac. & G. 286. Where a court of

equity sees that there is a question between the parties, and that that question

may be dealt with but cannot be wholly decided at law, while a part of the relief

sought by plaintiff can only be obtained in equity, the court of equity Avill, on
a motion for au injunction to restrain an action at law, grant the injunction until

the hearing of the cause: The Athenaeum Life Assurance Co. v. Pooley et al,

27 L. T. Rep. 232. But it must be on plaintiff's paying into court the amount, if

any, due from them to the defendants in equity, and undertaking to pay what
may become due up to the hearing of the cause: lb.

(o) It has been contended that the words " in like case," as used in this section,

mean in actions of the same description as mentioned in section 1, which gives

the remedy by mandamus in any action except " ejectment or replevin." But
whether these two forajs of action are to be excepted from the operation of the

section here annotated has been made a question : Eraser v. Robins, 3 U. C. L. J.

112. In England an injunction has been refused in an action of ejectment: Baglis

V. LeGros et al, 2 C B. N.S. 318; and such, notwithstanding some cases to the

contrary, Bell v. White, 3 U. C. L. J. 107; Robins v. Forttr, 2 U. C. L. J. 230;

Eraser V. Robins, 3 U. C. L. J. 112; is now the settled practice here: Land v.

Gilkison,1 V.C. L.J. 151.

(p) The effect of these sections as to injunctions is to allov/ it only to plaintiffs

claiming unliquidated damages: Carnes v. Nisbett, 4 L. T. N.S. 558; s. c. 30 L. J.

Ex. 348 ; and in such cases to give the same power to a court of law as to grant-

ing an injunctiini wltich courts of equity exercise in cases where the injunction is

granted witliout (enns ; in other wortis, the courts of common law will only grant

au injunction wlicre, under similar circumstances, a court of equity v/ould grant

an absolute injurx-tion : Mines Royal Societies v. Jfagnay, 10 Ex. 489. Interlocu-

tory injunctions seem to be giantable under sections 12, 13.

((/) Fraudulent use of tra<le niai-ks: Crawshay v. Thompison ci al, 4 M. & G. 357 ;

R-xtgrrs it al v. Xowill et al, 5 G. B. 109. Piracy of designs : Jlilliiigen v. Ficken,

1 C. li. 799. Infrin^^ement of jiatents: Mayall v. Higbey, 31 L. J. Ex. 329; Hnnt-

i,HiU>u. V. Lntz et >il. 13 U. 0. 0. V. 108 ; Stead v. Williams^et al, 7 M. & G. 818 ; Rus-

sell v. Lcd.iam et al, 14 M. it W. 574; or of copyrights: Wright v. Tallis et al, 1 C.

B. 8'.):5 ; making- and sellifig reduced copies of photographs: Mayall \. Higbey,

1 \\. & C. 148; manufacture of plowshares : Huntington y. Lutz et al, 13 U.C. C.P,

!('>!<
; may be cited as exam[>les.

(/) This i);ni- of the soetion will apply either to the continuance of a wrong
jJroperly so called, for instance, a trespass by placing stakes on plaintifl"s land
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committal of any breacli of contract or injury of a like kind

arising out of the same contract or relating to tlie same pro-

perty or right, (s) and he may also in the same action

include a claim for damages or other redress. {(') 19 Vic. c.

43, s. 283.

10. (u) The Writ of Summons in such action Cv) shall TheSum-
. mons and

be in the same form as the Writ of Summons in a personal iiuiorsement

action, (w) but on every such Writ and copy thereof, there

shall be indorsed a notice, that in default of appearance the

Plaintiff may, besides proceeding to -Judgment and Execution

for damages and costs, apply for and obtain a Writ of Injunc-

tion, (a:) 19 Vic. c. 43, s. 284.

11. (a) The proceedings in such action (I) shall be the The pro-

same as nearly as may be, and^ subject to the like control as besimTiarto

the proceedings in an action to obtain a Mandamus under

and continuing them there notwithstanding a verdict in plaintiffs favour : Bowyer
V. Cook, 4 C. B. 236 ; or of a breacli of duty arising out of a contract, for instance,

a covenant to keep insured : Dormay v. Borradaile, 5 C. B. 380 ; see further Love-

lock V. Franklyn et al, 8 Q. B. 371 ; Cannock v. Jones, 3 Ex. 233.

(s) These words may be held to apply to a class of cases where a party violates

confidence reposed in him as an agent, who, having obtained possession of pro-

perty belonging to his principal for a given purpose, in fraud of that principal,

appropriates it to some other purpose : see Phillips et al v. Huth et al, 6 M. & W.
672 ; Eden v. Turtle, 10 M. <fe W. 635 ; Hatfield v. Phillips et al, 14 M. <fe W. 66.5

;

see also Sykes v. Giles, 5 M. & W. 645 ; Raleigh et al v. Atkinson, 6 M. & "W. 670;
Pickwood V. Neate, 10 M. &. W. 206.

(t) Plaintiff claiming a writ of mandamus must allege either that he " sustains

or may sustain damage from the non-performance of the duty" to be fulfilled

:

section 2. But when claiming an injunction, it would seem from the peculiar lan-

guage of this section, he may or may not in addilion " include a claim for damages
or other redress." The granting or refusing of the writ is discretionary with the

court: Games v. Nesbilt, 7 H. & N. 778 ;
Jessel v. Chaplin et al, 2 Jur. N. S. 931

;

Lumleu V. Wagtier, I DeG. M. & G. 604; London and South Western Rail^iay Go.

V. Webb, 15 C. B. N.S. 450 ; Matthews v. King, 3 H & C. 910 ; Sutton v. The South

Eastern Raihvay Co. L. R. 1 Ex. 32.

{u) Taken from Eng. Stat. 17 <fe 18 Vic. cap. 125, s. 80.

(y) Such action, i. e. an action brought for a breacli of contract or other injury,

and such as mentioned in the preceding section.

(w) See Form A. No. 2 C. L. P. Act.

(x) Plaintiff must indorse the claim for injunction on his writ of summons, and

failing to do so can have no injunction: Arklandv. Hall, 2 Prac. R. 388. Besides

the form of indorsement must comply with that given in the statute: Ritchey v.

The Toronto Roads Co. 23 U. C. Q. B. 62.

(a) Taken from Eng. Stat. 17 it 18 Vic. cap. 125, s. 81.

(6) Such action. See note v to section 10.
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p-ises of the provisions hereinbefore contained, (c) and in such action
Mandamus, -r -, .

> •
, i , , l -rrr • . n -r • • 1 1

Judgment may be given that the \Vrit oi injunction do or do

not issue as justice may require; (d) and in case of disobe-

dience, such Writ of Injunction may be enforced by attach-

ment by the Court, (e) or when such Court is not sitting, by

a Judge. (/) 19 Vic. c. 43, s. 285.

13. ((/) The Plaintiff may at any time after the com-

(c) A demurrer to a claim for the writ in the declaration -will not be allowed
unless the declaration clearly shew the remedy by injunction inapplicable: Bilhe
et al Y. The London, Chniham and Dover Railway Co 3 II. & C. 95. The claim is

merely a prelimiminary formality to enable the plaintiff to ask for an injunction

at the proper time. It cannot, therefore, be pleaded to : Booth v. Taylor, L. R.
1 Ex. 51.

{d) The limits of the jurisdiction of courts of law as to injunctions are not yet
well defined. Courts of equity constantly decline to lay down any rule which
may limit their powers or discretion. For this reason, and owing to the differ-

ence in the constitution of courts of law and of equity, the latter courts no doubt
will, with respect to writs of injunction, exercise a more extensive jurisdiction than
courts of law. The absence of a remedy in other courts for a supposed wrong is

not of itself a sufficient reason to entitle courts of equity to assume jurisdiction:

Ri/ves V. The Duke of Wellington, 9 Beav. 579. There must be in each case wherein
ajjplication is made to a court of equity for an injunction, circumstances at least

disclosing equitable if not legal ground for relief: see Ilammon v. Sedgwick,

C Hare, 256; also Smith v. Jeyes, 4 Beav. 50-3; England v. Curling, 8 Beav. 120;
Uall V. Hall, 12 Beav. 414. If there be a clear legal remedy for the supposed
wrong in courts of law, equity will not interfere: Clark v. Freeman, 11 Beav.

112: also Goodheart v. Lowe, 2 .J. & W. 349; Bailv v. Taylor, 1 Russ. tfc M. 73:
Southey v. Sherwood et al, 2 Meriv. 435. But if there be no remedy or an
insufficient remedy at law, and there be equitable as distinct from legal grounds,

equity will interfere: Ridgway v. Roberts, 4 Hare, 106 ; also Greatrex v. Grealrex,

1 Di^G. & S. 692 ; Abemethy v. Hutchinson, 1 H. «fe T. 28 ; Routh v. Wibster,

10 Beav. 561; Prince Albert ^,. Strange et al, 1 Mac. <fe G. 25 ; McCrea v. Holds-

worth, 12 .Jur. 820; Geary v. JS'orton, 1 DeG. ife S. 9 ; Dickens'y. Lee, 8 -Jur. 183;
Kelly V. Hooper, 1 Y. & C. Cy. C. 197 ; Chappeil v. Purday, 4 Y. <t C. 485. ^Vhere
any act involving a breach of trust is intended to be done, though not in its conse-

quences irremediable, courts of equity will prevent it by injunction: Attorney-

General V. Aspinall, 2 M. &. C. 613. Thus an injunction was granted to rostrnin

the disclosure of secrets, of which defendant received a knowledge in the course

of a lawful employment: Evitt v. Price, 1 Sim. 483. But courts of equity will

not exercise any jurisdiction in criminal cases when the acts are of such a nature

as to injuriously affect rights of property: Springhead Spinning Co. v. RUey, L.

R. 6 Eq, 551.

(e) The proceedings to enforce obedience to a writ of injunction under tliis

section will resemble those of enforcing the performance of awards, as to which
see note i to section 163 C. L. P. Act.

(/) The power of a judge to act is only when the court is not sitting. Hence
during the term no single judge can issue an attachment under this section.

(g) Taken from Eng. Stat. 17 <fc IS Vic. cap. 125, s. 82, the origin of wliicli

seems to be Eng. Stat. 15 & 16 Vic. cap. 83, s. 42, as to infringements of letters

patent for invention.

I
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mencement of the action, and whether before or aftar When in-

Judgment, (/) apply ex parte to the Court or a Judge (J) w&yhThvA

for a "Writ of Injunction to restrain the Defendant in such brought.'"'^

action (/.;) from the repetition (rj or continuance of the

•wrongful act or breach of contract complained of, (???) or the

comiiiittal of any breach of contract or injury of a like kind,

arising out of the same contract or relating to the same pro-

perty or right; («) and such Writ may be granted or denied

by the Court or Judge upon such terms ns to the duration of

the Writ—keeping an account—giving security—or otherwise,

as to such Court or Judge seems reasonable and just; (o)

(h) The action intended is one for "a breach of contract or other injury:" sec-

tion 9; which admits of a "repetition" or "continuance.''

(i) This section appears to apply to interlocutory injunctions: Fraser v.

Bobins, 3 U. C. L. J. 112. The object of the interference of the court by interlo-

cutory injunction between two parties wlio are at issue upon a k'fjal rii^lit is

solely the protection of tlie i3r;>perty in dispute, until the leg-al right shall be
ascertained : Ilarman v. Jortes, 1 Cr. & Ph. 299. Upon motion of a plaintiff statin<^

that unless the court granted the writ he would sustain considerable loss before
the action was tried, the court granted a writ upon the terms that the plaintiff

would speed the action, and if the jury found for the defendant, would, if the
court so ordered, pay to the defendant any sum which the jurj' should award
to him as compensation for the damages sustained by reason of the interference
of the court in granting the writ: Longfield v. Cashvian, 11 Ir. C. L. 11. App.
xxiii. The interference of the court by interlocutory injunction may be invoked
under this section in cases of infringements of patents and copyrights, but with
respect to these, courts of equity are disposed rather to restrict than increase the
number of cases in which it interferes by injunction before the establishment of
the legal title: McNeill v. Williams, 11 Jur. 344. It is necessary to give great
weight to the question which side is more likely to suffer by an erroneous or
hasty judgment, and also to consider the prejudicial eifect the injunction may
have on the trial of the action : lb.

(J) The rule for the injunction must he nisi in the first instance: Giticvs v.

Symes, 15 C. B. 362; Warre7i v. Munroe, 2 U. C. L. J. 209.

{k) Such action : see note h to section 12.

(I) See note q to section 9.

(m) See note r to section 9.

(?i) See note s to section 9.

(o) Upon the invasion of a patent right the party complaining has in equity a
right to the protection of an injunction, although the other partj- may promise to
commit no further infringement and may offer to ])aj- the costs of preparing the
bill: Geary v. Norton, 1 DeG. & S. 9. An injunction being applied for, it is not
sufficient for the defendant to admit the infringement and promise, not to repeat
it: Lonh v. Hague, "Web. Pat. Cas. 200. And if infringement be shown, proof of
enjoyment for twelve j-ears establishes a prima facie case for an injunction : Neilson
et al v. Thompson et al, Web. Pat. Cas. 277. Where a patent is new the court of
equity considers the proof of the title in the patentee to be wanting, inasmuch as
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and in case of disobedience, such Writ may be enforced by

the public have had no opportunity of contesting the validity thereof, and there-

fore in such a case refuses to interfere by injunction until the title is established at

law: Caldwell v. Van VLissengen, 9 Hare, 415. Plaintiffs licensed defendant to

use a patent at the annual rent of £2000, reserving the power of determining the

lease in defixult of payment. The defendant failed to pay the entire rent, but the

jilaintiffs allowed him for several years to use the patent, and received payments
on the footing of a reduced rent: Held that bj' so doing the plaintiffs had elected

not to treat the previous breach as a forfeiture of the license, and that con-

sequently they were not entitled to an injunction restraining defendant from
usiuET the patent: Warwick v. Hooper, 3 Mac. &, G. 60. On an application for an
injunction to restrain the infringement of a patent, the party applying must
swear that, at the time of making the application, he believes that at the date of

the patent the invention was new, or had not been previously known or used ia

the Province: Slurz v. De la Rue, 5 Russ. 322. A court of equity will not inter-

fere upon the application of an author to restrain the publication of a work which
is of such a nature that an action could not be maintained for damages: Southey

V. Shcru-ood et at, 2 Meriv. 4."15.

Courts of law must, under the injunction clauses of this act, do as nearly as possi-

ble as courts of equity would do in similar cases: Gittinsy. Symes, 15C. 13. 3iJ3, per
JerviS, C. J. ; see Bridson v. Benecke, 1 2 Beav. 1 ; McCrea v. Iloldsworlh, 12 Jur. 820

;

Bridson v. Mc Alpine, 8 Beav. 229 ; Dickens v. Lee. 8 Jur. 183 ; Kelly v. Hooper, 1 Y.
& C. Cy. C. 197 ; Sweet v. Cater, 11 Sim. 572 ; Bacon \. Jones, 4 M. & C. 4o3; Col
lard V. Allison, lb. 487 ; Sweet v. Maugham, 11 Sim. 51 ; Saunders el al v. Smith et

al, 3 M. tfe C. 711 ; Curtis v. Cutis, 8 L. J. N.S. Cv. 184 ; Leu-is v. Fullarton, 2 Beav.

6 ; Motley v. JJownman, 3 M. <fe C. 1 ; Martin v. Wright, 6 Sim. 297 ; Baily v. Taylor,

1 Russ. & M. 73 ; Young v. White, lb. 532. A court of cquitj', where justice

requires it, will grant an injunction to restrain a piracy, on the api)lication of a
person having only an equitable title : Chappell v. Purday, 4 Y. &. C. Cy. C. 485

;

Hodges et al v. Welsh, 2 Ir. Eq. R. 266 ; Mawman v. Tegg, 2 Russ. 385. But courts
of equity are averse to the practice of their time being occupied by applications

for injunctions to restrain infringements of copyright in cases in whicii it is difh-

cult, if not impossible, to take an account of the loss of which complaint is made

:

Bell el al v. Whitehead, 8 L. J. N.S. Ch. 141 ; s. c. 3 Jur. 68. The English Patent

Law Amendment Act, 15 ct 16 Vic. cap. 83, s. 42, was held to vest in any English
court of common law in which an action for the infringement of a patent is pend-
ing, the powers before exclusively exercised by courts of equitj' ; and to enable

courts of common law to grant either by interlocutory order an account of all

patent articles sold during the suit, or after verdict for the plaintiff, and as part

of the final judgment in the action, an account of all profits made bj^ the defendant
since the commencement of the action, and after notice that an account would be
required. But that no court of common law has power, where damages, nominal
or substantial, have been recovered by the plaintiff, to order an account of profits

made by the defendant prior to the commencement of the action, the damages
assessed by the jury being considered as the compensation for the loss of such
profits: Holland v. Fox, 3 El. & B. 977. Where an action is brought for the

infringement of a patent, a retrospective account of the defendant's sales and
profits of the patented article will not in general be granted before judgment:
Vidi V. Smith el al, 3 El. ife B. 969. Upon reasonable evidence of the existence of a

valid patent, and of its infringement by the defendant, and of the defendant's

making a profit thereby, defendant may be ordered to keep an account of all sales

to be made of the article alleged to be an infringement, and of the profits thereon,

until further order of the court, upon condition of the plaintiff's waiving all right

to more than nominal damages at the time of the action, and undertaking, in case

the verdict and judgment should be in favour of defendant, to pay the expense of
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attachment by tlie Court, {p} or vrben such Court is not

sitting, by a Judge. (5)

IS. (/•) Any order for a Writ of Injunction made by a wntsand

Judge, or any Writ issued by virtue thereof, mny be dis- wri'ts^o'be

charged, varied or set aside by the Court on application coiftroi'of

made thereto by any party dissatisfied with such order. («)
*^*^ Court.

19 Vic. c. 43, s. 286.

keeping such an account. The court, under the 15 & 16 \^ic. cap. 83, s. 42, -will

only direct an account to be taken of the profits which had been actually made by
the defendant, and not of the loss which the plaintiff has sustained by the infringe-

ment: JEhcood el al v. Christ?/ et al, 18 C. B. N.S. 494; and in the case of an assignee

a patent the account will be taken only from the dale of the registration of the

assignment under section 35 of that act: lb. But the act here annotated does not

go so far even in this respect as the Eng. Stat. 15 ik 16 Vic. cap. 83, s. 42. The
section, it will be observed, though empowering the court to grant an injunction

ordering defendant to keep an account or otherwise, does not, it seems, give power
to the court of common law to order an account to be taken of the profits or to

order the defendant to pay: Huntington y. Lutz et al, 13 U.C.C.P. 168. A plaintiff

having obtained an ex parte injunction pending an action for a nuisance, and after-

wards neglecting to proceed with the action as promptly as he might, the court

held that sucli neglect was a sufficient ground for dissolving the injunction : Dunn
T. Xajilor, 30 L. T. Rep. 285. An injunction had been obtained restraining the

defendants from carr^'iug on certain works, and upon motion for costs of a rule

for attachment for breach of it, the court held that the injunction was a continu-

ing one: De LaRue et al v. Fortescue et al, 2 H. <fe N. 324; see further as to this

section the observations of Stuart, V. C. in Edwards-Wood x. Baldwin. 9 L. T. N.S.

474, and the observations of the lords justices in Swai/ne v. The Great Norihern
Jiailwai/ Co 9 L. T. N.S. 745 ; and as to practice in Cliaucery in patent cases,

see i^rice's Patent Candle Co. y. Uauwen's Patent Candle Co. 4 K. & J. 727.

(p) See note e to section 11.

(q) See none/ to section 11.

(r) Taken from Eng. Stat. 17 <fc 18 Vic. cap. 125, s. 82.

(s) Immediately after the delivery of declaration in an action for nuisance by
boiling carrion for a dog kennel near plaintiff's residence, an injunction restrain-

ing defendant from continuing the nuisance was granted ex parte at chambers, the

order of the judge imposing no terms and making no mention of costs. The writ

contained an order on defendant to pay the costs of the application, the order and
the writ,w-hich costs were taxed against defendant. The trial of the action having
been postponed on plaintiff's countermand from the spring assizes to the summer
assizes, defendant in the meantime obtained a rule calling on the plaintiff to show
Avhy all furtlier proceedings on the writ of injunction shonld not be stayed until

alter the trial of the cause, and on the argument the court declined to make the

rule absolute in tlie terms in which it was moved, as that would be practically set-

ting the injunction aside, and the nuisance might be recommenced immediately;

but as it was unjust that defendant should pay the costs of the injunction when it

might turn out he had committed no nuisance at all, they made the rule absolute

to stay all proceedings in respect of the costs until after the trial of the action

:

Grindley v. Booth, I'i L. T. N. S. 469. Wlien an injunction lias been granted it

continues to exist until disciiars'ed, and the plaintiff may at any time apply for

an attachment in case of disobedience; De LaRue et al v. Fortescue et al, 2 H,
& N. 824.



ABSCOXDIISTG DEBTOES
Con. Stat. U. C, Cap. 25.

An Act respecting Absconding Debtors. (")

Her Majesty, by and with the advice and consent of the

Legislative Council and Assembly of Canada, enacts as

follows :

WHO IS AX ABSCONDING DEBTOR.

I, iji) If any person resident in Upper Canada (<•) in-

(a) The laws as to absconding debtors liave fur a lonc^ time been peculiar to

this Province, and tiie provisions are original, not having been directly copied

from the statute book of any foreign state. In this Province the lead lias been
taken even of England. The first English act upon this subject was 14 &, l.") Yic.

cap. 22, passed 1st August, 1851. It falls far sliort of the completeness of ours.

The object of these laws is to secure the property and effects of an absconding

debtor, and indirectly to force him to put in special bail. The law of arrest is

designed to attain the same end by different means. For a verj' full and interest-

ing review of all our laws upon the subject of absconding debtors, and a cunipari-

Bon of remedies given in division courts with those in the superior courts, see

Francis v. Brown et al, 1 1 U. C. Q.B. 558. Tiiis act, which was originally a j^art

of the C. L. P. Act, 1856, has not, since the bankruptcy act of 1864, been as much
in use as when we had no bankruptcy law of any kind ; but it is not obsolete;

cases occasionally arise under it, and for this reason the editor has thought it

better to reproduce it with notes.

{h) This section in some respects resembles the old acts 2 Wm. IV. cap. 5, s. 1,

and 14 <fc 15 Vic. cap. 10, s. 1.

(c) "T/" any person resident" <tc. The old act, 2 Wm. IV. c. 5, s. 1, did not

thus describe defendant. It was simply as follows : "If any person being indebted,

&c. shall, <fcc." And there was much difference of ojiinion as to whether the

legislature really did not intend to restrict the act to defendants absconding who
had been formerly residents. The several opinions of Robinson, C. J. Sherwood,
J. and Macaulay, J. upon this question, will be found in Ford v. Lusher. 3 O.S.

428. The Absent Defendants' Act, 14 &. 15 Vic. cap. In, s. 1, was express upon
the point, so far as concerned proceedings taken under that statute, i e. : " Pro-

ceedings may be commenced, &c. against any person uho, having resided in Upper
Canada, is absent therefrom," <tc. What is tlie scope of the terra " resident," as

used in this section, and under what circumstances can defendant be said to be a
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debted ((?) to any other person, (e) departs from Upper wiiotobe

Canada with intent to defraud his creditors, (/) and at the au^abscond-

time of his so departing, is possessed to his own use and ^"^ *^^^^°'^'

benefit, of any real or personal property, credits or effects

therein, ((/) he shall be deemed an absconding debtor, (Ji)

and his property, credits and effects aforesaid, may be seized

and taken for the satisfying of his debts by a Writ of Attach-

ment. (0 19 Vic. c. 43, s. 43.

resident? Persons whose nsual and accustomed home is in a foreign country, but
who come to Canada occasionally on business, cannot by any latitude of construc-

tion be described as residents of Canada: see Ford v. Lusher, 3 O.S. 428, and
Taylor v. Nirholl, 1 U. C. Q. B. 416. If a defendant seek to set aside an attach-

ment issued against him as an absconding debtor, on the ground that " he never
lived or was in Upper Canada for such time or purpose as to bring him within
the meaning of this act," he must show these facts clearly to the court: The
Niagara Harbour and Dock Co. v. Smith, M. T. 1 Vic. MS. R. & H. Dig.

"Absconding Debtor," 22. Where a person usually residing in Scotland came to

this Province to settle some affairs, and v/hile here referred disputes concerning
them to arbitration, upon which an award was made against him, hut not pay-
able for two years. Before the expiration of the two years he left the Province.
Held that he was neither a "debtor" nor an " absconding debtor " within the
meaning of 2 Wm, IV. cap. 5 ; Taylor y. Nicholl, 1 U. 0. Q. B. 416.

((/) The word "indebted" as used in this section would seem to exclude the
presumption that an attachment can be granted for an unliquidated demand,
unless the demand be of such a nature that plaintiff can make oath to the amount
thereof as in ordinary affidavits to hold to bail. Such, for example, as demands
for work and labour, goods sold and delivered, Ac. where no specific price has been
agreed upon and the amount of indebtedness depends upon the quantum meruit

or quantum valebat: see Clark v. Ashfield, E. T. V Wm. IV. MS. R. & H. Dig.
"Absconding Debtor," 11 ; see further C. L. P. Act, section 288, note J.

{e) The old restriction as to the party being indebted to "an inhabitant of this

Province," 2 Wm. IV. cap. 5, s. 1, in order to warrant proceedings has been aban-

doned. Indeed, it was repealed as early as 5 Wm. IV. cap. 5, s. 2, of that year
and reign. Where defendant being sued as an absconding debtor under the old

practice, moved to set aside the attachment and subsequent proceedings several

months after the last proceeding was had, on the ground that plaintiff was not an
inhabitant of this Province, but did not in his affidavit negative indebtedness to

any inhabitant of this Province, his application was refused: Fisher et al v.

Beach, 4 O.S. 118.

( f) As to question of intent generally under analogous provisions, see Gottwalls

T. Mulholland, 15 U. C. C. P. 62 ; Bank of Toronto v. McDougall, lb. 475 ; Tuer v.

Harrison, 14 U. C. C. P. 449; Spirett v. Willows, 11 L. T. N.S. 614.

{g") The fact of possession of land is prima facie evidence of a seisin in fee. A
person in possession of land without other title has a devisable interest: Asher
et ux V. Whitlock, L. R. 1 Q. B. 1.

(A) As to the ordinary proceedings against defendants, whether British subjecta

or foreigners, out of the jurisdiction of the court: see ss. 43, 44, 45.

(i) The writ should be issued by the clerk of the process : Wakefield et al v
Bruce, 5 Prac. R. 77.
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AFFIDAVIT TO OBTAIN" ORDER FOR ATTACHMENT.

1.

—

In the Superior Courts.

Proceedings @. (/'•') Upon affidavit made by any Plaintiff, his servant

vft°that"the or agent, (/) that any person so departing is indebted to such

hath"ai>"* Plaintiff in a sura exceeding one hundred dollars, (m) and
sconded. &c.

gfjiti^g tj^e cause of actioH, (?t) and that the Deponent bath

good reason to believe and doth verily believe that such per-

son hath departed from Upper Canada and hath gone to

(stating some place to which the absconding Debtor is

believed to have fled or that the Deponent is unable to

obtain any information as to what place he hath fled,) (o)

with intent to defraud the Plaintiff of his just dues, (p) or

to avoid being arrested or served with process, (g) and upon

(k) Much resembles old Stat. IT. C. 2 Wm. IV. cap. 5, s. 1.

(I) The safest rule in framing these affidavits will be to follow, as closely as

possible, those relating to common affidavits of debt: Anon 2 O.S. 292, per Robin-

son, C. J. The same certainly must be observed in afHdavits for suing out attach-

ments as in affidavits to hold to bail ; the debt to be as certainly sworn to in the

one case as in the other: McKenzie v. Bussell, 3 O.S. 34.'3, per Robinson, C. J.

To allow an}' unlimited degree of uncertainty in them would of course lead to

abuse. An affidavit for an attachment in which the debt was sworn to as being

for money lent and advanced to the defendant, without sa\'ing by whom, was held

to be defective: lb. An affidavit of a plaintiff stated that the defendant wag
indebted to the plaintiffs in the amount of certain promissory notes, which were

described, showing them to be overdue and held by the plaintiffs, and that

defendant had departed, &c. with intent to defraud plaintiffs, held sufficient:

Wiikefield et al v Bruce, 5 Prac. R. 77. It is not necessary that the plaintiff

should swear that the debtor was residing in this Province if that fact be sworn
to by other persons: lb. It is sufficient to show that the debtor intended to

defraud the plaintiffs without showing an intention to defraud creditors generally:

lb. The afhdavits should not be intitled in any cause before the issue of tlie writ,

but are not thereby vitiated: lb. Where a warrant of attachment had been

issued against an absconding debtor under the practice that prevailed previous

to this act, and the notice thereby required had been duly given, a writ of attach-

ment was granted under this act without a new affidavit: Ross et al v. Cook,

3 U. C. L. J. 48 ; Buchanan v. Ferris, 3 U. C. L. J. 48.

(m) The former minimum limit was five pounds: 2 Wm. IV. cap. 6, s. 1. The
minimum is here stated to be $100, obviously with reference to the Division

Courts Act, which gives a remedy by attachment in those courts for any sum not

exceeding $100, nor less than twenty sluUings. At the time when the former

acts were passed, fixing the minimum at £5, the inferior courts had not the juris-

diction just mentioned.

(n) Which must be a debt of some kind : see note d to section 1 of this act.

(o) " Hath departed this Province, or is concealed within the same," were the

material words of the old act: 2 Wm. IV. cap. 5, s. 1.

{p) As to when there is a debt: see note d to section 1.

{q) These words are exactly the same as those used in rei^ealed Stat. 2 Wm.
IV. cap. 5, s. 1.
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the further affidavit of two other credible persons, (?•) that Further

they are well acquainted with the Debtor mentioned in the

first-named affidavit, and have good reason to believe and do

believe (s) that such Debtor hath departed from Upper

Canada with intent to defraud the said Plaintiff, or to avoid

being arrested or served with process, (?) either of the Supe-

rior Courts of Common Law or any Judge thereof, or the

Judge of any County Court, may, by rule or order, direct a

Writ of Attachment to issue from either of such Superior Writ of At-

Courts, (u) and may in such rule or order appoint the time issu™*^"

for the Defendant's putting in Special Bail, which time shall

be regulated by the distance from Upper Canada of the place

to which the absconding Debtor is supposed to have fled,

having due regard to the means of and necessary time for

postal or other communication, (i;) 19 Yic. c. 43, s. 44.

3. Repealed by Stat. 23 Vic. cap. 42, s. 1.

2.

—

In CouNTr Coukts.

4. (h) In case the sum claimed be within the Jurisdiction in cases in

of the County Courts, (<?) any such Court or the Judge or courtJ

(r) Qu. Are -witnesses " credible " if pecuniarily interested ? No person can
now be excluded by reason of incapacity, crime or interest, from giving evidence
either in person or by deposition on tlie trial of any issue joined, (fee. : 33 Vic. c.

13, s. 2. Besides, the parties themselves with few exceptions are made admissible
witnesses: lb. s. 4.

(«) The persons deposing as to the absconding of a debtor should state the
grounds of their belief where they live at a considerable distance from the debtor's
late residence: The Bank of Upper Canada v. Spa ford, 2 O.S. 373. Where the
debtor resided at Brockville, and the persons making the affidavit in the town of
York (now Toronto;, an attachment was refused, the grounds of belief not havino-
been stated : lb.

^

{t) For sufficiency of statement by two credible witnesses under the old law • see
Totten V. Fletcher, T. T. 2 & 3 Vic. MS. R. & H. Dig. " Absconding Debtor," 20.

(m) Under the act of 2 Wm. IV. cap. .5, it was held (Macaulay, J. dissentiente)
that a writ of attachment could be regularly issued against an abscondino- debtor
though he had been previously held to bail for the same cause of actioiTand the
bail discharged by a reference to arbitration: Mosier v. McCan, 3 O.S. 77,

(v) The same words as used in s. 43, of C. L. P. Act, allowing service of
process on defendants without the jurisdiction of the courts. The writ should
like all other original writs, be issued by the clerk of process: Wakefield el al v!
Bruce, 5 Prac. R. 77.

(6) Much resembles repealed Stat. U. C. 2 Wm. IV. cap. 5, s. 1.

(c) i. e. In all personal actions where the debt or damages claimed do not
exceed $200, and in all causes and suits relating to debt, covenant and contract
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Judges to
order Writs
to i-isue.

Contents of.

Form of
Writ and
Summons,

acting Judge thereof, (c^) may in like manner by rule or order

direct a Writ of Attachment to issue from such Court, and

the proceedings thereon shall be the same as in this Act pro-

vided, (e) 19 Vic. 0. 43, s. 44; 19 Vic. c. 90, s. 2.

WRIT OP ATTACHMENT AND SUMMONS.

^, (/) The Writ of Attachment shall also contain a

Summons to the Absconding Debtor, (^) and shall be in the

form following : (h) 19 Vic. c. 43, s. 43.

Upper Canada, ) Victoria, &c.

County of ) To the Sheriflf of, &c.

(Seal )

We command you, that you attach, seize and safely keep

all the real and personal property, credits and effects, together

with all evidences of title or debts, books of account, vouchers

and papers belonging thereto, of C. D., to secure and satisfy

A. B., a certain debt (or demand) of $ (or £ ) {the sum

sicorn io) with his costs of suit, and to satisfy the debt and

demand of such other creditors of the said C D., as shall

duly place their Writs of Attachment in your hands or other-

wise lawfully notify you of their claim, and duly prosecute

the same. And we also command the said C. D., that within

to $400, where the amount is liquidated or ascertained by the act of the parties

or by tlie si2;nature of the defendant: Con. Stat. U. C. c. 15, s. 17; sub-ss. 1, 2.

To any amount on bail bonds given to the sheriff in any case in a county court,

whatever may be the penalty: lb. sub-s. 3. On recognizances of bail taken in a

county court, whatever may be the amount recovered or for which the bail therein

may be liable : lb. sub-s. 4.

[d) Relative powers : see note w to section 48 C. L. P. Act.

(e) Sec sections 1, 2, of this act.

(/) Resembles what was required in the form of the warrant of attachment

under the repealed Stat. U. C. 2 Wm. IV. cap. 5, s. 1.

{g) The attachment under the old law did not contain any form of summons
to the absconding debtor: see form in Meighan et al v. Finder, 2 O.S. 292. It

merely directed the sheriff to " seize and safely keep " all defendant's " estate,

as well real as personal." It was a proceeding incidental to the suit, and did not

interfere with the summons or other ordinary steps in the cause. The form given

to this section requires the absconding debtor to put in special bail, and informs

him of the seizure of his property. The writ of attachment is now the cisra-

mencement of the action. Consult the form in schedule as to the indorsements

necessary.

{h) Not " or to the like effect."
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{tlie time named in the Judge's order or rule of
Court,) days after the service of this Writ on him, inclusive

of the day of such service, he do cause special bail to be
entered for him in our Court (or County Court) of , in

an action to recover $ (yr £ ) (the sum sworn to) at the

suit of the said A. B.; And we require the said C. D. to take

notice, that his real and personal property, credits and effects

in Upper Canada have been attached at the suit of the said

A. B., and that in default of his putting in special bail as

aforesaid, the said A. B. may, by leave of the Court or a
Judge, proceed therein to judgment and execution, and may
sell the property so attached; And we command you, the
said Sheriff, that as soon as you have executed this Writ, you
return the same with the inventory and appraisement of what
you have attached thereunder.

Witness, <fec.

In the margin.

Issued from the Office of the Clerk {or Deputy Clerk) of
the Crown and Pleas (or of the Clerk of the County Court)
in the County of

(Signed)

J. H., Clerk, or Deputy Clerk, or

Clerk of the County Court.

Memorandum to he subscribed on the Writ.

-^ 5-—This Writ is to be served within six months from
the date thereof, or if renewed, then from the date of such
renewal, including the day of such date, and not afterwards.

Indorsement to be made on the Writ before service thereof.

This Writ may be served_out of Upper Canada, and was
issued by E. F., of

, Attorney, «&c., {as on a Writ
of Summons, under the Common Laio Procedure Act.)

6. Every such Writ shall be dated on the day on to be dated
which it is issued, {j) and shall be in force for six months Zttlnl to

capias*' see'^C l°p^a*^
^'*^ *^® practice enacted aa to writs of. summons aad
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be in force from its date, (7i-) and may be renewed for the purpose of
siiiiiou 3.

gg-ggjjjjg service on the Defendant, in like manner as a Writ

of Summons may be renewed under the Common Law Pro-

cedure Act. (0 19 Vic. c. 43, s. 43.

Writ of \t-
^* ^"^^ Kvery Writ of Attachment shall issue in dupli-

taLiiiiuiit cate, and shall be so marked by the officer issuing' the same
to issuL- in ' •'

_

'^

duplicate, (^tho costs of suing out the same being allowed only as if a

single Writ issued,) and one Writ shall be delivered to the

SheriflF to whom the same is directed, and the other shall be

used for the purpose of effecting service on the Defendant, (/j)

19 Vic. c. 43, 8. 44.

rnOCEDURE.

Further 8- ('0 ^^ ^asc it be shown by affidavit (p) to tlie Court

afteTsc'r'-"^^ or a Judge having jurisdiction in the case, (q) that a copy of

vice, &c.
^YiQ Writ was personally served on the Defendant, (?•) or that

reasonable efforts were made to effect such service, and that

such Writ came to his knowledge, (a) or that the Defendant

hath absconded in such a manner that after diligent inc^uiry

no information can be obtained as to the place he hath fled

to, {() such Court or Judge, if the Defendant has not put in

(k) Also in conformity with writs of summons: see C. L. P. Act, Schedule

A, No. 1.

(?) »'. e. Under C. L. V. Act, section 21, which see, together with notes thereto.

(m) Taken from the latter part of C. L. T. Act 1856, s. 44.

(«) This intends a personal service on defendant, if the same can be effected.

It is a provision which was by tlie C. L. P. Act, 1856, enacted for the lirst time.

Under the old law the attachment was issued for the guidance of the sheriff onl}'.

Process was served " by leaving a copy thereof at the last place of abode of such
person within this Province," <fcc. : 2 Wm. IV. cap. 1. s. 6.

(o) Taken from C. L. P. Act, 1856, section 45, which was a new provision in

that act.

(p) The affidavit may be sworn before commissioners appointed under 26 Vic.

cap. 41.

(y) Court or judge. Relative powers : see note w to section 48 C, L. P. Act.

(r) As to what constitutes "personal service:" see note v to section 16 C. L.

P. Act.

(a) As to " reasonable efforts " and "writ coming to defendant's knowledge:"
see note x to section 16 C. L. P. Act.

(0 To make application under this section to the court or a judge, it must bo
shown on affidavit, either (1) that the writ was personally served on defendant,

or (2) that reasonable efforts were made to effect the same, and that the writ
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Special Bail may, either require some further attempt to effect

service or may appoint some act to be done which shall be

deemed good service, (m) and thereupon, (or on the first

application, if the Court or a Judge thinks fit) such Court

or Judge may authorize the Plaintiff to proceed in the action

in such manner and subject to such conditions as the Court

ar Judge may direct or impose, (y) 19 Vic. c. 43, s. 45.

came to defendant's knowledge; or (3) that defendant absconded in such a man-
ner that after diligent inquiry no information can be obtained as to the place to
which he fled ; and (4) that no special bail has been put in for him: see Clark v
Mcintosh, 2 U. C. L, J. 231.

{u) ^' Or to appoint some act to be done tvhich shall be deemed good service.''^

Words of similar import were used in Stat. U. C. 3 Wm. IV. c. 1, which is the old
law regulating the service of process on corporations. In a case under that act
against a corporation resident in Lower Canada, application was made " that ser-
vice by affixing a cop}' of process in the crown office should be deemed good ser-
vice on defendants. As to directing that the copy of process put up in the crown
office should be deemed a valid service, I think no such order can be made in
tnis case more than in any other case. Wljen a party has been duly served with
the first process issued in a suit, and upon which he is brought into court, it is
competent under particular circumstances to direct that putting up copies of sub-
sequent proceedings in the crown office sliall be deemed good" service, but, as I
apprehend, in no other instance ." Sheru-oml el al v. The Board of Works,' I U.
C. Q. 13. 517. pn- llagerman, J. Where before this act came into force a writ of
attachment had been sued out and executed, and notice of the attachment inserted
in the Guzpite according to the old practice, and upon application by plaintiff,
after tliis act came in force, to be allowed to jiroceed with the service of his decla-
ration under the old practice, the following order was made: "That the plaintiff
be allowed to proceed in this action by tiling the declaration and notice to plead
in the office ol the deputy clerk of the crown at H. and that such filino- shall be
deemed good service;" also " that filing notice of assessment to the defendant
sliall be good service according to the practice in force before the Common Law
Procedure Act, lS5(i :" Re Kekendall et al v. McKrimmon, 2 U. C. L. J. 184; stfe
also Ktrr ct al v. Wilson et al, 3 U. C. L. J. 13. Service on the wife allowed aa
good service: McDougally. Gilchrhf, lb. 28. Service on nearest friends and
placing up copy in crown office: Baxter et al v. Dennie, lb. 69. So service of the
writ on some relative at his last place of abode : Ross et al v. Cook, lb. 48

;

Buchanan v. Ferres, lb. 48; Kerr el al v. Smith et al, lb. 108. Service by mail
ing to his address: Lyman et al v. Smith, lb. 107. Advertising for in Chancery:
see Slimson v. Slimson, 6 Grant, 379; Gilmour v. Matthews, 4 Grant, 376.

Affidavits for leave to proceed under this section should show

—

1. "Where the defendant resided and what was his business or occupation when
in the Province

;

2. What property he has (if any), and in whose hands it is
;

3. Whether he has any (and if any, what) friends or relations residing in this
Province or elsewhere

;

4. That defendant has not put in special bail to the action

;

5. What specific efforts have been made to effect personal service on the
defendant and to discover his whereabouts: Stephen et al v. Dennie, 3 U C
L. J. 69.

(y) Tlie old enactment 2 Wm. IV. cap. 5, s. 5, made it necessary for plaintiff to
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™ x.«. 9. r«) Before the Plaintiff obtains Judgment he shall

must prove prove the amount of the debt or daiiiap;es claimed by him in
his claim, ^

^ .

a j

&c. such action either before a Jury on an assessment, or by

reference as provided in the Common Law Procedure Act,

according to the nature of the case, (J)) and no execution

shall issue until the Plaintiff, his Attorney or Agent, has

made and filed an affidavit of the sum justly due to the Plain-

tiff by the absconding Debtor, after giving him credit for all

payments and claims which might be set off or lawfully

claimed by the Debtor at the time of making such last men-

tioned affidavit, (c) and the execution shall be indorsed to

levy the sum so sworn to with the taxed costs of suit, or the

amount of the Judgment including the costs, whichever is

the smaller sum of the two. (<?) 19 Vic. c. 43, s. 45.

wait three months after notice of the attachment published in the Gazette before

taking fm-ther proceedings. The advertisement in the Gazette is no longer

required ; nor is it requisite that phiiutitf shoukl await the expiration of three

months before proceeding witli his suit. Proceedings by attachment are much
assimilated to proceedings against defendants "resident abroad:" C. L. P. Act,

ss. 43, 44, 45.

(a) Taken from C. L. P. Act, 1S56, section 45, which was a new provision in

that act.

(6) The Stat. 2 "Wm. IV. cap. 5, s. 7, made it incumbent on plaintiff " to prove

his caM.se of action in the s.mie manner as if the general issue had been pleaded,"

(fee. Under this act it would seem that when the defendant does not appear, the

cause of action, whether sounding in debt or damages, is taken pro coitfcsso

a^-ainst him, rendering it only necessary to prove the amount of such debt or

damages: see Robertson v. Ross, 2 U. C. C. P. 193. The court under the old

practice felt themselves bound, in an action against an absconding debtor, to see

that sufficient was stated and proved to warrant a recovery against him : Si/ton

V. Anderson et al, 5 U. C. Q. B. 305. And since C. L. P. Act, 1S56, it was held

that a judge at nisi prius had the power of allowing counsel for another creditor

to cross-examine plaintiff's witnesses and to address the jury against plaintiff's

case: Lavis y. Baker, 13 U. C. C. P. 506. So in same case the court, notwith-

standing a verdict for plaintiff on affidavits showing fraud and collusion, granted

a new trial on payment of costs : lb. But the creditor having refused the rule

on these terms, the court afterwards held thej'- had no power to make him pay
costs: s. c. 14 IJ. C. C. P. 336. "Where the claim is substantially a matter of calcu-

lation, there may be a reference to the master under C. L. P. Act, section 161 :

Chapman Y. DeLorme, 5 U. C. L.J. 138.

(c) Substantially the same as repealed Stat. 5 Wm. IV. cap. 5, s. 1.

(d) Plaintiff is not called upon to swear now as formerly " that the sum allowed

to him by the jury is justly and truly due to him by the defendant." He is to

make oath of the sum justly due to him by the defendant, irrespective of any

verdict, and after having allowed to defendant all necessary and legal credits. If

the sum so sworn to, with costs of suit, be less than the verdict rendered by the

jury, together with costs, or vice versa, then the execution must be indorsed for

the lesser of these two sums.
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10. (e) The Plaintiff may at any time within six months Plaintiff

from the date of the original "Writ of Attachment, (/) with- concurrent

out further order from the Court or a Judge, issue from the other

office whence the original "Writ issued, one or more Concur-

rent Writ or Writs of Attachment, to bear teste on the same

day as the original "\^^rit, {g') and to be marked by the Officer

issuing the same with the word "Concurrent" in the mar-

gin, (Jl) which Concurrent Writ or "Writs of Attachment may

be directed to any Sheriff other than the Sheriff to whom the

original "WHt was issued, («') and need not be sued out in

duplicate or be served on the Defendant, (y) but shall porattach-

operate merely for the attachment of his real or personal pro- perty.*^

perty, credits and effects in aid of the original "Writ. (/.:)

19 Vic. c. 43, s. 46.

SI. (/) The Court or a Judge (m) at any time before or court Tnay

after final Judgment, (ji) but before execution executed, (o) fendlut'to

(«) Taken from C. L. P. Act, 1856, section 46, wliich in that act was a new
provision jjrepared iu conformity with section 20 of C. L. P. Act.

(/) As to computation of time, itc. : see section 3-42 C. L. P. Act, and notes
thereto.

{g) The concurrent writs may issue at any time within six months from the

date of the original, but must be tested on the same day as that writ.

{h) A further memorandum as to the place cf issue, required by section 6 C. L.

P. Act, has been expressly made necessary in the case of concurrent writs of sum-
mons issued under section 20 C. L. P. Act. No such express declaration is here

made as regards concurrent writs of attachment. It will be prudent, though not

expressly required bj'- this section, for the clerk issuing a concurrent writ of

attachment to mark this memoraudura in the margin, more especially as the section

under consideration enacts that such writ shall " issue from the office whence the

original writ issued."

{i) The object of this prosdsion is to enable plaintiff to attach property of the

debtor discovered to be in a county other than that to which the first writ of

attachment was sent.

ij) Both of which requirements are made necessary with respect to the original

writ issuable under section 8 of this act.

(/i) And will, it is presumed, be in force only for the period during which the

orio-inal writ shall be in force, viz. six months from the date thereof: see section

20 C. L. P. Act. As the concurrent writ must bear teste on the same day as the

original writ, it must, if this assumption be correct, expire at the same time as

the original.

{I) In principle a re-enactment of Stat. 2 Wm. IV. cap. 5, s. 1-t.

(m) Court or a judge, relative powers: see note w to section 48 C. L. P. Act.

{n) Old practice, " at any time within one year after the rendering of judgment.'.

{<!>) Qu. When shall execution be said to be " executed ?'' Probably after but
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put in spa- Upon an application supported by satisfactory affidavits, (jo)

accounting for the defendant's delay and default and disclos-

ing a good defence on the merits, (q) may, (r) having regard

to the time of the application and other circumstances, let in

the Defendant to put in Special Bail and to defend the

action, (s) or may reject the application. 19 Vic. c. 43, s.47.

BAIL.

Defendant's S3. («) The special Bail (whether put in within the time

berestoied limited by the Writ (/>) or within such time as the Court or

tiigin^e"- a Judge directs,) (c) shall be put in and perfected in like

ciaibaii. nianner as if the Defendant had been arrested on a Writ of

Capias for the amount sworn to on obtaining the attachment;

and after being so put in and perfected the Defendant shall

be let in to plead, and the action shall proceed as in ordinary

cases begun by Writ of Capias. ((?) 19 Vic. c. 43, s. 48.

Or proceeds ^^' (0 Upon the Defendant so putting in and perfecting

if sold. Special Bail, all his property, credits and effects attached in

that suit, (except any which may have been disposed of as

perishable, and then the net proceeds of the goods so disposed

of,) shall be restored and paid to him unless there- be some

not before the sale of defendant's effects: see C. L. P. Act, ss. 270, 271, find notes

thereto. As to inception of execution : see C. L. P. Act, s. 268, notes t and v.

(p) Defendant formerly was bound to apply" within one year after the render-

ing of judgment : Stat. 2 Wm. IV, cap. 5, s. 1-1.

(q) Disclosing a good defence, &g. : see note t to section 55 C. L. P. Act.

(r) Defendant formerly was allowed a re-hearing as a matter of right: Robert-

son el al v. Burk, 5 0. S. 15.

(s) Before he was allowed this privilege inider the old practice he wns required

to give, security for costs.

(a) Taken from C. L. P. Act 1856, s. 48, wliich in that act was an original

provision.

{h) See section 5.

(c) Court or judge, relative powers: see note w to section 48 C. L. P. Act.

{d) See section 32 ei seq. C. L. P. Act.

I
(e) Taken from C. L. P. Act 1856, s. 48, which in that act was an original pro-

Ivision, but substantially a re-enactment of 2 V\^m. IV. cap. 5, s. 4, in so far as

»conceiMis the restoration of defendant's projjerty. That section, taken in connec-

[lion with section 3 of o Wm. IV. cap. 5, made it necessary' for defendant to enter

-into certain bonds, upon the delivery of which it was enacted " that all and singu-

lar the property wliich may have been attached shall be restored,"



S. 14.] PROPERTY LIABLE TO BE ATTACUED. 487

other lawful ground for the Sheriff to withhold or detain the

same. (/) 19 Vic. c. 43, s. 48.

WHAT PROPERTY MAY BE ATTACHED.

14. io) All the property, credits and effects, including Sheriffto

,, . , , 1 . ... ™ . „ attach all

all rights and shares in any Association or Corporation, of an the property

absconding Debtor, (^gg') may be attached i n the same manner ofdefen-

as they might be seized in execution; (Ji) and the Sheriff to

whom any Writ of Attachment is directed shall forthwith

take into his charge or keeping all such property and effects

according to the exigency of the Writ, and shall be allowed

all necessary disbursements for keeping the same, and he

shall immediately call to his assistance two substantial free-

holders of his County, and with their aid he shall make a just inventory

and true inventory of all the personal property, credits and

effects, evidence of title or debt, books of account, vouchers

and papers that he has attached, (i) and shall return such

inventory signed by himself and the said freeholders, together

with the Writ of Attachment. 19 Vic. c. 43, s. 49.

(/) The duty of the sheriff under this section is imperative, and in the event

of non-performance, it is apprehended an application might be made by the

aggrieved party to the court or a judge for summary relief.

[g) Taken from C. L. P. Act, 1856, section 49. Substantially a re-enactment

of the old law.

{gfl) The words of the statute require that the property attached should belong

to the absconding debtor, and imply an actual and not merely a constructive

ownership in him: see Wilson, et at v. Traill, 21 L. T. N.S. 510.

{h) A re-enactment of Stat. U.C. 2 "Wm. IV. cap. 5. s. 3. It was held under that

act that where real estate was attached, the sheriff must enter and keep possession

to give operation to the attachment as against strangers: Doe d. Crew v. Clarke,

M. T. 4 Vic. MS 11. &, H. Dig. " Absconding Debtor," 21. As to what property,

credits and effects are subject to execution: see C. L. P. Act, ss. 252, 255, 257,

260, and 261.

(t) An inventory was not expressly declared to be necessary under the former

Absconding Debtors Acts, thougli subsequentlj' made necessary in the case of

attachments issued from division courts: 13 tt 14 Vic. cap. 53, s. r)4. To the

word "inventory" the idea of an appraisement does not necessarily attach ; but

an inventory, especially of perishable goods, would seem to be incomplete with-

out appraisement. Tiie inventory when made is to be returned by tlie sheriff,

together with the writ of attachment. Such a return will be useful information,

mt only for all creditors of the absconding debtor desirous of prosecuting their

cLims, but even for the absconding debtor himself. Should he apply for a

restoration of his property and eflects, lie will be the better able to ascertai.i

with certainty what has in fact been attaclied and seized. The practice is, in one
respe^.t at least, much like that of a distress for rent. An inventory in the case

of a distress is necessary, because " it is proper that the tenant should know what



488 ABSCONDING DEBTORS. [s. 15.

PERISHABLE PROPERTY.

How perish- IS- (^) In case any horses, cattle, sheep, pigs or any

shaiilje
^ perishable goods or chattels, or such as from their nature (as

timber or staves) cannot be safely kept or conveniently taken

care of, be taken under any Writ of Attachment, (/) the

Sheriff who attached the same shall have them appraised and

valued, on oath, by two competent persons; (vi) and in case

the Plaintiff desires it and deposits with the Sheriff a Bond

to the Defendant executed by two freeholders (whose suffi-

ciency shall be approved of by the Sheriff,) {n) in double the

goods the landlord intends to comprise within the distress, and that he may know

what he will be obliged to replevy :^' Bradby on Distress, 2 ed. 151.

{k) Taken from C. L. P. Act 1856, s. 50, substantially a re-enactment of 2 Wm.
IV. cap. 5, 8. 8.

(?) The old enactment was to the eifect that when the sheriff should seize and

take any perishable goods or chattels, &c., it should be lawful for him, <fcc. No
attempt was made to define the goods. The express language here used will be a

great relief to the sheriff in the discharge of his duties under this section ; still

there is a wide discretion vested in that officer. It is for him to decide what are

"perishable goods or chattels," or what from their nature (as timber or staves)

cannot be conveniently kept.

When framing this section, it would appear that the legislature had in view

three kinds of property :

yirst—Live chattels, such as horses, <tc., that might in a^short time " eat up
themselves."

Second—Goods properly called perishable, such as butter, pork, «fec.

Third—Property that could not be safely kept or conveniently taken care of,

such as timber, staves, cordwood and the like, perhaps also growing crops.

The plain object of the legislature is to convert into money all property liable

to be deteriorated in value by being kept, or of which the keep and care would
cause considerable expense. The sheriff should therefore in every case consider

whether it would be more to the advantage of the creditors as well as the debtor

to sell " forthwith" or to wait for the execution, and act so as to make the most

of the property in his hands.

Formerly it was not compulsory upon sheriffs either to "seize or sell" perish-

able goods until the giving of a certain bond : 2 AVm. IV. c. 5, s. 8. That enact-

ment having been repealed, and no corresponding provision having been substi-

tuted, it is open to inference that the sheriff must now seize perishable in the

same manner as any other goods belonging to the debtor.

(»i) The valuation "upon oath" is a__feature introduced into the C.L. P. Act 1856

for the first time.

(n) The approval of sureties by the sheriff was also a new feature of the C. L.

P. Act 1856. In a case under the old law, where the sufficiency of sureties was *

question for the court, it was held that sureties resident in Lower Canada we.'e

not "sufficient sureties:" Bradbury v. Lowry, 3 O. S. 439. In order to forman
opinion as to the sufficiency of the sureties, the sheriff might reasonably req-iire

that they should justify by afl[idavit whenever he himself is not personally cogni-

zant of their ability.
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amount of the appraised value of such articles, (o) conditioned

for the payment of such appraised value to the Defendant,

his executors or administrators, together with all costs and

damages incurred by the seizure and sale thereof, in case

Judgment be not obtained by the Plaintifif against the Defen-

dant. Qp) then the Sheriff shall proceed to sell all or any of

such enumerated articles at public auction, to the highest

bidder, giving not less than sis day.s* notice of such sale, (jip)

unless any of the articles are of such a nature as not to allow

of that delay, in which case the Sheriff may sell such articles

last mentioned forthwith; and the Sheriff shall hold the P.T^'^*"'
hold ijro-

proceeds of such sale for the same purposes as he would ceeds.

hold any property seized under the attachment, {q) 19 Vic.

c. 43, s. 50.

S$5, (r) If the Plaintiff, after notice to himself or his Such goods

Attorney of the seizure of any articles enumerated in the last restored if

preceding section, (s) neglects or refuses to deposit such a to^oTve**^

^''^

(o) The very words of Stat. U. C. 2 Wm. IV. cap. 5, s. 8. Under section 4 of

the same act, where the words used were that a bond should be given " in double
the amount claimed,'^ a difficulty arose upon the construction of these words,
where there were several claimants: Heather etalY. Wallace, 4 O. S. 131. This
applied to a bond to be given by defendant. No such difficulty can arise under
this section, for the bond here mentioned is to be given by plaintiff. The penal
sum must be " double the amount of the appraised value of such articles."

(jo) This is a condition similar to that formerly required : 2 Wm. IV. c. 5, s. 8.

{pp) Not lens than six days' notice of such sale, tfec, i. e. six clear days at least.

The first and last days apparently excluded : see Reyina v. Tlie Justices of Shrop-
shire, 8 A. & K. 173 ; Mitchell v. Foster, 9 Dowl. P. C. .527 ; L'fiin v. Htcher, 1 Dowl,
N.S. 767. The notice formerly was at least "eight days' notice :" 2 Wm. IV. c. 5,

s. 8. See C. L. P. Act, s. 342, and notes thereto.

{q) When formerly the articles were not of such 'a nature as to admit of at

least eight days' notice of sale, the sheriff was empowered to sell the same "at
such time as in his discretion maj- seem meet." Now it is " forthwith." Ordinary
prudence may suggest the proprietj' of the sheriff in his discretion even under
the present practice giving some notice of sale. If he cannot give six daj-s' notice,

he should give as long a notice as the circumstances of the case will admit. The
word "forthwith," as used in this statute, is not to receive a strict construction

like the word " immediately," so tliat whatever follows mnst be done immediately
after that wliich has been done before: see lieginaY. The Justices of Worcester,

7 Dowl. P.C. 790, jier Coleridge, J. As to the word " immediately," see note ii to

section 324 and note k to section 328 C. L. P. Act.

(?•) Taken from C. L. P. Act 18.56, 8. 51, and in that act was a new provision.

(.s) The word " enumerated" cannot be taken literally'. Tlie design of the en-

actment is to embrace all things coming within the meaning of the previous
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snfflciont Bond, or only offers a Bond with sureties insufficient in the

judgment of the Sheriff, (<) then, after the lapse of four days

next after such notice, (m) the Sheriff shall be relieved from

section as "perishable property." Since the sheriff is now bound to seize perish-
able in thp same manner as any other goods, he ought immediately after the
seizure to notify the plaintiff or his attorney of such seizure. He will tlien be in
a position to avail himself of the provision in this section contained.

(t) There seems to be every reasonable latitude given to the sheriff, who, in
the exercise of a sound discretion, ought either to take or refuse the bond offered.

The word "judgment," as here used, cannot mean that the sheriff may exercise

an arbitrary judgment. The word in itself implies a fnb- examination by the
sheriff into the facts laid before him, and a proper decision thereon. The "judg-
ment" meant must therefore be a reasonable judgment. The sureties need not
necessarily be residents in his county.

(n) From this it would appear that the plaintiff or his attorney, when notified

by the sheriff, should within four days tender to the sheriff the requisite bond.
If no bond be deposited with the sheriff within that time, or if the bond tendered
is in his judgment insufficient, then "after ihe Inpxe of fo^ir days next after such

notice" the sheriff shall be relieved, &c. The chief point for consideration is the

computation of time. It may be a question whether in computing the four days
the day on which the notice was given should be included or excluded. It is

apprehended that the latter would be the correct mode. The sheriff is to be
relieved after the lapse of four days next after the notice. The day of notice is

not to be included, because the courts, as a rule, never take the fraction of a day
into account without a clear necessity for so doing. The authorities are not by
any means consistent and until lately have been fluctuating. The old rale, now
exploded, was that when time was to be reckoned from an act done and not from
the time thereof, the day on which the act was done was taken to be inclu-

sive : Castle et al v. Burditt et al, 3 T. R. 623; Boulton v. Ruttan, 2 0. S. 362.

If the time mentioned were one day after an act done, would it not be absurd
to hold that such day expired during the evening of the very day on wliich

the act was done? Such a construction would be a contradiction in terms. When
the question was in this light put before the courts, the}' reversed the practice.

Castle et al v. Burdiil et al, 3 T. R. G23, and other like cases, have been in conse-

quence deliberately overruled: Robinson v. Waddington, 13 Q. B. V53. The woi-d3

of the section under consideration resemble those of 2 W. & M. stat. 1, cap. .5, s. 2.

The latter enacts that where any goods shall be distrained for rent, &c., and the

tenant or owner of the goods so distrained, shall not within "five daj-s next after

such distress taken, &c.," replevy the same, the person distraining shall pro-

ceed to appraise and sell such goods. Here the days are to be reckoned from an
act done, viz., "distress taken." Held that as the rule now stands the days mu.st

be counted exclusively of the day of taking: Robinson v. Waddington, 13 Q. B. 753.

The practice since this case should be taken to be settled. The decision was
given after the hearing of elaborate arguments by counsel. Many cases pro and
con were cited and commented upon during the course of argument. The autho-

rities overruling Castle et al v. Burditt et al, 3 T. R. 623, were ably pressed upon the

court, and Denman, C. J., " Very reluctantly we are obliged to yield to the later

authorities which have introduced a revolution in the law on this point." Patte-

son, J.. " It is unnecessary to express any opinion on the other points, for on the

last, the modern authorities seem uniform." Coleridge, J., and Erie, J., concurred:

Ih. 756. The true construction of section 51 therefore appears to be to read it as

if expressed in the following words :
" Then after the lapse of four days next

after [the day of] such notice." See farther section 342 of C. L. P. Act, and notes

thereto.
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all liability to such Plaintiff in respect to the articles so

seized, and the said Sheriff shall forthwith restore the same,

to the person from whose possession he took such articles, (v)

19 Vic c. 43, s. 51.

"WHEN DIVISION COURT ATTACHMENTS SUPERSEDED:

tt. (a') If any Sheriff to whom a "Writ of Attachment is Proceeding

delivered for execution, finds any property or effects, or the findpro-

prcceeds of any property or effects which have been sold as hands'of a^

perishable, belonging to the absconding Debtor named in ck'rkoTa

such Writ of x\ttachment, in the hands, or in the custody and court™

keeping of any Constable or of any Bailiff or (Jlerk of a Divi-

sion Court by virtue of any Warrant or Warrants of Attach-

ment issued under the Division Courts Act, such Sheriff shall

demand and take from such Constable, Bailiff or Clerk, all

such property or effects, or the proceeds of any part thereof

as aforesaid, and such Constable, Bailiff or Clerk, on demand

by such Sheriff and notice of the Writ of Attachment, shall

forthwith deliver all such property, effects and proceeds as

aforesaid to the Sheriff, upon penalty of forfeiting double the

value of the amount thereof, to be recovered by such Sheriff,

(v) Some goods described as perishable by this act, such as "horses, cattle,

sheep, pigs," &c. will require to be at least fed while in the custody of the sheriff,

^ho is to pay the expense of feeding them? The sheriff is bound under the
attachment to take into his charge or keeping all the property of the absconding
debtor : section 14 ; and it is declared that " he shall be allowed all necessary dis-

bursements for keeping the same:" lb- But who is to reimburse him or advance
to him these " necessary expenses," if the property be restored to the person
from whose possession it was taken? By section 18 it is enacted "that the costs

of tiie sheriff for seizing and taking charge of property," »fec., shall be paid in the

first instance by the plaintiff in the writ of attachment. The expression "first

instance " is used in contradistinction to the determination of the suit. It is

probable that the sheriff would be entitled to receive if not to demand from plain-

tiff in advance the costs of keeping perishable propertj'^ as well as any other seized.

If i)laintiff of his own wrong—that is, neglect or refusal to give the necessary
security—compel the sheriff to abandon the property seized, it may be proper
that the loss of money expended upon it while in custody should fall upon him.
In any event, the sherifi" as against him Avould have a good right to retain the
money, if advanced, and disbursed bona fide for the keep of the jiroperty restored.

If the sheriff, having a right to demand the costs from plaintiff "in the first

instance," neglect to do so, he is, it seems, still entitled to have them taxed and
sue plaintiff for them in any court of this Province having jurisdiction for the
amount: section 18.

[a) Taken from C. L. P Act, 1856, section 56, which was in that act a new
provision, tlie object of which was to supply an omission in previously existing

laws: see Fiancts v. Brown et a!, 11 U. C. Q. B. 5uS.
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with costs of suit, and to be by him accounted for after

deducting his own costs, as part of the property and effects ot

Creditor in the absconding Debtor; (h) but the Creditor or Creditors
Di\'ision , , , , ._^ __^
Court may "who have duly sued out such >\ arrant or Warrants of At-

Judgment! tachuient may proceed to Judgment against the absconding

Debtor in the Division Court, and, on obtaining Judgment,

and serving a memorandum of the amount thereof, and of the

costs to be certified under the hand of the Clerk of the Divi-

sion Court, ever}" such Creditor shall be entitled to satisfac-

tion in like manner as, and in ratable proportion with, the

other Creditors of the absconding Debtor who obtain Judg-

ment as hereinafter mentioned, (c) 19 Vic. c 43, s. 56.

SHERIFF'S COSTS.

B8. ('0 T^^ costs of the Sheriff for seizing and taking

(b) This section so far is confirmator}'^ of the law as laid down by all of the

judges of the Queen's Bench in Francis v. Broicn. 1 1 U . C. Q.B. 558. Qu. Can the

sheriff step in and take propertj' under this act out of the custody of any constable,

bailiff or clerk of a division court, when the attaching creditor in tiie division

court has obtained judgment and issued execution? It is enacted tliat when the

sheriff shall find anj" property' or the i)roceeds of any property or effects, which
have been sold as i^erishable, in the hands of an officer of the inferior court, by
virtue of a tvarrant of atlachment, &.c. But after judgment and execution the

property and effects would be considered in the hands of the officer by virtue of

the warrant of execution. Clearly' after sale under execution, the sheriff has no
right to demand the proceeds, though not paid over to the execution creditor.

He is only entitled to the proceeds of goods sold as perishable, which must be
taken to mean goods sold from necessity shortly after seizure under warrant of

attachment and before execution. Besides the latter part of this section seems to

contemplate a demand by the sheriff before judgment, for it provides tiiat the

creditor who has sued out such writ of attachment may, notwithstanding the

demand by the sheriff, proceed to judgment against the absconding debtor, <fec.

The marked difference between proceedings against absconding debioi-s in a court

of record and in a division court is, that in the former tlie property is attached

with the primary object of compelling the debtor to submit his person to the

jurisdiction of the court. ]n the latter court the property is attached in order to

subject it to execution as fast as judgment can be obtained : Francis v. Brown
et al, 11 U. C. Q. B. 566, per Draper, J. From these considerations it is con-

ceived that after judgment and execution in a division court at the suit of an

attaching creditor against an absconding debtor, the sheriff has no power to make
the demand authorised by this section.

(c) This is both a just and a necessary provision. It places attaching creditors

in division courts ujjon an equal footing with the creditors in the superior courts,

provided the proceedings of both sets of creditors are directed against the same
defendant. The sheriff is intended to be the caretaker for the creditors of both

superior and inferior courts; and he is in duty bound to distribute the common
fund amongst all the creditors in ratable proportion to tlieir respective claims

:

section 29.

{d) Taken from C. L. P. Act, 1856, section 54, which was substantially a

re-enactment of Stat. U. C. 2 Wm. IV. cap. 5, s. 10.
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Charge of property, and effects under a Writ of Attachment, sheriff's

including the sums paid to any persons for assisting in taking how iaid.

an inventory, (e) and for appraising (/) (which shall be paid

for at the rate of one dollar for each day actually required for

and occupied in making such inventory or appraisement) {g)

shall be paid in the first instance by the Plaintiff", and may,

after having been taxed, be recovered by the Sheriff" by action

in any Court, having jurisdiction for the amount, (Ji) and

such costs shall be taxed to the party who pays the same as

part of the disbursements in the suit against the absconding

Debtor, and be so recovered from him. (Q 19 Vic. c. 43,

s. 54.
APPRAISEMENT.

E0. (/.;) The Sheriff having made an Inventory and Ap- New writ
, ™ -r^Y • f » 1 • ^"^ ^'J make

praisement on the nrst Writ oi Attachment against any new

absconding Debtor, shall not be required to make a new requisitef

Inventory and Appraisement on a subsequent Writ of Attach-

ment coming into his hands, (J) nor shall he be allowed any

(e) The inventory made necessary by section 14.

(/) Appraisements made^necessary by section 15.

{g) Five shillings per diem was the remuneration allowed to appraisers by
2 Wm. IV. cap. 5,8. 11.

(A) Actions for any amount, great or small, may be brought in the superior

courts. Their jurisdiction cannot be taken away unless by express enactment or

necessary implication; Rex v. The Rochdale Co. 14 Q. B. 138, per Parke, B. If

the legislature confer upon an inferior court exclusive jurisdiction over a subject

matter of complaint, then the superior courts are ousted by necessary implica-

tion. It may be observed that theoretically our county and division courts have
not ousted the superior courts of any jurisdiction, but for all {practical purposes
the contrary is the case: see section 328 C. L. P. Act, and notes thereto.

Superior courts in England have more than once stayed proceedings where actions

were brought therein for trifling sums

—

ex. gr. twenty shillings or forty shillings

:

see Kennard v. Jones, 4 T. R. 495; Wellington v. Arfers, 5 T. P. 64; Oulton v.

Ferry, 3 Burr. 1592; Melton v. Garment, 2 B. & P. K P. 84; see further Lowe
V. Lowe, 1 Bing. 270; Bowling v. Powell, 2 Dowl. N.S. 1025; Stution v. Bament,
6 D. & L. 632.

(i) Qu. If the money disbursed has been expended in the keeping of live stock,

which through the neglect or default of plaintiff is restored by the sheriff, would
plaintiff be entitled to charge the money so disbursed against the absconding
debtor? See note v to section 16.

(/c) Taken from latter part of section 54 of C. L. P. Act, 1856.

(1) This provision is analogous to that doctrine of law which holds that where
goods are already in the custody of the law an execution at once attaches upon
them without an actual seizure : see Beehnan v. Jarvis, 3 U. 0. Q. B. 280. Goods
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charge for an Inventory or Appraisement except upon the

first Writ, (m) 19 Vic. c. 43, s. 54.

COSTS IN CASE OF ATTACHMENTS NOT WARRANTED.

S®. {n) If at any time before execution issues, it appears

fendantto to the Court upon motion and upon hearing the parties by
, recover ^

' j. o i «>

costs of de- affidavit, (o) that the Defendant was not an abscondins:
fence. . . . .

~

Debtor within the true meaning of this Act, at the time of

the suing out of the Writ of Attachment against him, (^j)

such Defendant shall recover his costs of defence, ((j) and the

Plaintiff shall, by rule of Court, be disabled from taking out

any Vv^rit of Execution for the amount of the verdict rendered

or ascertained upon reference or otherwise recovered in such

action, unless the same exceeds, and then for such sum only

as the same exceeds, the amount of the taxed costs of the

Defendant, (?•) and in case the sum so recovered is less than

the taxed costs of the Defendant, then the Defendant shall

be entitled, after deducting the amount ot" the sum recovered

from the amount of such taxed costs, to take out execution

for the balance in like manner as a Defendant may now by

law have execution for costs in ordinary cat-cs. («) 19 Vic.

c. 43, s. 48.

when nttaclied, enumerated and appraised, continue to be so, as much under each
subsequent attachment as under the first. So one attaching creditor, where there
are several, is not entitled to priority over the others; all share ratably: fee sec-

tion 29. The property of an absconding debtor, when taken into custody bj- the
sheriff under an attachment, is not to be looked upon so much as taken into cus-

tody for the satisfaction of the claim of the first attaching creditor as for safe-

keeping, and fur the benefit of all creditors who shall come in within six months
from the first attachment: section 31.

(7n) None being necessary, it follows that none should be charged for by the

sheriff.

(n) Taken from C. L. P. Act, 1856, section 48, which in that act was an
original provision compiled from the then existing law.

(o) The motion being to the court can only be in term time, and may be " at

any time before execution issues."

(j>) See section 1 and notes thereto.

Cs) A re-enactment of the latter part of section 4 of 2 Wm. IV. cap. o. Sec
also the first part of section 1 of 49 Geo. III. cap. 4.

(r) The precise words used in section 322 of C. L. P. Act. See that section,

and particularly note ff thereto.

(s) See note h to section 322 of C. L. P. Act.
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PENDING SUITS TO CONTINUE.

SI. (0 -'^'^y person wlio has commenced a suit in any Personshav-

Court of Record of Tipper Canada, (?/) the process wherein ou°iy'com-

•was served or executed before the suing out of a Writ of suUsagamst

Attachment against the same Defendant as an absconding Befe,Kiant,

Debtor, may, notwithstanding the suing out of the Writ of ™edtojudg-

Attachment, proceed to Judgment and Execution in his suit
^^^'^^t, &c.

in the usual manner; («) and if he obtains execution before

(i) Taken from C. L. P. Act, 1856, section 55, which was almost verbatim a

re-enactment of 5 Wm. IV. cap. 5, s. 4.

(u) This section is confined in its operation to courts of "record," and as divi-

sion courts are not courts of record, no suitor in a division court can be entitled

to the privileges by this enactment conferred ujion suitors who have bona fide

sued out and served or executed a summons or capias before attachment.

(v) Tlie general principle is that goods which are in cuslodia legis are not the

subject of execution: Humphrey v. Barns, Cro. Eliz. 691 ; Gamble et al v. Jarvis,

COS. 272. The provision here enacted, which is a re-enactment of 5 Wm. IV.
cap. 5, s. 4, shows that the legislature, when they passed the latter statute, con-

sidered it illegal to take goods in execution which had been previously attached:
Gamble et al v. Jarvis, 5 O.S. 274, ^Jf/- Kobinson, C. J. A debtor absconded ou
19th May. Various executions were about that time issued against his propertj',

real and personal. On 2nd March, 1843, some time before he absconded, he exe-

cuted a warrant to confess judgment in favour of A. B. ; but A. B. neither entered
up judgment nor issued execution on this warrant till 15th June, 1843, at which
time the debtor had absconded, and writs of attachment were in the sheriff's

hands. It will be noticed that as no process was issued by A. B. before the exe-

cution of the warrant, none could have been " received before the suing out of

the attachments." On 25th March, 1843, after the giving of the warrant, bi;t

before the debtor had absconded, and therefore before attachment issued the

debtor was served with process at the suit of C. D. Judgment was entered and
execution issued in this Buit on 16th Jul}-, 1843—some time, it will be seen, after

the execution of A. B. Ileld that C. D. having sued out process and served it on
the debtor before he absconded, was entitled to proceed before the attaching
creditors. If the only question were one as between A. B. and C. D. c /early as

the former obtained judgment and issued execution first, he would have a claim
to be first satisfied. But as between A. B. and the attaching creditors, he not
having sued out and served process upon the debtor before he absconded, could
not be satisfied until after the attaching creditors. This repugnancy to r easoa
therefore appears to arise—0. D. has a prior right over all attaching creditors,

and yet has not priority over A. B. who is postponed till after the attaching
creditors. Held that as between A. B. and C. D. no decision ought to take place
until such time as the suits against the absconding debtors were carried to judg-
ment: The Bank of British North America v. Jarvis, 1 U. C. Q. B. 182. From
this case it would appear that the most speedy is not always the most available

proceeding, and that in one case at least the maxim " Qui prior est in tempore,
potior est in Jure," is reversed. It is clear law tliat creditors having commenced
proceedings against an absconding debtor, but not havi'g served process upon him,
are not privileged as against attaching creditors. Wherever cognovits or war-
rants of attorney are taken witliout jM-ocess this law will appl}' : Bird et al v.
Folper el ul, 17 U. C. Q. B. 536. To entitle a judgment creditor to priority he
must show that his writ was served before the attachment issued: Daniel v.
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the PlaintiflF ia any such "Writ of Attachment, he shall have

the full advantage of his priority of execution, in the same

manner as if the property and effects of such absconding

Debtor still remained in in his own hands and possession, but

if the Court or a Judge so orders subject to the prior satis-

faction of all costs of suing out and executing the Attach-

ment, (w) 19 Vic. c. 43, s. 55.

FRAUDULENT JUDGMENTS.

If such suit S2. (a) In case it appears to the Court in which any

lent or such prior action has been brought or to a Judge thereof, (6)

that such judgment is fraudulent, or that such action has

been brought in collusion with the absconding debtor, or for

the fraudulent purpose of defeating the just claims of his

other creditors, (c) such Court or Judge may, on the applica-

Filzell et al, 17 U. C. Q. B. 36.5. Where the writ had been 6erved and attach-

ment issued on the same day, and no evidence given to show at what time of day
either event took phace, it was lickl that the attaching creditor must prevail: lb.

;

see also Caird et al v. Feizell, 2 Prac. R. 262.

(w) This is an equitable provision, which has existed ever since the passing of

6 Wra. IV. cap. 5, s. 4. A discretion is vested in the judge, and is to be exer-

cised by him in reference to the circumstance of each particular case that may be
before him.

.(a) Taken from the latter part of C. L. P. Act 1856, 8.^55, which was almost
verbatim a re-enactment of 5 Wm. IV. cap. 5, s. 4.

(6) Court or a judge. Relative powers: see note w to section 48 C. L. P. Act.

Here the power is restricted to the "judge thereof," i. e. of the court in which the

prior action has been brought,

(c) If made to appear

—

1. That such prior judgment is fraudulent.

2. Or that such action has been brought in collusion withjtbe absconding
debtor.

3. Or for the fraudulent Jpurpose of defeating the just claims of his other

creditors.

The court or judge may set aside such judgment and execution, <fec.

It is not necessary to the success of the application under this section that the

claim set up by the judgment creditor should necessarily be unfounded or fraud-

ulent. A bona fide debt may be sued for, and yet the action be brought " in

collusion" or for "the fraudulent purpose of defeating the just claims of other

creditors." Collusion has been defined as a deceitful agreement or contract be-

tween two or more persons, for the one to bring an action against the other to

some evil purpose, as to defraud a third person of his right, <fec., or as a secret un-

derstanding between two parties who plead or proceed fraudulently against each
other to the prejudice of a third person. It is not necessary to show that the

collusion existed before the commencement of the suit. On the contrary, steps

coUusively taken to expedite the obtaining judgment and thereby gain priority of

execution and thus to defeat a ratable distribution would be within the mischief

contemplated, and ought to be held within the remedy given : White v. Lord,
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tion of the plaintiff on any "Writ of Attachment, (d) set aside

such judgment and any execution issued thereon or stay pro-

ceedings therein, (e) 19 Vie. c. 43, s. 55,

HOW DEBTS ATTACHED AND LIABILITY OF DEBTOR.

23. (/) In case notice in writing of the Writ of Attach- Proceedings

ment has by the SheriJ9F, or by or on behalf of the plaintiff in of the'^"

^^^

such Writ, been duly served upon any person owing any debt
®'^'^^'^*^'

or demand to, (^) or who has the custody or possession of

any property or effects of, an absconding debtor, (Ji) and in

case such person after such notice (i) pays any such debt or

IB U. C. C. P. 292, per Draper, C. J. See also Bevan v. Wieat, 14 U. C. C. P. 51

;

Iticksoji V. McMahon, lb. 521 ; and contra, Caird et al v. Fitzell, 2 Prac. R. 262.

{d) Attaching creditors in a division court will not under this section be
admitted to take exception to the prior judgment: Fisher \. Sulley, 3 U.C. L.J. 89.

(e) In a case where the debtor before he absconded gave a confession to a
person to whom he was not indebted, and that person entered up judgment and
issued execution, the court ordered the sheriff to retain the proceeds and divide
them amongst all the attachment creditors who had executions in their hands:
Bergin v. Pindar, 3 O. S. 574.

(/) Taken from C. L. P. Act 1856, s. 52, which was substantially a re-enact-

ment of Stat. U. C. 2 Wm. IV. cap. 5, s. 9.

(g) The expression " owing any debt or demand to," it is believed, should not
be here taken to mean only a demand for a liquidated sum of money, but appears
to be used in a more general sense. If in construing the word as used in this

section we call to our aid another part of the statute (section 25) it would seem
that the words include demands other than debts certain. Section 25 and the
one under consideration are in pari materia. The former enacts that the sheriff

may sue for and recover from any person " indebted to such absconding debtor"
the " debt, claim, property, or right of action," attachable under this act. It is

perfectly legitimate to call in this section to aid in the construction of the one
under consideration. When we do so, we find that the word "owing" may extend
to " claims" or rights of action. The word is unquestionably used in its largest
sense.

(A) In a case decided under the old law, the court granted a rule against a

party who had property of the debtor in his possession, ordering him to deliver
it up to the sheriff: Mullens v. Armstrong, M. T. 2 Vic. MS. R. & H. Dig. "Ab-
sconding Debtor," 18. Also where a debtor who had absconded from the
province, before his departure gave his cognovit for £700 to a person to' whom
he was not indebted, on which judgment was entered, execution issued, and some
money made by the sheriff, and some paid to plaintiff's attorney, the court
ordered the attorney to pay to the sheriff the money he had received, and the
sheriff to divide all the money between the attaching creditors who had execu-
tions in his hands: Bergin y. Pindar, 3 0. S. 574; see also Tho7npson v. Farr,
6 U. C. Q. B. 387.

(t) There does not appear to be any necessity for personal service of the notice.

The point was never raised for express adjudication ; but in one case, under the
old law, where the service was upon an agent, no objection was made: Clarke v.

Proudfoot et al, 9 U. C. Q. B. 290.

32
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demand (j) or delivers any such property or effects to such

absconding debtor, or to any person for the individual use

and benefit of such absconding Debtor^ (/c) he shall be deemed

to have done so fraudulently, (J) and if the Plaintiff recovers

Judgment against the absconding Debtor, and the property

and effects seized by the Sheriff are insufficient to satisfy

such Judgment, such person shall be liable for the amount of

such debt or demand, (w) and for such property and effects

or the value thereof, (n) 19 Vic. c. 43, s. 52.

(j)
" Debt'oT demand." Qu. Does the word demand include a claim for unli-

quidated damages? It will not be safe, in deciding the question, to fullow the

English decisions upon analogous enactments too closely. If we were to do soi

we%hould at once and without doubt arrive at the conclusion that " debt or

demand" meant only a claim for money -certain in amount. Most of the English

cases decided upon the construction of these words have arisen under Eng. Stat.

3 tfc 4 Wm. IV. cap. 42, s. 17. It enacts " that in any action depending in any of

the superior courts for any debt or demand in which the sum sought to be reco-

vered and endorsed on the writ of summons shall not exceed £20," the court or a

judge may refer the case for trial to the sheriff, <fcc. The cases clearly restrict

the words "debt and demand" to a demand of a liquidated nature: Jacqnetw

Bower, 1 Dowl. P. C. 331 ; lioffei/ v. Shoohrklyc, 9 Dowl. P. C. gfj? ; Price v. Morynn,

1 M. tt W. 53; Allen v. Fink, 4 M. & W. 140; Watson v. Ahholt, 2 Dowl. P. C.

215 ; Smith v. Brown, 2 M. &, W. 851 ; Lawrence v. Wdcock, 8 Dowl. P. C.

6S1; Collis y. Groom, 1 Dowl. N. S. 49G ; Lismore v. Beodle, lb. 56G; Halton v.

Macrcady, 2 D. <fe L. 5 ; Walther v. Mess, 1 Q. B. 189. It is unsafe to rely too

much upon these cases, because the true meaning of " debt and demand," wher-

ever placed in a sentence, must depend much upon the context. What is the

context in the above statute ? That the debt or demand shall be " a sum
indorsed on tiie writ or summons," by which is meant a sum that ma}- be pro-

perlj- computed and then indorsed. The meaning of the word " demand" is

thereby made specific. But are there in the section here annotated anj' words

that can as a context be taken as narrowing the meaning of the word " demand?"

T.ie word itself, if alone, has a very comprehensive meaning. If not curtailed or

restricted by the context, it is presumed that it will retain its general meaning.

The object of this enactment is not to place simple issues before a sheriff for trial,

but to make available for the payment of the debts of an abscondinj; debtor his

property and his claims for property or money as against others. If the Avord

" demand" does not include claims for unliquidated damages, it must at least

have a wider meaning as here used than in the English statute just mentioned.

If the claim be one ejusdem generis with a debt, it is apprehended that the act

will apply: see Walker v. Ncedham, 1 Dowl. N. S. 220.

Qc) Where the debtor before he absconded and before attachment issued, made
an assignment to A. B. of all his (the debtor's) interest in a building contract and

all moneys due or to grow due thereon : held that the old act did not appl}' so as

to justify the party liable to pay the money in withholding it from A. B. : Clarke

V. Proudfoot et al, 9 U. C. Q. B. 290.

ij) See note c to section 22.

{m') i. e. The debt or demand of the absconding debtor against him, not the

demand of the plaintiff against the absconding debtor.

(n) i. e. The property and effects after notice delivered by him to the abscond-

ing debtor or to some person for the individual use and benefit of the absconding

debtor.
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124. (o) If after notice as aforesaid of a \\iit of Attach- Defendaut-.s

meat, (p) any person indebted to the abscouding Debtor, or by lum aiVor

having custody of his property as aforesaid, be sued for such may outahi

debt, demand or property by the absconding Debtor, or by ceedings!'""

any peraou to whom the absconding Debtor has assigned such

debt or pi'operty since the date of the Writ of Attachment, (cj)

he may, on affidavit, apply to the Court or a Judge, to stay

proceedings in the action against himself, until it be known

whether the property and eflFects so seized by the Sheriff be

sufficient to discharge the sum or sums recovered against the

absconding Debtor, (r) and the Court or Judge may make
such rule or order in the matter as the Court or Judge thinks

fit, and if necessary may direct an issue to try any disputed

question of fact, (s) 19 Vic. c. 43, s. 52.

WHEN SHERIFF MAY SUE FOR OUTSTANDING DEBTS.

S^. (0 If the real and personal property, credits and D.?Uorof

effects of any absconding Debtor attached by any Writ of may bVTusci

Attachment as aforesaid, prove insufficient to satisfy the exe- auf'^pio^

cutions obtained in the suit thereon against such absconding be not**suf-**

Debtor, («) the Sheriff having the execution thereof may, by sSy*"
rule or order of the Court or a Judge, to be granted on the ^^^^^^^i^-

(.-/) Taken from the latter part of C. L. P. Act 1856, s. 52, which was founded
upon Stat. U. C. 2 Wm. lY. cap. 5, s. 9.

(p) See section 23.

(q) The date of the writ of attachraent must be the day on which it was issued:
section 6.

(?•) Under the old law a defendant thus circumstanced was allowed to plead
the p;eneral issue and give the special matter in evidence. The provision of this
act is much to be preferred, because it prevents the necessity of conductin<T two
suits to issue. One will be stayed till the other is determined.

(•s) See Interpleader Act : Con. Stat. U. C. ca]). 30.

(t) Taken from C. L. P. Act, 1856, section 53, which was substantially a
re-euactment of 2 Wm. IV. cap. 5, s. 12.

(u) Before proceedings can be had under this section, it will be necessary for

the creditors to have entered judgment and issued execution. Should tliere be
several executions, it is for the sheriff to calculate the gross amount of the claims.

If the property and effects seized prove insufficient to satisfy the executions, this

enactment will come to his aid. The repealed section was clear upon this point.

The commencement of it was as follows: "If a/ler judgment a/id execution by
any plaintiff," <fec.
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application of the Plaintiff, in any such case, (y) sue for

and recover from any person indebted to such absconding

Debtor, the debt, claim, property or right of action attachable

under tliis Act and owing to or recoverable by such abscond-

ing Debtor, (w) with costs of suit, (x) in which suit the

Defendant shall be allowed to set up any defence which would

have availed him against the absconding Debtor at the date

(v) The order maj- bo had ez parte upon an affidavit which shows clearly

plaintiff's right to make the application: Cleaver v. Fraser, 3 U. C, L. J. 107.

The affidavits on which the application was made in this case were that of the
sheriff, statins: that the real and personal property and effects of the defendant
were insufficient to satisfy- plaintiff's judgment, and that of plaintiff stating the
issue of the writ of attacliment, tiie recovery of judgment, that it was partially

unsatisfied, that all the real and {)ersonal property of defendant was exhausted
and insufficient to satisfy the judgment, and that several persons within the juris-

diction of the court were indebted to defendant : lb.

(w) The debt, claim, property/, or right of action, tfec. These words embrace
much more than the term used in the old act, "the amount of the debt so Giving."

The sheriff is now empowered to sue, not only for debts owing, but for claims,

property and rights of action attachable under this act, and " recoverable " by
the absconding debtor. Clearly more is meant than simple debts or claims for

ascertained amounts. " Rights of action " may possibly extend to an agreement
by defendant to convey land to the debtor, or to manj- other such demands of an
unliquidated nature. The intention of the legislature is, in the absence of the
debtor, to attach his property (including his available rights), for the satisfaction

of his debts.

(x) The sheriff, it is presumed, must bring his suit within the proper jurisdic-

tion, or be liable to the same consequences as other suitors. If he bring an action

in the Queen's Bench for a cause of action witliin the jurisdiction of an inferior

court and properl}^ cognisable therein, he would probabl}' be restricted to inferior

court costs: C. L. P. Act, section 328. It may be doubtful whether the extra

costs of defendant in such a case might be set off against plaintiff's verdict. The
verdict of the sheriff is not his verdict. The amount recovered is not his money,
but the money belonging to the estate of the absconding debtor. If a deduction
were allowed from the sheriff's verdict, the loss would be that of the creditors

and not of the sheriff. The estate in the sheriff's hands, which he is in duty
bound to protect and make available for payment of the executions, would be
by his misconduct diminished. This the law will never suffer. On the other

hand, it may be argued that if this be the true construction, then defendant, who
was improperly sued into the superior courts, will be the loser. Such a construc-

tion, it may be said, would perhaps be just towards the estate, but would be most
unjust towards the innocent defendant. To this objection it can only be replied,

that the defendant, though bound, perhaps, to defend the suit instead of compro-
mising it, need not necessarily be the loser. The sheriff, it must be borne in

mind, is an officer of the courts. If he act improperly, whether wilfully or not,

in the conduct of his office, so as to prejudice the rights of suitors, he is amenable
to the courts. Besides, whether his misconduct be designed or inadvertent, if

suitors are thereby in fact made to suffer, there is in general a remedy by action

against him and his sureties. Whether such remedy would extend to the case-

supposed has not yet been decided.
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of the Writ of Attacliment, {y') and a recovery in such suit

by the Sheriff shall operate as a discharge as against such

absconding Debtor; (z) and such Sheriff shall hold the

moneys recovered by him as part of the assets of such

absconding Debtor, and shall apply them accordingly, (zz)

19 Vic. c. 43, s. 53.

FORM OF DECLARATION.

26. (rt) The declaration in any such action by the Sheriff Averment to

shall contain an introductory averment to the effect follow- in sheriff's
/

I > declaration.
ing: (6)

A. B., Sheriff of, (&c.) who sues under the provisions of

the law respecting absconding Debtors, in order to recover

from C. D., Debtor to E. F., an absconding Debtor, the debt

due (or other claim, according to the facts) (c) by the said

{y) Where the action was upon a promissory note made to the absconding
debtor before he fled from the Province, and defendant filed several pleas which
at best only set up a partial failure of consideration, the court seemed to think
that the defence was not a good one: Thompson v. Fnrr, 6 U. C. Q. B. 387. The
test is this: Would the defence now set up by defendant as against the sheriff,

avail defendaiit if he were sued by the absconding debtor himself? In the case
above mentioned, it is clear that in the absence of fraud, the defence set up could
not have been maint;iined as against the absconding debtor, if he were plaintiff:

see Didlon v. Lake, M. T. 5 Wm. IV. MS. R. & H. Dig. "Bills of Exchange," <fec.

vi. 13; and Trickey v. Lame, 6 51. & W. 278; Dixon v. Paul et at, 4 U.S. 327.
Mere partial failure of consideration when the quantum to be deducted is matter
not of definite computation but of unliquidated damages, is not a good defence to
an action on a promissory note: Kellogg et at v. Hijait. 1 U. C. Q. B. 44.5 ; Coulter

V. Lee, 6 U. C. C. P. 350. If the suit were in a division court, where equitable
considerations are allowed to prevail, it might probably be otherwise.

(2) Defendant, if afterwards sued, may set up the jus tertii by pleading the
right of the sheriff to recover against him under this section. The plea, it seems,
ehould be special, as there is no provision made to the effect that defendant may
plead the general issue and give this act in evidence.

{zz) Where the sheriff sues for and obtains payment of a sum of money due to

an absconding debtor, it is not, when collected, liable to prior writs of execution
in his hands: Cann v. Thomas, 17 U. C. Q. B. 9.

{a) Taken from the latter part of section 53 of C. L. P. Act, 1856, which was
substantially a re-enactment of 2 Wm. IV. cap. 5, s. 12.

{b) Shall contain, <fec. An irregularity, it is apprehended, if averment omitted.

(c) This is similar to that contained in the repealed enactment section 12 of 2
Wm. IV. cap. 5. But, as one might expect to find, the legislature have, in the
form here given, carried out the extended meaning of the words "debt" and
"indebted." The old form was prefaced with a recital that the plaintiff sued
"in order to recover such sum as C. D. (the defendant) may owe to the said E.
F. an absconding debtor." In the new form, "in order to recover the deli due
{or oilier claim according to the fucli)." From this comparison of the old with
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C. D., to the said E. F., complains, &c. (t/) ]9 Vic. c. 43,

B. 5n.
SHERIFFS INDEMNITY.

Sheriff not fit, (c) The SheriflF shall not be bound to sue any party

sue until as aforcsaid Until the attaching creditor gives his bond with

g[vesbond two Sufficient sureties, (/) payable to such Sheriff by his

him!
""'^^ ^ name of office (g) in double the amount or value of the debt

the new provisions, tlie intention of the legislature to enlarge the meaning of the

word " debt" is manifest,

(d) If the declaration give, by way of introduction to the action, the explana-

tion which the statute makes necessary, the court has no authority to exact more.

In doing so it would be contravening the statute: Tiiompson v. Farr, 6 U. C.

Q. B. 390, per Robinson, C. J. For a form of a declaration on a promissory note,

disclosing, in the opinion of the court, as much as was necessary to entitle pLiin-

tiff to sue on the note: see Ih. p. 387. The old practice permitted each individual

creditor to sue for himself in his own name, lie was declared to be entitled to

recover the amount owing by defendant to the absconding debtor, " or so much
thereof as may be i^ecessary to satisfy his claim." "Where plaintiff was entitled

to £50 19s. 3d. only, but sued defendant for £140, being the whole amount due

by defendant to the absconding debtor, the declaration was under this enactment

held to be clearly wrong: lb. Qu. Is the sheriff, who now sues on behalf of all

creditors, restricted in the same manner as each plaintiff was formerly? The
sheriff can only sue where tliere is a deficiency in the ordinary estate or assets of

the absconding debtor, but is not, it is presumed, bound to restrict himself to tlie

amount coming to the creditors if tlie defendant really owe the absconding debtor

a larger sum. There is nothing in the enactment to tlie contrary, and the law dis-

avows multiplicity of suits, and the splitting up of claims. The le<>;islature must
be presumed to have had before them tlie old acts when framing this act. Indeed

they have repealed, re-enacted, and amended as re-enacted all the old provisions;

but they have dropped that provision, which, formerly restricted plaintiff suing

debtors of an absconding debtor, to the actual claims of such plaintiff, against the

debtor himself. The words of the old provision have been omitted, and it must
be inferred that the omission was intentional and made fur some good reason—

a

reason which it is only possible to conjecture. Supposing this conclusion to be

right, it does not follow, the sheriff being jilaintiff, that any bad consequence can

arise. Should he sue for and recover a greater sum than is required to satisfy

executions in his hands, he is nevertheless obliged to hand over the balance, after

satisfying these executions, to the absconding debtor or his agent: see section 32.

(e) Taken from latter part of section 53 of C. L. P. Act, 1856.

(/) $" Who is to judge of the sufficiency of the sureties ? The bond directed

to be given to the sheriif for his protection under section 15 is left to the approval

of himself. Probably the legislature intended the same with respect to the bond
here directed to be given. Both sections are in pari materia, and may, according

to a v,-ell-known rule, be brought to bear the one upon the other to aid in the con-

struction of either.

[g] The sheriff of a county is made a quasi corporation sole. His successor in

office may sue upon the bond to be sjiven under this section. If the action have
commenced in the name of the sheriff in offic? for the time being, and he after-

wards die or otherwise vacate the office, the action docs not in consequence abate,.

It may be continued by his successor in office.
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or property sued for, conditioned to indemnify him from all

costs, losses and expenses to be incurred in the prosecution

of such action or to which he may become liable in conse-

quence thereof, {h) 19 Vic. c. 43, s. 53.

28. CO In the event of the death, resi<;nation or removal Shenflf's
^ '

. . , successor

from oflfice of any Sheriff after such action brouo;ht, the action may con-

. . , r •
tinuethe

shall not abate, but may be continued in the name of his sue action.

cessor to whom the benefit of the bond so given shall enure

as if he had been named therein, (y ) and a suggestion of the

necessary facts as to the change of the Sheriff as plaintiff

shall be entered of record. (^•) 19 Vic. c. 43, s. 53.

WHEN DISTRIBUTION TO BE RATABLE.

29. (0 When several persons sue out Writs of Attach- Proceedings

.
, 1 i? 1

^^ several

ment against an absconding i)ebtor, the proceeds of the pro- personstake

perty and effects attached and in the Sheriff's hands, shall be against the

ratably distributed among such of the Plaintiffs in such Writs s'eoncUng

as obtain Judgments and sue out execution, in proportion to

the sums actually due upon such Judgments, (m) and the

(h) Evidently refers to suits which may arise out of the action to be prosecuted

pursuant to this section. Tlie indemnity must be not only for costs, but for
" losses and expenses"—words of very general signification.

(0 Taten from latter part of section 53 of C. L. P. Act, 1850.

(j) The conclusion of this section is the same in principle as the C. L. P. Act,

section 131, "The death of a plaintiff or defendant shall not cause the action to

abate;" and section 133, ' In the case of the death of a sole plaintiff. . . .the legal

representative of such plaintiff. . . .may enter a suggestion of the death,. . . .and

the action shall thereupon proceed."

(k) See note z to section 13'2 C. L. P. Act.

(Z) Taken from C. L. P. Act, 1856, section 57, which was substantially a

re-enactment of Stat. U. C. 5 Wm. IV. cap. 5, s. 6.

(m) Under the first Absconding Debtors Act (2 "Wm. IV. cap. 5) it was consid-

ered that a first attaching creditor was entitled to priority over subsequent attach-

ing creditors, and entitled to be paid his deraaiid before they could have any claim

whatever: see Gamble et al v. Jarvis. 5 O.S. 272. It was thought that much
hardship might in consequence arise under that act in certain cases where all the

creditors were held back until such time as the first attaching creditor should

obtain satisfaction: lb. 277, per Robinson, C.J. The legislature, to remedy this

state of things, passed the Stat. U. C. 5 Wm. IV. cap. 5, s. 6, the principle of

which is retained in this act. But even before the Stat. 5 Wm. IV. cap. 5, in a

case where all the attaching creditors had agreed among themselves to share

ratably the proceeds of defendant's property, the court carried out the agree-

ment: Bergin v. Pindar, 3 O.S. 57-t.
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Court or a Judge may delay the distribution, ia order to give

reasonable time for the obtaining of Judgment against such

.absconding Debtor, (n) 19 Vic. c. 43, s. 57.

WHEN JUDGMENT CREDITOR IN DIVISION COURT TO PARTICIPATE.

SO. (o) Every Creditor who produces a certified memo-

raadum from the Clerk of any Division Court, of his Judg-

ment as aforesaid, (^p) shall be considered a Plaintiff in a

Writ of Attachment who has obtained Judgment and sued

out execution, and shall be entitled to share accordingly. (5)

19 Vie. c. 43, s. 57.

31* (»•) In case the property and effects of the absconding

Debtor be insufficient to satisfy the sums due to such Plain-

tiffs, none shall be allowed to share, unless their Writs of

Attachment were issued and placed in the hands of the

Sheriff for execution within six months from the date of the

first Writ of Attachment, (s) or in case of a Warrant of

Attachment, unless the same was placed in the hands of the

Constable or Bailiff before or within six months after the date

of the first Writ of Attachment. (0 19 Vic. c 43, s. 57.

SURPLUS TO BE RESTORED.

When all 32. (?<) If after the period of one month next following

creditor"are the return of any execution against the property and effects

reoiaMng
* of any absconding Debtor, (i') or after a period of one month

Creditors
under Divi-

sion Court
judgments
to sliare

pari passu.

WIio to be
entitled to

siiare if the
property
proves in-

sufficient to
pay all.

(n) The inference from this provision is that an attaching creditor who, with-

out good cause, delays for an unreasonable time to proceed to judgment, will lose

all right to share in the proceeds of the debtor's estate: see Oamble et al v. Jaruis,

5 O.S. 277, per Robinson, C. J.

(o) Taken from section 57 of C. L. P. Act, 1856.

(p) i. e. According to section 17.

{q) Judgment creditors in a division court are not entitled to priority in respect

of their judgments where suit commenced before the issue of writs of attachment

:

see note u to section 21.

(r) Taken from latter part of section 57 of C. L. P. Act, 1856.

{s) As to computation of time: see C. L. P. Act, section 342, and notes thereto.

{t) The latter part of this section has relation to division court process.

(w) Taken from C. L. P. Act, 1856, section 58, which was substantially a

re-enactment of Stat. U. C. 2 Wm. IV. cap. 5, s. 17.

(d) This provision seems to contemplate the case of a sheriff having had only

one execution in his hands, which he returned. '' If after the period of an»
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from a distribution under the order of the Court or a property to

Judge, (w) whichever last happens, and after satisfying up.

the several Plaintiffs entitled there bo no other Writ of

Attachment or execution against the same property and

effects in the hands of the Sheriff, then, all the property and

effects of the absconding Debtor, or unappropriated moneys

the proceeds of any part of such property and effects, remain-

ing in the hands of the Sheriff, together with all books of

account, evidences of title or of debt, vouchers and papers

whatsoever belonging thereto, shall be delivered to the

absconding Debtor or to the person or persons in whose cus-

tody the same were found, or to the authorized agent of the

absconding Debtor, and thereupon the responsibility of the

Sheriff in respect thereto shall determine. 19 Vic. c. 43,

s. 58.

month next following the return ," &.C. "Month" means a calendar month: Con.
Stat. U. C. cap. 2, s. 13. " After the period of one month," that is, the month miust

be fully expired. It will not begin to rim tintil tlie day next after the return of

the writ. It must then fully expire, the last day being inclusive: see C. L. P.

Act, section 342, and notes thereto.

{w) This provision contemplates the case of a sheriff who has had several exe-

cutions in his hands, to satisfy which a distribution has been made pursuant to

section 29. ''After the period of one month from a distribution.^^ As to "period"
and " month :" see preceding note.



EJECTMENT
Con. Stat. U. C. Cap. 27.

.^n Act respecting Ejectment. («)

Her JMajesty, by and with the advice and consent of the

Legislative Council and Assembly of Canada, enacts as

follows :

(a) Ejectment is that form of action by which a party having a right of entry
npon land recovers its possession: see Cleveland v. Boice et al, 21 U. C. Q. B. 609.

It is of the chiss described in treatises on pleading as "mixed." It is owing to its

anomalous character usually treated as a separate and peculiar mode of proceeding.
Unlike other forms of action general rules have been made for it alone, and rules

extending to other forms of action have been held not to extend to it. The legis-

lature in like manner has in this act made separate provision for the action of

ejectment. Being for the recovery of land anciently, it was esteemed of too a-reat

solemnity to be proceeded with like actions for chattels or personal wrongs.
'Hence it was clogged with fictions which produced delay and was attended with
great expense. Originally it was a mere action of trespass to recover the damages
sustained by a lessee for years when ousted of his possession. Afterwards by a
iiction this remedy was made use of for the recovery of all possessory rights to

corporeal hereditaments. Since the fictions of the actions were in this province
abolished by 14 & 15 Vic. cap. 114, it will serve no good purpose further to
dwell upon them. Our statute of 1851 was in advance of legislation in England,
and effected to some extent that which is here to a great extent accomplished,
viz., the assimilation of ejectment to other forms of action. The origin of both
seems to be the Irish Process and Procedure Act, 13 &, 14 Vic. cap. 18. Our
C. L. P. Act, as at first passed, included proceedings in ejectment as well as in

many other matters which by the Consolidated Statutes are now placed in dis-

tinct statutes. It must be taken for granted that the legislature, by the fact of

their having taken the ejectment proceeding out of the C. L. P. Act, meant that

all the necessary provisions to carry out the practice in ejectment are contained
in this act : Leeson v. Higgins, 4 Prac. R. 340, per Draper, C. J. But it seems
desirable to have the powers of amendment apply to ejectment suits as well

as others. The tendency of modern legislature has been to abolish as much
as possible the distinction between ejectment and ordinary actions ; and unless

the courts are prevented by express legislation or some clearly established rule

of law or practice from assimilating ejectment to other actions in relation to

powers of amendment, the courts ought to do so: Chadsey v. Ransom, 17 U. C.

C. P. 629. Formerly it was necessary to show that the party in possession was
in fact holding as a trespasser, or a mere intruder or occupant without right, but
according to the present proceeding, the sole question seems to be who is entitled

to the possession, without any reference to the manner in which he may have en-

tered : Rob'nson v. Smith, 17 U. C. Q. B. 218, per McLean, J. ; see also Prince v.

Moore, 34 U. C. C. P. 349. Possession is prima facie evidence of title: Ecdes
et al V. Paterson et al, 22 U. C. Q. B. 167 ; Hunter v. Farr et al, 23 U. 0. Q. B.
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1. (h) The action of Ejectment shall be commenced by now action

Writ, ((•) directed to the person in possession by name, (r/) meuced.

and to all persons entitled to defend the possession of the

324; Henderson v. Morrison, 18 TJ. C. C. P. 221. A person in possession of land
without other title has a devisable interest : Asher et ux. v. Whitlock, L. R.

1 Q. B. 1. One who occupies as his own land belonging to another, and before

the expiration of twenty years becomes tenant to the latter of lands adjacent

to the land so occupied, does not thereby change the character of his posses-

sion : Dixon v. Babj/ et al, L. R. 1 Ex. 259. Offer to purchase held sufficient to

support plaintiff's title against defendant: PenlingtonY. Broumlee. 28 (J.C. Q.B. 189.

There was at one time much doubt as to the right to try a question of boundary
in ejectment, the Queen's Bench holding that there was the right : Irwin v. Sager,

21 U. C. Q. B. 373 ; s. c. 22 U. C. Q B. 22 ; Sexton v. Paxton, 21 U. C. Q. B. 389

;

Boides V. Tanghney, lb. 391 ; and the Common Pleas the reverse: Lund v. Savage,

12 U. C. C.P. 143. But the view of the Queen's Bench has since been sustained by
the court of Error and Appeal : Sexton v. Paxton, 9 U. C. L. J. 207 ; also Hunter v.

JBaptie et at, 23 U. C. Q. B. 43. Ejectment will not lie for pews in a church

:

Ridout V. Harris, 17 U. C. C. P. 881. County courts have jurisdiction in ejectment
in certain cases : see Stat. 23 Yic. cap. 43.

(6) Taken from C. L. P. Act 1856, s. 220, the origin of which was Eng. Stat,

15 & 16 Vic. cap. 76, s. 168. Founded upon the first report of the Common Law
Commissioners, s. 90. This section is prospective : Doe d. Smith\. Roe, 8 Ex. 127.

(c) An infant plaintiff may sue out a writ in his own name, but after appear-

ance entered he cannot take any further step, sucii as giving notice of trial, with-

out having a next friend appointed: Camphdt v. Alaihcwson, 5 Prac. R. 91. A
lessee may maintain ejectment before entry: Cleveland y. Boice el al, 21 U. C.

Q.B. 609.

{d) Persons in actual possession are intended. Mere constructive possession,

where the land is in truth vacant, will not suffice: Doe d. White v. Roe, 8 Dowl.
P. C. 71. But where a party though removed from off the premises had left

beer in the cellar of a house on the premises, he was considered in actual pos-

session : Savage v. Deiit, 2 Str. 1064. Not so, however, when he had locked up
the house without leaving any property on the premises : I)oe d. Lord Darlington

V. Cock et al, 4 B. <fe C. 259. A house in fact untenantable and empty cannot

be looked upon as being in the actual possession of any body : Doe d. Schovell

V. Roe, 3 Dowl. P. C. 691. Nor land if the house thereon lias been pulled

down : D)e d. Norman v. Roe, 2 Dowl. P. C. 399-428. "Where there are several

houses on the premises, some occupied and others not, the court may give special

directions as to the latter: Doe d. Chijipindaie et al v. Roe, 7 C. B. 125. But
])roceedings, as on a vacant possession, cannot be had unless it clearly appear
that the premises are really vacant: Doe d. Burrows v. Roe, 7 Dowl. P. C. 326;
Doe d. Timothy y. Roe, 8 Scott, 126. Service of a writ in the case of a vacant pos-

session addressed to the assignees and personal representatives of .S. B. deceased,

by posting copies on the premises, held good : Harrington v. Bijtham, 2 C. L. R.
1033. Ejectment may be maintained successfully against a railway company: Doe
d. Hutcldnson v. The MaticJicMer, Bury & Rossendale Railway Co. 14 ]\I. & W. 687 :

Gait et al v. The Erie and Niagara Railway Co. 19 U. C. C. I'. 357 ; but not after

arbitration as to the land taken, and payment or tender of the amount awarded :

Doe d. Armitstead V. The Nortlc StafforJxhire Railway Co. 16 Q. B. 526; Doe d.

Hudson v. The Leeds and Bradford Railway Co. lb. 796 ; Rankin v. Tlie Great
Western Railway Co. 4 U. C. C. P. 463 ; Cotton v. The Hamilton and Toronto Rail-

way Co. 14 \j. C. Q. B. 87 ; Gri/nshawe v. The Grand Trunk Railway Co. 19 U. C.

Q. B. 493.
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property claimed, (e) which property shall be described in

the Writ with reasonable certainty. (/) 19 Vic. c. 43, s. 220.

If it can be shewn that the parties served were really in possession when
served, slight errors in the names or other description will not vitiate the pro-

ceedincjs : Doe d. Folkes v. Roe, 2 Dowl. P. C. oti? ; Doe d. Froxt v. Hoe, 3 Dowl.
P. C. 5i;."

; Doe d. Peach v. Roe, 6 Dowl. P. C. 62 ; Doe d. Smith v. Roe, lb. 629.

The court has power to strike out defences made by persons not in possession by
themselves or their tenants: section 14.

When a person is made defendant who is not in possession and claims no right

to the land, he is entitled on application to have his name struck out: /Jail v.

Yuillel nl, 2 I'rac. R. 242 ; or to have the writ set aside : Wallace v. Acre, 5 Prac. 11.

142. But he should not enter an appearance: Harper v. Loumdes, 15 U. C. Q. B.

430. If lie be not a sole defendant, and the remaining defendant enter an appear-

ance, both will be liable for costs : D'Arcy v. White ct al, 24 U. C. Q. B 57t" ; but

see Kerr v. Waldie et al, 4 Prac. R. 138. So each defendant, though only defending

for part, is liable for the whole costs of the action : Johnson et al v. Milh et al,

L. R. 3 C. P. 22.

(«) The present act changes the mode of procedure rather than the law for the

recovery of land, and therefore the right which prevailed under the old practice

to bring tlie action against all persons found in possession of land, witliout refe-

rence to the fact whether their possession is joint or several, still exists : Banver-

man v. Dewaon et al, 17 L'.C. C.P. 2.t7. A tenant served with a writ should notify

his landlord of the service: section 50. Heretofore the courts have refused to

set aside a judgment in ejectment against a tenant who concealed t'.ie proceedings

from Ills landlord, there not being otherwise any evidence of collusion : Goodtitle v.

Badtitle, 4 Taunt. 820. It was said to the landlord, " if your tenant has done you
wrong, that is a matter between you and him :" lb. If premises be let to A. and he
sublet to B, C, and D, and these latter be in possession, the writ .should be directed

to them as well as to A : Doe d. Lord Darlinfftoti v. Cock et al, 4 B. & C. 259.

Where the writ has not been directed to, but has been served on the tenant in

possession, it is questionable whether the tenant can apply to set aside the writ

as irregular: Thornpsonv. Slade, 25 L. J. Ex. 306. However, if instead of making
application for that purpose he apply for particulars or for other information, and
allow ten days to elapse, he will be deemed to have waived the irregularity, sup-

posing it be such, and his application should then be not to set aside the writ but

to be allowed to appear and defend according to section 9, which provides for an

appearance of persons not named in the writ : Ih. It is cnaeted that the writ

.shall be directed to the " persons" in possession, <fec Whether a mere servant

in possession who claims neither estate nor interest in the premises can be made
defendant, is not clear: see Parsons v. Ferribij, 26 U. C. Q. B. 380. But this much
is clear, viz., that if the person served, though a servant, assent to the character

of a tenant and appear to the action, that assent, coupled with the appearance,

will be sufficient evidence to go to the jury: Doe d. James ct al v. Stanton, 2 B.

tfe Al. 371. " It is sufficient to subject a party to the action that he has a visible

occupation of the premises, and it is not necessary that he should have such an

interest as to enable him to maintain trespass. When a servant is served with a

notice of ejectment, as tenant in possession, it is competent to him to explain his

situation, and so to set the other party right or to mislead him. If he adopt tlie

latter course it is very possible that a jury may think thnt he ought to be con-

sidered as the tenant in possession : lb. per Baylej', J. Where there are several

persons in possession there may be an action against all, or an action against each,

but if the title of all be identical, plaintiff may be ordered to consolidate: Orim-
stone v. Burgers et al d. Lord Goiver et al, Barnes, 176; Thrnslout d. Jojies x.

Shenton, 10 B. &, C. 110.

{/) A description sufficient to identify the land the subject of the action with
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WRIT.

JJ. (g) The Writ shall state the names of all the persons Contents of

in whom the title is alleged to be, (/t) and shall command the

persons to whom it is directed, to appear in the Court

the property described in the writ is all that is required. This is what is meant
by reasonable certainty. The want of it will not nullify the writ, but only entitle

the opposite party to apply for better particulars : Boe d. Saunders v. Duke of
JS^ewcastle, 1 T. R. 332, n ; Doe d. Saxton et al v. Turner, 11 C. B. 896 ; also section

13. Though the sufficiency or insufficiency of the description in the declaration

under the old practice will not be a satisfactory guide, yet being some guide a
reference may be made to the principal cases: Doe d. Marriott v. Edwai-ds, 6 C.

& P. 208 ; Doe d. Bot/s et al v. Carter, 1 Y. & J. 492 ; Doe d. Edwards et al v. Otin-

inq et al, 1 A. & E.'240.

(g) Taken from 0. L. P. Act, 1856, s. 221 ; the origin of which was Eng. Stat.

15 & 16 Vic. cap. 76, s. 169. Founded upon the first report of the Common Law
Commissioners, section 91.

{h) These words correspond with section 195 of the Irish C. L. P. Act 16 <fe 1*7

Vic. cap. 113, under which it was held that a husband seized of lands in right of

his wife might eject for non-payment of rent in his own name, and that the wife ia

not a necessary party to the record : Holmes v. Hennegan, 28 L. T. Rep. 25. And,
per Monahan, C. J., " I believe for the last century no one has doubted but that

the husband has such an estate in the lands of the wife as to enable him to make
a lease of the wife's lands for the purpose of bringing an ejectment. The present

statute does not alter the law, and therefoi'e we must allow the cause shown with
costs." But see Con. Stat. U. C. cap. 73, s. 13. It was held that a guardian
appointed to an infant estate under our statute 8 Geo, IV. cap. 6, s. 2, may bring
ejectment for the purpose of trying the infant's title: Doe d. Atkinson \. McLeod,
8 U. C. Q. B. 344. But he must proceed as guardian in the name of the ward

:

Kinsey v. Newcomhe, 17 U. C. C. P. 99. Under the old law, when a doubt arose

as to whether the title was in one of several parties, it was usual to insert several

deiiiises. There is nothing now to jjrevent title being alleged in several plaiutifFs,

"or some or one of them:" Elliss v. Elliss, E. B. <fe E. 81. But although not so

alleged, it would seem from the peculiar wording of several sections of this act

agreeing with sections of the repealed act 14 ife 15 Vic. c. 114, that one of several

plaintiffs may recover: Butler et alv. Donaldson, 10 U. C. Q. B. 643. By this sec-

tion it is made necessary to name in the writ all the persons in whom •' title is

alleged," and under a subsequent section it is made necessary to attach to the

writ a notice of i\\e" nature of the title:" section 4. Where there are several

plaintiffs claiming each an undivided interest, it is not necessary that they should

prove a joint title, or any privity between them, but they may maintain the action

in their joint names upon separate titles : Butler et al v. Donaldson, 10 U. C. Q. B_
643 ; Young et al v. Scohie, lb. 372 ; Bradley et al v. Terry, 20 U. C. Q. B. 563.

Where several plaintiffs claim jointly, but title is not proved in all of them, there
will be a verdict for those plaintiffs who prove title and for defendant against the
others : \Vilso7i v. Baird, 1 9 U. C. C. P. 98. An amendment ought not to be allowed
after entry of the record for trial, by striking out all the names in the summons
in ejectment and substituting a new set therefor: Bobinson v. Bell. 9 U. C. C. P.

21. But in ejectment by mortgagee of devisee against heir-at-law, in which the
question was as to the competency of the testator to make a will, it appeared at

the trial that the legal estate was in two trustees, the devisee having an equitable
estate only ; an amendment was allowed by the addition of the names of the two
trustees, they being present in court and consenting to be parties : Blake et al v.

Done, 7 H. & N, 465.
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from which it is issued, (y) withia sixteen days after service

thereof, (A:) to defend the possession of the property sued for,

or such part thereof as they may think fit, (,') and it shall

contain a notice that in default of appearance they will be

turned out of possession, (m)

Teste and S- («) The Writ shall bear teste of the day on which it

offleeto^^^'^*
issues, (o) and shall be issued out of the proper office in the

issue. County wherein the lands lie, (7?) and shall be in force for

three months, (q) and shsll be in the form No. 1, or to the

Duration like effect, (r) and the name and abode of the Attorney

tents of. issuing the same («) or (if no Attorney) the name and resi-

{J) Mode of appearance : see section 8.

(k) In computing the sixteen daj's allowed to a defendant to ajipoar, the day

of service must be excluded: Scoltv. Dickson, 1 Prac. 11. 306; Mi)uf(j'»)ieriiY. Broicn

et aJ, 2 U. C. L. J. N.S. 72; Stanton v. Brittle, 1 F. tk F. 46S. No additional time

is given by reason of the last of the sixteen days being a Sunday: C'line v. Cawley,

4 Prac. E..'87; contra, Adshead v. Upton, lb. 88, iiote.

{I) The party appearing may limit his defence to part of the property des-

cribed in the writ: section 12.

(???) The want of this notice would, it is apprehended, make the writ irregular.

(?i) Taken from the latter part of section 221 of C. L. P. Act 1856; the origin

of which is Eug. Stat. 15 tk 16 Vic. cap. 76, s. 169. Founded upon the first report

of the Common Law Commissioners, section 91.

(0) See note q to section 1 1 C. L. P. Act.

{p) Before this act the law was otherwise: see Pasmnore v. Smith, 1 Prac. R.

318. A writ issued from a count}" otlier than that in which the lands lie, though

not a nullity, may be set aside on application to a judge in chambers: The Metro-

politan BuiUlmg Society v. McPherson, 2 U. C. L. J. 228, per Burns, J. But when
defendants a])i)earcd and allowed issue to be found in a countj' other than that in

which the land was situate the court refused to interfere, leaving defendants to

their remedv by writ of error when judgment was entered: The 7'rnst and Loan

Co. of Canada v. Stevens, 2 Prac. R. GO. The venue in ejectment is of course local

:

McKindsey v. Johnston, 14 U. C. Q. B. 209 ; and is shown by the description of

the premises in the body of the writ and not by the marginal note : Riddcll v.

Briar, 2 Cham. R. 198. But the court or a judge may order the trial to take

place in any county other than that in which the venue is laid : section 23, C. L.

P. Act.

{q) i. e. Three calendar months: Con. Stat. U. C. cap. 2, s. 13. As the service

of the writ need not necessarily be personal, no provision is made for the renewal

of the writ as in the case of writs of summons in personal actions : section 21 C.

L. P. Act.

(r) When the legislature prescribe a form of procedure it should not be

departed from, unless for some good reason : see note c to section 53 C. L. P. Act.

(s) The writ should be endorsed with the name and abode of the attorney

actually suing out the same, whether he sues out the same as agent of the attorney

or as himself attorney for the claimant: Webster v. Gore, 4 Prac R. 169; see fur-

ther section 12 C. L. P. Act, and notes thereto.



S. 4.] NOTICE OF CLAIMANTS TITLE. 511

dence of the party Q) shall be endorsed thereon, in like

manner as the endorsements on Writs of Summons in a

personal action, (it) and the same proceedings may be had to

ascertain whether the Writ was issued by the authority of the

Attorney whose name appears indorsed thereon, and who and

what the Claimants are, and their abode, and as to staying

the proceedings upon Writs issued without authority, as in

the case of Writs in personal actions, (y) 19 Vic. c. 43,

s. 221.
NOTICE.

4:- (a) To the "Wvit and to every copy thereof served on Notice of

1111 11 • n ^ f 1 • 1 r^'^ntifTs
any party, shall be attached a notice ot the nature oi the title title to be

intended to be set up by the Claimant, as for example, by theWht.

grant from the Crown, or by deed, lease or other conveyance

derived from or under the grantee of the Crown, or by mar-

riage, descent or devise, stating to or from whom, or by length

of possession, or otherwise, (i) according to the nature of the

(t) See note ii to section 13 C. L. P. Act.

(?/) The indorsements will be araentlnble, it is presumed, in the same manner
as in personal actions: see section 48, C. L. P. Act. In ejectment the courts have
always been liberal in allowing amendments : see Doe d Snupson v. Hall, 5 M. &
G. 79.3 ; Doe d. Parsons v. Heather, 8 M. & W. 15S; Doe d. Wilhm et ux. v. Beck et

al, 22 L. J. C. P. 6 ; Doe d. Bacon et cd v. Brydges, 1 D. cfe L. 954 ; Doe d. Rabbits et

al v. Welch, 4 D. & L. 115 ; Doe d. Sinclair y. Arvold, II. T. 4 Vic. MS. R. & II.

Dig. " Amendment," 11. 8 ; Doe d. Ausman v. Muuro, 1 \j. C. Q. B. 160.

iy) See section 50, C. L. P. Act, and notes thereto.

(a) Taken from C. L. P. Act 1856, section 222, which in that act was a new
and original provision.

(6) The object of this section is to render it obligatory upon a claimant in
ejectment to make known to defendant the title intended to be set np by plaintiff,

80 that defendant may with the least possible expense prepare himself to meet it.

A similar principle is involved in section 8, which makes it necessarj- for defen-
dant to inform plaintiff of the grounds of defence intended to be relied upon by
the former. The manifest design of both enactments is that neither party to a
suit shall be kept in ignorance of the case intended to be set up by his adversary.
A writ which informs a defendant that pi antiff claims the land of which he is in
possession gives no tangible information. The bare issue of a writ of itself

shows that the party issuing it advances some claim. But it is only just that a
defendant should be informed not merely that a claim is advanced, but the
grounds upon which that claim is based, i. e. claimant's title. In the absence of
such information defendant is left to conjecture the probable grounds of claim,
against some of which he at great expense prepares to defend himself, but which
at the trial may turn out to be wholly imaginary. This of itself would be a
hardship upon a defendant in any action, but in ejectment where there are no
pleadings would be a positive injustice. It is however only necessary to state
how the pnrty claims, as by conveyance, descent, <fec., and from wliom without
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Claimant's title, stating it with reasonable certainty, (c)

19 Vic. c. 43, s. 222.

Such notice ^- ("-O Such notice shall not contain more than one mode
limited to j^ which title is set up, without leave of the Court or a
one claim ^'

of title. Judge, (e) and at the trial the Claimant shall be confined to

exhibiting the whole chain of title: section 5, and notes. Claimant is confined to

proof of the title stated in his notice : section 5 of this act. It was at one time
held that a judge at nisi prius had no power to amend a notice of title: Morgan
it al V. Cook et a/, 18 U. C. Q. B. 599. But it is now otlierwise held: C/tacheij v.

Ransom, 17 U.C. C.P. 629 ; Parsons v. Ferriby, 26 U. C. Q.B. 380. Where plaintiff

claimed the land as part of lot 6, and defendant defended first as part of lot 5,

and no notices of title were attached to the writ, it was held that plaintiff was
not bound to prove title to lot 0: Cuscaden v. Conway, 17 U. C. Q. B. 598.

(c) Though the notice to be annexed to the writ may be very general in its

terms, it must be neither vague nor obscure. A compliance with the spirit and
intention of the section must be made. Defendant may if necessary have an
order for particulars: Watson et al v. Brewer, 4 Prac. R. 202. A plaintiff in

ejectment having under the old law oj^ened his case as heir-at-law of the pat-

entee, was not allowed to change his ground and show himself entitled under
the statute of limitations: McICinley \. Bowbeer, 11 U. C. Q. B. 86. So wliere

since this act the plaintiff claimed as devisee of F. and defendant under a sheriff's

deed of F's lands, it was held that jjlaintiff could not in answer rel}' upon the

statute of limitations : Fields v. Livingston et al, 17 U. C. C. P. 13. So where plain-

tiff claimed by direct chain from the patentee of the crown, and defendant under a

lease, it was held that plaintiff' could not in answer rely upon a forfeiture of the

lease, not having set out the forfeiture in his notice of title : Pdtigrew v. Doyle,

17 U. C. C. P. 34 ; affirmed in appeal, lb. 459. This doctrine applies to a plaintiff

claiming to avoid his lease on the ground of infancy : Hartshorn v. Earley,

19 U. C. C. P. 139. It is the duty of the judge at the trial to prevent the

plaintiff in reply setting up a case which he did not set up at first as part of his

case: Orser v. Vernon, 14 U. C. C. P. 573. But an objection that the title relied

on is not the same as that mentioned in the notice, will not be allowed after the
trial: Fenlington v. Broumlee, 28 U. C. Q. B. 189. Interrogatories referring to the

defence will not be allowed in an action of ejectment: West v. Holmes, 3 U. C. L.J.

72 ; but see Phillpolts v. Harrison, 4 U. C. L. J. 86. As to interrogatories refer-

ring to plaintitt"'s title in a personal action : see Finney v. Forwood et al, L. II. 1 Ex.

6 ; ?'/ie Derby Commercial Bank, Limited, v. Lurnsden et al, L. R. 5 C. P. 107 ; see

further note q to section 190 of C. L. P. Act. Qncere. May interrogatories be
administered in ejectment now that separate provision is made for the action and
no provision for administering interrogatories : see note a to section 1.

(d) Taken from latter part of C. L. P. Act, 1856, section 222, which in that act

was new and original.

(e) Claimant may set up any number of conveyances from the grantee of the

crown of respective portions of land claimed, such being but one mode of set-

ting up title : Grimshaw v. White et al, 12 U.C. C.P. 521. "Where plaintiff, an execu-
trix, claimed title by virtue of " a mortgage made by the defendant," held that

she was not restricted to proof of a mortgage to herself, but might show one to her
testator: Skeahon v. Whelan, 24 U. C. Q. B. 174. Defendant applied ex parte for

leave to state in the notice of his title required by this section not only a paper
title from the crown, through various parties to himself, but also a possessory
title by length of possession in himself and others, through whom he claimed,
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proof of the title set up in the notice; (/) but the Claimant

shall not be required to set out in such notice the date or

particular content of any Letter Patent, Deed, Will or other

instrument or writing, which shows or supports his title, or the

date of any marriage or death, unless it be specially directed

by order of the Court or a Judge, (g) 19 Vic. c. 43, s. 222.

SERVICE.

6. (h) The Writ shall be served in the same manner as a service of
Writ.

declaration in Ejectment was formerly served, (/) or in such

and to set up in his defence both of said modes of title. The application was
founded upon an affidavit of the defendant that he could establish a good posses-

sory title for over twenty years through the person from whom deponent pur-

chased ; that he could also establish a good paper title to the same land from the

crown, through various persons to himself, deponent ; that it would tend to the

accomplishment of justice if he should be allowed to state in the notice required

to be tiled with his appearance both of the said modes of making title " he being

desirous of establishing a paper title, but lest ho should fail in his defence from
being unable to procure the witnesses necessary to prove all such paper title, he
desires to set up also his title by possession." An order was made absolute in

the first instance : Todd v. Can7i et al, 2 U. C. L. J. 2S2. per Burns, J. No amend-
ment can be allowed so as to enable a claimant to set up grounds of claim other

than such as are specified in his notice: Morgan et al v. Cook et al, 18 U. C.

Q. B. 599.

(/) But still is, subject to what is stated in note c to section 4, at liberty by
any means in his power to defeat the title set up by his opponent : Canada Com-
pany V. Weir, 1 U. C. C. P. 341.

(g) It is only necessary to state how the party claims, as by conveyance, des-

cent, tfec, and from whom, without exhibiting the whole chain of title: Colfman
et al V. Broimi, 16 U. C. Q. B. 13S. But in ejectment for breach of covenant con-

tained in a lease, the particular covenant and the particulars of the breach should

be s^Decified in general terms : Kenny et al v. Shaughnessy, 3 U. C. L. J. 29 ; see

also Doe d. Birch y. Phillips, 6 T. R. 597.

(/t) Taken from C. L. P. Act 1856, section 223 ; the origin of which was Eng.
Stat. 15 & 16 Vic. cap. 76, s. 170, Founded upon the first report of the Common
Law Commissioners, section 92.

{i) It is enacted that the writ shall be served in the same manner as a declaration

in ejectment was formerly served. This provision is similar to that of repealed Stat.

14 & 15 Vic. cap. 114, s, 2, which enacted that the writ should be served " in the

same manner as a declaration in ejectment is at present served." Of the section

here annotated it may be said, as has been said of the repealed enactment, that a

good deal of difficulty will and must inevitably arise upon so loose an expression

as that already quoted: Riddell v. Briar, 2 Cham. R. 201, per Burns, J. The
repealed statute declared that the writ should be served " in the same manner"
as the "declaration," not "declaration and notice," the latter of which under the

former practice required explanation at the time of service. It was consequently

held under Stat. 14 & 15 Vic. cap. 114, that service of the writ without explana-

tion of its contents was sufficient: Riddell v. Briar, 2 Cham. R. 201. The writ

itself now says all that is necessary to be said by way of explanation: Fothergill

V. White, 14 L. T. N.S. 768 ; see also Edwards v. Griffith, 15 C.B. 397. It may be

33
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manner as the Court or a Judge may order. 19 Vic. c. 43,

s. 223.

served during the long vacation between 1st Jul}' and 21st August: Doe d Shortts

V. Roe. 2 Cham. R. 106. The words "in the same manner" mean that service

upon a wife, child, servant, agent, or other person, which, in the case of a declara-

tion and notice, would have been good service, shall under this act be a sufficient

service of the writ. Thus :

As to a sole defendant.

1. Personal service. The object of service in any case is to notify defendant of

intended proceedings against him. Personal service when it can be effected is

alwaj's to be preferred, and is obviously the most satisfactory mode of bringing

the proceeding to the notice of the party. Of tiiis fact it is always necessary to

satisfy the court with a view to ulterior proceedings. In ejectment a prominent
feature of personal service is, that it will be good though not effected upon the

premises sought to be recovered: Savage v. Dent. 2 Str. Iii64; Doe d. Darnell v.

Woodroffe. 1 bowl. P. C. 494. There may be personal service, tliousrh the writ

be not placed in the corporal possession of defendant. Thus if with full notice of

the intention of the party trying to effect the service defendant designedly thwart

him by refusing to have anything to do with the writ or otiierwise misconduct

himself "with a simihir intent: IJalsal v. Wedfjicood. Barnes. 1J4; Bagnhaw d.

Ashlon V Toogood, lb. 18.5; Stinrl d Elnies v. King. lb 188; Fenn d Knigh/n v.

Dean. lb. 192; Doe d. Vi-iger v. Roe 2 Dowl. P. C. 449; Doe d Friik v. Roe,

3 Dowl. P. C. 569; Doe d Ross v. Roe, 7 Scott, 846; Doe d. Hunter v. lioe,

5 Dowl P. C. 553; Doe d Colson v. Roe. 6 Dowl. P. C. 765; Doe d Lou-nde.i v.

Eoe, 7 M. & W. 439; Doe d. Roberts v. Roe. 6 Scott N. R. 8.33; Doe d Cbfion v.

Roe. 7 Jur. 701 ; Doe d. Ilellier v. Roc. lb 800; Doe d Mann v. Roe. 11 M. & W.
77 ; Doe d. Hope et al v. Roe, 3 C. B. 770. Where personal service has been effected

and d(^fault is made in appearance, judgment may be signed upon filing the writ

together with an affidavit of service: R. G. pr. 92. But if the service effected

do not amount to personal service, then before signing judgment, leave must be
obtained by a rule of court or judge's order: lb This requirement is anidogouS

to the old practice of moving for judgment against the casual ejector. AVhtMu-ver

the service was personal the rule fur judgment was absolute, in the first instance.

In other cases the rule was nisi only. It might be a question under this section

whether a service not personal must not be authorized b}' the court or a judge

before such service is made, in which case the application should be supported by
affidavit of inability to effect personal service. There are many analogous rules of

practice. Had the act read "a judge siiall approve and by order confirm," tliere

would be no doubt that the order intended ought to be made after service. Fur-

ther as to what constitutes personal service see note v to section 16, C. L. P. Act.

2. Service vpon the wife. Before moving for an order or rule for judgment it

will be necessary to show some service which if not personal would be considered

sufficient in the case of an ejectment under the old practice. Service upon the

wife of defendant if living with him will be sufficient. And if the wife be living

with her husband at the time of service it is immaterial whether she reside upon
the premises sought to be recovered or elsewhere, the only test being her resi-

dence with her husband. Service under such circumstances raises a very strong

presumption that the husband has been made acquainted with the proceeding.

lu these cases the fact of such residence and place of service should be made to

appear on affidavit: Dor d Morland v. Bayliss. 6 T. R. 765; Goodright d Wad-
dington v. Thrustout, 2 W. Bl. 800 ; Jenny d. Preston et al v. Cults, 1 B. <fr P. N. R.

308"; Doe d. Wingfield v. Roe. 1 Dowl. P.' C. 693 ; Doe d. Boullott v. Roe. 7 Dowl.

r. C. 463 ; Doe d Marquess of Bath v. Roe. lb 692 ;
Doe d Grove v. Roe. 8 Jur.

338 ; Doe d. Grange v. Roe, 1 Dowl, N.S. 274 ; Doe d. Croky v. Roe, 2 Dowl.
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ISr.S. 34-1; Doe d. Royle el al v. Roe. 4 C. B. 256; Doe v. Roe, 17 L. J. Ex. I'TG.

If the wife, with a full knowledge of the intention of the party to serve her, of
ber own wronn^ and by her own misconduct wilfully prevent the service from
T)eing completed, the service notwithstanding may be held sufficient: see Doc d.
Dry V. Roe, Barnes, 178; Miles d Farmer v. ThrwUotU. lb 180; Doe d Cour-
thorpe V. Roe, 2 Dowl. P. C. 441 ; Doe d. George v. Roe, 3 Dowl. P. C. 541 ; Doe d.

Nash V. Roe. 8 Dowl. P. C. 305. Indeed service upon a stranger on the premises
with a subsequent acknowledgment from the wife that the paper.-; had come to her
hands, has been held sufficient: Doe d. The Governors of the Greycoat Hospital
V. Roe, 7 M. & G. 587. But service on a stranger found upon the premises and
not shown to be a resident there is of itself insufficient: Doe d Story v. Roe,
4 M. tfe G. 843. Service upon the widow of defendant, he being dead in the house
at the time, has been held to be insufficient: Doe d Crouch v. Roe, 13 L. J. Q. B.
SO. However, there may be circumstances under which service upon a widow-
would be clearly sufficient: see Doe d. Pamphilon v. Roe, 1 Dowl. N.S. 186.

3. Service on a son, daughter, or other member of the family. This mode of ser-
vice may be held sufficient, provided it can be shown by admission of the tenant
or otherwise that tlie paper served was served on the premises and actually
reached defendant : see Dne d. Cockburn v Roe, 1 Dowl. P. C. 692 ; Doe d.

Protheioe v. Roe. 4 Dowl. P. C. 385 ; Doe d. Agar v. Roe. 6 L'owl. P. C. 624; Doe
d. Foiohr v. Roe, 11 Jur. 309; Doe d. Eaton v. Roe. 7 Scott, 124; Doe d 'Overy

V. Roe. 1 D. <fe L. 8n3; Doe d. Cripps v. Walker. 7 Jur. 745; Doe d Harris v.

Roe. 1 Dowl. N.S. 7l>4; Doe d. Jenkins v. Roe. 8 Jur. S9; Doe d. Gihbard v. Roe,
3 M. & G. .87 ;

Loe d Pattison v. Roe. 10 Jur. 34; Doe d Farncombe et al v. Roe,
10 Jur. 525; Doe d Fowler v. Roe. 11 Jur. 309; Doe d. Chn(fey v. Roe, 9 Dowl.
P. C. 100; Doe d Ginger v. Roe, lb. 336; Doc d Threader v. R'jc. 1 Dowl. N.S.
261; Doe d Morgan v. Roe, lb. 543; Doe d. Taylor v. Coate.i, 8 Jur. 2(i; Doe
d Royle v. Roe 4 C. B. 258; Doe d. Gray y. Roe, 5 O.S. 483; Doe d. IJunier et

al V. Roe, 3 U. C. Q. B. 1^7.

4. Service on a seri^ant, agent, clerk, or other employee. This mode of service
if effected on the premises, and if there be reasop to kielieve that the defendant
had notice thereof, may be held sufficient: see Doe d Baring v. Rop, 6 Dowl. P.

C. 456; Doe d Fisher v. Roe. 2 Dowl. N.S. 225; D e d Bower v. Roe, lb. 923;
Doe d Middlefon v. Roe, 1 D. & L. 149; Doe d Read v. Roe, 1 M. & W. 633 ; Doc
d Lord Dinorben v. Roe, 2 M. & W. 374; Anon € Jur. 371 ; Doe d. Dob'er v. Roe,

2 Dowl. N.S. 333; Doe d. Harleigh v. Roe, 11 Jur. 18; Doe d. Ret/itolds v. Roe,
1 C. B. 711 ; Doe d WaLfon v. Roe, 5 C. B. 521. Service upon a person in appa-
rent possession, who professed to be agent of the tenant, who was abroad, without
circumstances showing facts whence agency might be inferred, was held to be
insufficient: Doe d Nottage v. Roe, 1 Dowl. N.S. 750; see also Doe d Johnson
V. Roe. 12 L. J. Q. B. 97. If after the decease of defendant a servant, (fee, I'em^iin

in possession, such servant, if he refuse to give up possession, may be ejected as
a tenant in possession: Doe d Atkins v. Roe. 2 Chit. R. 179. Service on the
managing clerk of the tenant, who was an attorney, was held to be insufficient:

Anon 1 Jur. lli)5; but see Doe d. Bower v. Roe. 2 Dowl. N.S. 923. Service
on a tenant of part of the premises, who was not named in the writ, held insuffi-

cient: The Queen v. Benson. 1 Prac. R. 221. In the case of a lunatic having a
committee, service should be made on such committee: Anon Loft. 401 ; if not,

then on himself, the limatic: Doe d Gibhard v. Roe. 9 Dowl. P. C. 844; Due d.

Broun V. Roe 6 Dowl. P. C. 27*'; or person having the care or custody of the
lunatic, though not appointed by a regular committee: Doe d v. Roe. 7 Jur,

725; Doe y. Roe B arnes, 19u; Doe d. Lord Aylesbury v. Roe. 2 Chit. R. 183.

As to several defendants.

Service upon one of two or more joint tenants in possession is sufficient: Doe
4. Clothier v. Roe, 6 Dowl. P. C. 291 ; Due d. Overton v. Roe, 9 Dowl. P. C. 1U39;

r^
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7, (J) In case of a vacant possession, service may be by

sion vacant, posting a copy of tbe writ and notice upon the door of the

dwelling-house or other conspicuous part of the property, (kj

19 Vic. c. 43, s. 223.

Doe d. WoTthny v. Roe, 10 Jur. 984; Doe d. Bennet v. Roe, 1 C. B. 127. So
Bervice was allowed as to three defendants in possession, though made on one of

the three only, and thoBgh it was not sworn that there was a joint tenancy: Right

V. Wrong, 2 Chit. Rep. 175; but such service, though sufficient for a rule nisi for

judgment, might not, it is apprehended, be sufficient for a rule absolute in the

first instance : Doe d. Field v. Roe, lb. 174. Service upon one of several joint

tenants, when the writ is directed to that one only, will not, it is apprehended,

in any event have effect against the others not named : Doe d. Brahy v. Roe,

IOC. B. f)63. AVhere there were three several tenants, it was held that the coipy of

the notice of ejectment might be directed to each individual tenant for whom it was
intended : Doe v. Roe, 8 Jur. 3tiO. If there be nothing to show a joint tenancy of

several persons in possession, all should be serred : see Doe d. Lord Darlington v.

Cock et al. 4 B. & C. 259 ; Doe d. Bell v. Roe, 3 O.S. 64. But if the service be made
on an original tenant, who appears, he cannot afterwards object that his sub-tenants

are in possession and have not been served: Roe v. Wiggs, 2 B. cfe P. N. R. 330.

It has been held that where lodgers cannot be served, service on the keeper of the

house at the house is sufficient for a rule nisi for judgment: Doe d. Threader y. Roe,

1 Dowl. N.S. 261. If service be peifect as to two or three defendants, judgment
may be obtained as to such as have been regularly served : Doe d. Murphy v.

Moore et al, 2 Chit. Rep. 176. In proceedings against railway and other public

companies, service upon the president, secretary, or other public officer, is in gen-

eral sufficient. This more particularly if there be a provision in the statute incorpo-

rating the company that papers shall be so served : Doe d Bromley v. Roe, 8 Dowl.

P. C. 858; Doe d Bayes v. Roe, 16 M. (t W. 98; Doe d. Fisher v. Roe, 2 Dowl.
N.S. 225; see further Doe d. Weeks v. Roe, 5 Dowl. P. C. 405; Doe d. Fish-

mongers' Co. v. Roe, 2 Dowl. N.S. 689; Doe d. Kirschner v. Roe, 7 Dowl. P. C.

97; Doe d. Dickens r. Roe, lb. 121; Doe d. Smith v. Roe, 8 Dowl. P. C. 509;
J)oe d. V. Roe, 1 D. <fe L. 873. Service in cases not provided for by any pre-

cedent may be made "in such manner as the court or judge shall order:" as to

which see Doe d. Pope \. Roe, 7 M. &, G. 602; Doe d. Dovaston v. Roe, 5 Scott, N.

R. 174; Doe d. Haggeit v. Roe, 6 Jur. 950. Where a tenant underlet part of the

premises and deserted the remainder, and his under-tenants were served, it was
held tliat the lessor of the plaintiff was entitled to judgment as to the part of the

premises occupied, and to take possession of the remainder as upon a vacant pos-

session : Doe d Ilenson v. Roe, 1 D. ife L. 657. It is unnecessary for the person

serving a writ of summons in ejectment to make the endorsement of such service

within three days as required by section 19 of the C. L. P. Act: Leeson v. Ilig-

gins, 4 Prac. R. 340 ; but see Vandeleur v. Smith, 3 Ir. C. L. R. 86.

(y) Taken from 0. L. P. Act, 1856, section 223, the origin of which was Eng°

Stat. 15 <fe 16 Vic. cap. 76, s. 170. Founded upon the first report of the Comraon
.Law Commissioners, section 92,

(Ar) A party who proceeds on a vacant possession should perform everything

he does in such a case more regularly than in the case of a contested possession

:

Anon. 2 Chit. Rep. 188. If the premises have been abandoned, proceedings may
be had as on a vacant possession: Doe d. Laundy v. Roe, 12 C. 13. 451 ; but there

may ia such a case be circumstances under which the proceedings ought to be as

on a contested possession: lb. It is not declared in what manner the writ sliall

be directed in proceeding on a vacant possession. A writ directed to " the

assigaees aud per.soual representatives of S. B. deceased" (the last occupier) has-
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APPEARANCE.

8. (0 The persons named as Defendants in the Writ, or Whentenant
„ , -I'll- • 1 ^ ^ to appear

any or them, may appear within the tune appointed; (m) andnoticeto

and with the appearance shall file a notice addressed to the upon given.

Claimant, stating that besides denying the title of the Claim-

ant, the party asserts title in himself, or in some other person

(staling who), under whom he claims, and setting forth the

mode in which such title is claimed, in like manner, to the

eame extent, and subject to the same conditions, rules and

restrictions as are hereinbefore set forth in respect to the

notice of a Claimant's title, («) and the giving proof thereof

at the trial. 19 Vic. c. 43, s. 224.

been held regular; narrington v. Bj/tham, assignees of, 2 C. L. Rep. 1033; 28 L.

& Eq. 443. And per cur. "the writ does very well in its present form, as nobody
is thereby made liable for costs." Service of summons by posting same on a con-

epicuous part of the dwelling-house deemed good service, the tenant being resident

abroad: Lord Clifden v. The Casual Ejector, Sm. & Bat. 61.

{I) Taken from C. L. P. Act, 1856, section 224, the first part of which was
taken from Eng. Stat. 15 &, ItJ, cap. 76, s. 171. Founded upon the first report of

the Common Law Commissioners, section 93, and the remainder of it original.

(m) i. e. An appearance may be entered as a matter of course "by the persons

named in the writ." Anj' person not named in the writ, if in possession, may apply

to be permitted to defend under the next succeeding section. The time limited for

appearance is sixteen da\-s: section 3, Form No. 1. The appearance serves the

purpose of a plea, and is the defence to the action, and the person appearing may
limit his defence to part of the premises named in the writ: section 12. Land-
lords may, in right of their tenants, appear under section 9 pursuant to section

11. It was in one case held that to entitle the tenant to move against the declara-

tion, notice, or other proceedings under the old practice, it was necessar}' for him
to appear to the action, because without "appearance there is no loc2is star^di in

the court:" Doe d. Williamson et al v. Roe, 3 D. tfe L. 328 ; see also Doe d Simp-

son V. Roe, 6 Dowl. P. C. 469. Security for costs cannot be obtained before

appearance: Crowe et al v. McGuire, 3 U. C L. J. 205.

(n) Defendant appeared to a summons in ejectment, but by mistake the plain-

tiffs name in the appearance was written "Samuel" instead of "Thomas," and
thereupon judgment was signed; the judgment was set aside on an affidavit of

merits and on pa3-ment of costs: Street v. McDonell, 2 Prac. R. 65. Where
defendant either omits to file with his appearance the notice required by this sec-

tion or files an irregular one, he will be allowed to amend on payment of costs:

Kane v. Kane, 2 U. C. L. J. 213 ; Trust and Loan Co v. Ehson et al, 3 U. C.

L.J. 69, Thompson v. Welch. /6.133. If plaintiff refuse to state or receive the

amount of the costs of the amendment, then amendment may be made prior to

payment of costs: Dvffill v. Lawder, 4 U. C. L. J. 137. The defendant is con-

fined to proof of the title claimed in his notice, but is at liberty to defeat, and
that without going into his title, the title set up by plaintiff: Ca-nadu Company
V. Weir, 7 U. C. C. P. 341. Indeed the mere filing of an appearance without any
notice of defence puts the plaintiff to proof of title: Fuirmnn v. White, 24 U. C.

Q. B. 123; Shore et al v. McCabe et al, 10 U. C. C. P. 26. But if plaintiff proves

his title, defendant, without a notice of title, will be debarred from going into his
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Lamiiords «^ ("(.A ^^y other persoD not named in tlie Writ, may, by
may appear. \ ^ j i ^ j i j

leave of the Court or a Judge, appear and defend, on filing an

defence: lb 31. The omission of the words "besides denyin<5 the title of tlie plain-

tiff," in the notice of defence, does not entitle plaintiff to recover without proof of the

title stated in his notice : lb '60. Defendant, by the simple appearance, may sliow

title out of the plaintiff, but not in himself, defendant, or any one under whom he
claims: Burke v. Bultle, 17 U. C. C. P. 478. A judjje in chambers has no power to

order a defendant to file a notice of title, and in default tliereof that plaintiff may
si<^n j'ldirment: Faintinn v. White, 24 U. 0. Q. B. 123. It was at one time held in

the QuM^n's Bench that if defendant, besides denying- plaintiff's title, claimed title

under the plaintiff, tliat plaintiff was thereby relieved from proof of title: Brandon.

V. Cawtkorne, 19 U.C. Q.B. 368 ; Cartwrir/ht et al v. McPhenon, 20 U. C. Q. B. 251
'

but the Common Pleas were of a contrary opinion : Thompson et al v. Fdlconerl

Vi U.C. C. P. 78 ; see also Coll>y et al v. M\ill. 12 U.C. C. P. 93. Finally the cour

of Queen's Bench became so constituted that each of its members had in the

Common Pleas joined in a constTUCtion of the statute r)pposed to that previously

adopted in the Queen's Bench, and in order to prevent differences of decision be-

tween the two courts on this point expressly overruled Brandon v. Cawthorne and
CaUwrif/lit et al v. McPliersnn : McGee v. McLaughlin, 23 U. C. Q. B. 90. The
rule, therefore, in both courts now is that a simple appearance without notice

puts plaintiff to proof of title, that plaintiff is not relievcil from such proof by
reason of any tl)inw contained in the defendant's notice of title, and that unless

defendant file a notice of title in the event of plaintiff proving his title, defendant

will be precluded from going into a defence of liis title. But defendant having

put plaintiff to proof of title and taken exceptions tliereto, cannot then set up
a tenancy under him: Wilfon v. Baird, 19 U. C. C. P. 98. Defendant allowing

plaintiff' to prove title at the trial, without, however, cross-examining his wit-

nesses or otherwise taking objection to tlie title proved, is at liberty to show title

under the plaintiff as tenant for years: Uart^horn v. Eurley, lb Where in eject-

ment the ])l:iintifl' claimed as assignee of a mortgage made by defendant, and
defendant by his notice of title claimed under a deed made by the mo7'tgn<iee, it

was lield that defendant mi<rl»t show he was an infant when he executed the

mortgage: Grace v. Whitehead, 16 U. C. Q B. 50 AVhere defendant in his notice

claimed the whole premises under a conveyance from a third party, be was not

allowed at the trial to set up that he was tenant in common with the plaintiff and
insist upon proof of ouster: McCallum v. Boswell, 15 U. C. Q.B. 343; see also

Leech v. Leech el al, 24 U. C. Q. B. 321.

(o) Taken from C. L. P. Act, 1856, section 225, the origin of which was Eng
Stat. 15 cfe 16 Vic. cap. 76, s. 172. Founded upon the first report of the Conunon
Law Commissioners, section 94.

Tlie principle of this section is not new. It is the same as involved in 11 Geo. II.

cap. 19, s. 13, the language of which is as follows: " That it shall and may be lawful

for the court where such ejectment (i- e against a tenant in jiossession, his landlord

not being an occupier) shall he brought to suffer the landlord or landlords to

make him, her, or themselves, defendant or defendants, by joining with the tenant

or tenants to whom such declaration in ejectment shall be delivered, in case he
or they shall appear ; but in case such tenant or tenants shall refuse or neglect

to appear, jitdjiment shall be signed against the casual ejector for want of such

appearance ; but if the landlord or landlords of anj^ part of the lands, tenements,

or hereditaments for which such ejectment was brought, shall desire to appear by
himself or themselves, and consent to enter into the like rule that bj" the course

of the court tiie tenant in possession, in case he or she had appeared, or ought to

have done ; then the court where such ejectment shall be brought shall and may
^pernlit such landlord or landlords so to do, and to order a stay of execution upoa
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affidavit shewing that he is ia possession of the land either by

himself or his tenant. 19 Vic. c. 43, s. 225.

such judgment against the casual ejector, until they shall make further order
therein." It was said by a learned judge that between this statute and the C.

L. P. Act there is no difference, except that the latter gives to the court or a
judge powers whicii the former statute gives to the court alone: liuller v Mere-

dith. 11 Ex. 93, p^r Parke, B. In the construction of the Stat, of Geo. II. it was r

h'ild tliat the word " landlord " extended to all persons claiming title consistent

with that of tlie occupant. Thus a mortgagee, though out of possession : Doe d. i

Tihinrd v. Cooper, 8 T. R. 645 ; when interested in the result of the action : Doe
'

d. Penrson v. Roe, 6 Bing. 613; an heir-at-law, though out of possession: Doe d.

IlihleOnoaite et at v. Roe. 3 T. R. 783, n\ a devisee in trust: Lovelock d JYorri.i v.

Dancasier. 4 T. R. 122. But a person claiming in opposition to the occupant's title

was c early not entitled to defend as landlord : Driver d Oxe.nden el al v. LnwreJice,

2 W. Bl. 1259; Doe d. Horton v. Rlnjs. 2 Y. & J. 88 ; Doe d Mee et nl v. Lithcrhind
'

et al. 4 A. & E. 784; Doe v. Chalhx 17 Q. B. 166. The affidavit should show the

interest of the applicant: Croft v. Luml-y 4 El. & B. 608; Webster et al v. Ilors-

burgk. 3 U. C. L. J. 32 ; McDermott v. Keeling. 7 U. C. L. J. 1 50. Where a defendant
was by mistake described as "landlord" in the consent rule, it was held that at

the trial he might show that a third party was ienant to the lessor of the plaintiff:

Doe d. Felloives el al v. Aiford. 1 D. tk L. 470. If a person made landlord has no
real interest in the premises, relief may be given to plaintiff: Doe d. Carr el <il v.

Jordan 4 Scott, 370. The time within which application for leave to appear should

be made by a landlord is sixteen days after service of the writ, and at least before

judgment for non-appearance It has been held that in the absence of collusion

between the plaintiff and occupant, the court will not set aside a regular judg-

ment in order to let in a landlord who had not received any notice of the pro-

ceedings: Doe d. Thomson v. Roe, 4 Dowl. P. C. 115; see also Doe d. Ledger v.

Roe. 3 Taunt. 506 ; Goodtille v. Badtiile. 4 Taunt. 820 ;
Mercer v. Bmd. 3 U. 0. L.J.

150; but see Turley v. Williamson. 13 U C. •'. P. 581. Where a landlord defrayed

the coats of an ejectment in the name of an illiterate person who gave a cognovit

and retraxit, the court set them aside: Doe d Locke v. Franklin. 7 Taunt. 9.

Where, owing to ignorance of the party or his attorney, judgment had been
signed, leave to defend was given upon terms. Doe d Pollen v. Re. W. W,
& 1>. 371. So where the attorney made affidavit that he had received instruc-

tions for entering an appearance, which he neglected owing to matters personally

affecting himself: Doe d, Shaw v. Roe, 13 Price, 260; see also Doe d Midlarkg et

al V. Roe, 11 A. <fe E. 333. ?o in other cases upon the merits and upon the terms
where the step was an advanceinent of justice without mtich inconvenience to

plaintiff, and especially where no writ of possession had been executed: Doe d.

Mei/ri:k v. Roe. 2 0. & J. 682; Doe d. Tronghton v. Roe 4 Burr. 1996; see also

D'jbbs V. Passer. 2 Str. 975. Where collusion can be shown, a landlord may be
let in to defend even after a writ of possession executed: Doe d Grocers' Co v.

Roe, 5 Taunt. 205 ; Hunter v. Keighiley el al, 3 U. C. L. J. 68. And where a judg-

ment is set aside and an order made for possession to be restored, that order must
be obeyed under penalty of a contempt: Corbetl d. Clgmer v. Nicholh. 2 L. M. &
P. 87; and if necessary a writ of restitution may issue: Doe d Whittinglon v.

Ilurds, 20 L. J. Q. B. 406.

The possession intended is an actual not a legal possession merely: Thomps^on

V. Tonipkirison et al. 11 Ex. 442; Whiticorth v. Humphries, 6 Jur. N.S. 231. Thus
it has been held that a tenant by elegit cannot be admitted to defend : Croft v.

Lumleg, 24 L. J. Q. B. 78. Much less is a person who has recovered a judgment
in ejectment but who has never issued a writ of possession nor taken possession of

the premises entitled to make application under this section: Thompson v. Tom-
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In what of- |D^ Qj) All appearances (q) shall be entered and all sub-

kinson el al, 1 1 Ex. 442. But a sufficient prima facie right of actual possession will

eatisfy the court. It is not desirable on interlocutory motions to decide questions

of title. The court, when it decides upon the application of a landlord or other

person sworn to be in possession, that he is entitled to defend, does so without at

all deciding upon the rights of the parties: Croft v. Ltmiley, 4 El. & B. 608.

Thus in ejectment to recover an opera house on the ground that the tenant had
committed a forfeiture, application was made for leave to appear and defend the

action by a grantee from the lessee of a private box for a term of years, and it

was sworn that the applicant was "in possession of the box," the court granted

the leave without coming to any decision on the effect of the instrument under
which applicant claimed: lb. The intention of the statute is that whether a

landlerd be in possession by his own personal and actual possession, or by that

of his tenant, he shall be allowed to come in and defend on satisfying the court

or a judge that he has the possession, Tiicre is no power to impose terms on the

applicant under such circumstances: Butler v. Meredith, 11 Ex. 85, Parke, B.

dubilante. A person who swore she was in possession, and that defendant was
not when served with the summons, was allowed to appear, although the defendant

named in the writ had previously confessed judgment, upon which a writ of pos-

session issued: Harrington v. Harrington^ 3 U. C. L. J. 30. So where applicant

disclosed title and swore that he was in possession, though not named in the

writ: Webster et al v. Horfburgk, lb 32. So upon an affidavit of defendant's

attorney, " that since receiving instructions to defend for defendant, deponent
has discovered that one O. M. is living on the west half of the land sought
to be recovered in this action, and that said O. M. claims under the same title

as defendant; that deponent will not be able to communicate with ssid O. M. to

enable him ta obtain his affidavit within the time allowed for appearing to the

writ:" a summons granted to show cause why O. M. should not be allowed to

appearand defend, was afterwards made absolute: CaricaUer v. WesseUs, Cham-
bers, Oct. 22, 1856, MS. per Burns, J. A person answering the description of land-

lord according to the decided cases, is entitled as a matter of rigid to be let in to

defend: Butler v. Meredith, 11 Ex. 85. So that in the case of a l.indlord residing

out of the jurisdiction, the court has no power to impose a condition that he shall

give security for costs: lb : but see Doe d. Hudson v. Jatneson, 4 M. <fe Ry. 470.

But after judgment in ejectment he may be left to bring his action: Cameron et

al V. Murphy, 4 Prac. R. 132. As to modes of appearance see next section and
notes thereto.

{p) Taken from C. L. P. Act, 1856, section 226, which in that statute was an
original enactment.

[q) Where a person not named in the writ has under section 9 obtained leave

to appear and defend, he must enter an appearance entitled in the action against

the parties named in the writ as defendants, and forthwith give notice of such

appearance to the plaintiff's attorney, or to the plaintiff if he be suing in person:

R. G. pr. 93. After appearance and notice the person or persons admitted to

defend must be named in the issue book, nisi prius record, <tc. : Heron v. Elliott

et al. 1 U. C. L J. N.S. 156; and the appearance may be in lieu of the defendants ,

named in the writ or wilh them, according to the terms of the order allowing the

third party to appear and defend: Butler \. Meredith. 11 Ex.85. Where the

landlord appeared in lieu of the original defendant, and by mistake the name of

the original defendant was retained in the record, whereby, under the old law of

evidence, the evidence of the original defendant was excluded, the court set aside

the record and verdict for irregularity: I'e'bles et al v. Lottridge et al. 19 U. C.

Q. B. 628. Where the judge's order did not express whether the landlord was to

defend in lieu of the defendants named in tlie writ or with them, nor did this

I
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seouent proceedirifrs conducted in the Office from which the anceand
1 1 o proceeclings

Writ issued, (r) 19 Vic. c. 43, s. 226. to be en-
^ ' '

tered.

SI. G*-)
Any person appearing to defend as landlord in whatiand-

P ,1 c ^ • • • • lords to do
respect or property whereoi ne is in possession, in person or if they ap-

by his tenant, (J) shall state in his appearance that he
^'^^'^'

appears as landlord, (?<) and he raay set up any defence

which a landlord appearing in an Ejectment has heretofore

been allowed to set up, and no other. (/'«) 19 Vic. c. 43,

s. 227.

appear from his appearance or notice, and the defendants named in the writ did not

appear, judgment was signed against them b}' default, the issue with the landlord

was carried down and tried, and a verdict rendered for the plaintiff on which
judgment was entered, and costs taxed against the landlord only, and a wi'it of

possession issued against all the defendands, held proceedings regular: Haskina

T. C'unnon et al. 2 Prac. R. J?34. Defendant being tenant was served with a writ

of ejectment, which he handed to his landlord, who took it to his attorney, and the

attorney, instead' of getting leave to defend, eLtered an appearance in the name
of the original defendant without his authority. The court, at the instance of the

tenant, refused to interfere, leaving him to his remedy against the landlord or

his attorney; 3Ioran et al v. Schermerhorn, 2 Prac. R. 261. The entry of appear-

ances though a plea, does not so far put the cause at issue as to prevent defendant

obtaining security for costs: Crowe et al v. McGuire, 3 17. C. L. J. 205. In eject-

ment brought against A. <fe B. by consent of plaintiff's attornej^, an appearance

was entered for S. as landlord in lieu of the tenants. The notice of trial, however
was entitled as against A. <& B. and notice was served on plaintiff's attorney,

warning him that this would be objected to. The nisi prius record contained no

appearance, but annexed to it was an appearance by .S. as landlord. The plaintiff

was allowed to enter this on the record, and took a verdict, no one appearing for

the defence. On application to set aside the verdict, plaintiff objected that the

affidavits filed by defendant entitled as against S. alone were wrongly entitled,

and that no judge's order was shown entitling S. to defend. Held that plaintiff

was precluded from the last objection ; but he'd that the notice of trial was
wrongly entitled: Jones v. Sealon, 26 U. C. Q. B. 166.

(r) See note p to section 3.

(s) Taken from C. L. P. Act, 1S56, section 227, the origin of which was Eng.

Stat. 15 it 16 Yic. cap. 76. s. 173.

(I) Instead of "in person or by his tenant," read in Eng. C. L. P. Act "only

by his tenant." A tenant served with a writ of ejectment is bound to notify his

landlord: section 50; and the landland n\ay obtain leave to appear and defend

under section 9. As to form of appearance see note q to section 10.

(w) The words " as landlord" should be written on the face of the appearance

paper. As to the word " landlord" see note o to section 9.

(im) The landlord may be allowed to appear either with his tenant or in lieu

of him : see note g to section 10. In either case he is bound to set up no title

inconsistent with that of the tenant when the latter is the occupant: see note o

to section 9. " The theory and principle of a man out of possession defending as

landlord is this—that whereas ordinarily the only person who is competent to

defend is the person who is in possession of the premises, the law allows one who
is in possession by a tenant to come in and defend as if he were himsjij^actually
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DEFENCE.

ThedefeTioe 12, (v) Any persoD appearing to such Writ may limit
may be lim- , . , n . , t p ^ -ii
iteciifno- his defence to apart only or the property mentioned there-
icegnen.

.^^ (jf) describing that part with reasonable certainty {x) ia

a notice entitled in the court and cause, and signed by him

or his Attorney, (_y) which notice must be served within four

days after appearance (z) upon the Attorney whose name is

in possession—not in respect of his having a right but in respect of Iiis being
actually in possession by a tenant who acknowledges him as his landlord :" Clurke

V. Ardfii, Iti 0. B. 2.i2, per Maule, J. A person who pays rent to another person
as his landlord, whether rightfully or wrongfully his landlord, the latter is never-

theless his landlord in fact: fb 250, per Jervis, C. J. The landlord, therefore,

when admitted to defend, may, so long a!»' he sets up a defence consistent with
that of the occupant, assert his right to the land in dispute as against the plaintiff

in the ejectment: Doe d Willis v. Birchmore et al, 9 A. <fe E. 662; Roe d Blair

et al V. Sircet et al, 4 N. (fe M. 42; Doe d Waion v. Horn et al, 3 M. <fe VV. 333.

But where a person defends as landlord, the occupiers liaving suffered judgment
by default, he cannot object that thei/ have not received notice to quit: Doe d,

JJavies v. Creed, 5 Bing. 327. Where under the old practice two persons deliv-

ered separate consent rules, eacli claiming to defend as landlord, the one for the

whole of the premises claimed in the action, the other for part of them speciHcally

named in the consent rule, under adverse titles, the court ordered the consent
rules to be amended by confining them respectively to such parts of the piemises
as were really in the occupation of each party or his tenants: Doe d Lloyd et al

V. Roe, 15 M. & W. 431,

{v) Taken from C. L. P. Act, 1856, section 228, the origin of which was Eng.
Stat. 15 & 16 Vic. cap. 76, s. 174. Founded upon the first report of the Common
Law Commissioners, section 95. Substantially a re-enactment of section 3 of

repealed Stat. 14 tfe 15 Vic. cap. 114.

(w) In an action of ejectment imder 14 <fe 15 Yic. cap. 114, for "lot No, 1, in

broken front concession of the township of Escott, in the county of Leeds," the

defendant, by his notice, limited his defence "to a part of the said lot mentioned
in the said writ, that is to say, Ac. :" setting out such part with metes and bounds.

At the trial defendant admitted that plaintiff was the owner of the lot described

in the writ, but contended that the tract for which he defended was not enibraceq'

within the patent: Held tliat having in express terms defended for " a part of k
No. 1, mentioned in the writ," he was not entitled at the trial to contend tha^

what he defended for was not a part of No. 1, and on that account not the pro])erty^

of the plaintiff": Darling v. Wallace 9 U. C. Q. B. 611. Under the old practice

defendants were allowed to limit their defences by describing the property for

which they defended in the consent rule: Doe d Lloyd et al v. Roe. 15 M. & W.
431. If at present the property be not so described in the writ as to convey to

defendmt a correct idea of the property sought to be recovered, both as to situa-

tion and extent, application may be made to a judge in chambers for better par-

ticulars: section 13.

(x) See notes to section 13.

{y) The notice may be to this effect

—

Title of Court— Cause—Take notice that

the defendant, A. B., limits his defence to part only of the property mentioned in

the writ—that is to say, to all and singular the parcel described as follows, com-

mencing at a post, tfec.

(z) Computation of time: see C. L. P. Act, section 342, and notes thereto.
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endorsed on the Writ, if any, (a) and, if none, then filed in

the proper Office; (b) and an appearance without such notice

confining the defence to a part shall be deemed an appearance

to defend fur the whole, (c) 19 Vic. c. 48, s. 228.

IS, (c/) Want of '^reasonable certahifi/" in the descrip- if notice

,

.

p , n • • 1 Trr • • 1 t'^o vague, a
tion or the property, or part or it, in the Writ, or in the i^t-tter may

notice of defence, or in the notice of the title given by either

party, (') shall not nullify them, (/) but shall only be

(a) Whose name must be indorsed pursuant to section 3.

(b) i e. Office whence writ issued.

(c) The appearance when filed may not, in the first instance, indicate how far,

or for what, defendant intends to defend. After the expiration of four days, if

there be no notice limiting the defence, plaintiff may assume the appearance to be
for the whole property described in the writ: see Doe d havenfori v. Rhodes et al,

11 M. & W. 6U0. Where an appearance was entered for the defendant, and plain-

tiff, without waiting four days, made up and served the issue book, together with

notice of trial, and subsequently within the four days the defendant gave notice

limiting his defence, which notice did not appear ttjjon the issue book or record,

the notice of trial was held irregular : Grimshaw v. While el at. 12 U. C. C. P. .521.

The defendant is entitled by the statute to the four days for limiting his defence

and to eight days for notice of trial, and an order will not be granted to plaintiff to

amend the issue served before the four days have elapsed without prejutlice to the

notice of trnal: Buchanan v. Belles el at. 2 U. C. L. J. N.S. 71 ; I'Idllips et al v.

Winlers, 3 Prac. R. 312. But where the notice limiling the defence is a mere
trick to throw plaintiff over the assizes, summary relief may be given to the

plaintiff: see Vrooman v Vroomnn. 17 U. C. C. P. 523. Where there is a limited

defence in ejectment it is irregular for plaintiff to enter judgment without first

obtaining a judge's order or a rule of court authorizing the entry of judgment:
Harold el uz v. Stewarl el al. 3 Prac. R. 33.5. Semble, in such case the execution

should follow the judgment, and there should be an entry on the roll to authorize

the deviation fi*om the writ: lb.

(d) Taken from C. L. P. Act, 1856, section 229, the origin of which was Eng.

Stat. 15 & 16 Vic. cap. 1&, s. 175. Founded upon the first report of the Common
Law Commissioners, section 96.

2,
(e) The declaration in ejectment, which was the first proceeding in the action

•when ejectment was a fictitious mode of procedure, gave no information as to the

property sought to be recovered. There being in such a case a want of " reason-

able certainty." the court or a judge hdd power, upon application of the casual

ejector, to order particulars to be delivered : see Doe d Snxlon et at v. Turner,

11 C. B 896; which order might be obtained before appearance: Doe d Vertion

el at V. Roe. 7 A. & E. 14 ; and if obtained but not obeyed for more than four

terms, it became necessarj' for the lessor of plaintift' to give a term's notice of

intention to proceed : lb. However, the order, unless expressly made a stay of

proceedings, did not so operate : Doe d Ri berts et at v. Roe. 2 D. tfe L. 673. Orders
have been made, upon application of the lessor of the plaintiff, for defendant to

specify the particular property for which he defended : Doe d ^yebb el al v. IIull,

Doe d. Saunders v. The Duke of Newcastle, 7 T. R. 332, notes.

{/) A want of "reasomtH
of either party, whiclriiis

certainty" is at most an irregularity on the part

Qlient-Htay waive : see R. G. pr. 106. If the latter

Im^k. -^
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ground for an application to a Judge for better particulars of

the land claimed or defended, or of the title thereto, which a

Judge may order in all cases.
{(J) 19 Vic. c. 43, s. 229.

Defence of 14. C^) The Court or a Judge (<') may strike out or

ofpossls'-"'^ confine appearances and defences set up by persons not in

restraiiied^^'
posscssion by themsclves or their tenants, {j) 19 Vic. c.

43, s. 230.
JUDGMENT BY DEFAULT.

Judgment 15. (Jc) In case no appearance be entered within the

time appointed, or if an appearance be entered, but the

defence be limited to part only, (/) the PlaintiflF may sign a

part only. Judgment that the person whose title is a.sserted in the Writ

shall recover possession of the land, or of the part thereof to

which the defence does not apply, (m) which Judgment, if

in case of
non-appear-
ance or de-

fence for

take a step which in itself raises a presumption that lie is informed of the premises

intended, and nature of claim or defence in respect thereof respectively, he will

be prevented from raising the objection: lb.

(g) The remedy for want of reasonable certainty is only gjround for an applica-

tion "for better particular:^," and therefore is no ground of application to set

aside the writ, <kc. as in other cases of irregularity. Particulars may in eject-

ment be had of plauitifF's title: Walaon cl al v. Brewer, 4 Prac. 11. 202.

(h) Taken from C. L. P. Act, 1856, section 230, the origin of which was Eng.

Stat. 15 A 16 Vic. cap. 76, s. 176. Founded upon the tir:jt" report of the Common
Law Commissioners, section 97.

(?) Relative powers : see note to to section 48, C. L. P. Act.

(j) The power "to strike out or confine apj^earanccs and defences" is one

that the courts have for a long time exercisL-d independently of any statutory

enactment: see Doe d. Lloyd el al v. Roe, 15 M. <fe W. 431.

{k) Taken from C. L. P. Act, 1856, section 231, the origin of which was Eng.

Stat. 15 ct 16 Vic. cap. 76, s. 177. Founded upon the first report of the Common
Law Commissioners, section 98. Substantially a re-enactment of 14 <fe 15 Vic.

cap. 114, 3. 5. The section applies as well to ejectments on a vacant as on a con-

tested possession: Harrington v. Bylham, Assiguets of, 2 C. L. Rep. 1033.

(/) If defendant served be not in possession his course is not to appear: Harper

V. Lownrles. 15 U. C. Q. B. 430; but to move to strike his name out of tlie writ:

Hall V. YuiU. 2 Prac. 11. 242. Wiicre defendant when served gave notice that

he did not deny plaintiff's title, and had given up possession before ser)#e of

writ, bul at same time entered an appearance, it was held that plaintiif/jpould

not upon the notice sign judgment by default: H'irper v. Lowndes. 15 U. C;^B.
430; and was not bound at the trial to prove that defendant was in possession

when the writ issued : lb.

(m) If the writ has been personally served, an affidavit of service must be filed

before signing judgment in default of appearance: K. (i. pr. 92. If not personally
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for all, may be in the form No. 2, or to the like effect, and if Form of.

for part, may be in the form No. 3, or to the like effect, (h)

19 Vic. c. 43, s. 231.
ISSUE.

IG. (^o) In case an appearance be entered, the claimants if appear-

or their Attorney {p) may, "without any pleadings, (5) make tered, piain-

eerved a judge's order or rule of court must be obtained to authorize the signing'

of judgment: lb. One month's notice of intention to proceed after tlie lapse of

four terms is as much necessary in ejectment as in other actions: Bishop of
Toronto v. Canticell, 11 U. C. C. P. 371 ; but see Scrape v. Faddison, 4 L. T. N.S.

254. The judgment when by default can only be for recovery of possession of

the land simply, and not for costs: Wfiiie v. Cochlin, 2 Prac. R. 249; Raskins v.

Cannon et al, lb. 334; Bleecker v. Campbell, 4 U. C. L. J, 136; but see Roots v.

Farniscott et al, 2 Prac. R. 239,

(n) In an action for mesne profits a judgment by default for claimant may,
except as provided in section 19 of this act, be replied to by way of estoppel

against the defendant in the same manner as a judgment by default in any other

form of action: Wilkinson v. Kitby, 15 C. B. 430. Where in trespass for mesne

profits, to which the pleas were, first, not possessed, and secondly, that before

the said time when, <fec. one W. was seised in fee and demised for 21 years to T.

who demised to the defendant, who entered by virtue of the demise and repli-

cation by way of estoppel as to trespass since 26th October, 1853, setting out a

writ of ejectment in which the plaintiff was claimant, and dated 26th October,

1853, directed to the defendant as tenant in possession, and judgment thereon

by default and entry of plaintiff by virtue of the judgment, the replication

was held on demurrer to be good to both pleas: lb. Held also that it was
of possession had been issued or executed, and that entry by plaintiff if not

necessary to aver notice of the proceedings to defendant or that the writ

necessary was sufBciently averred : lb. Held also that the estoppel was from
the date of the writ, and that plaintiff's title would be presumed to continue,

until by rejoinder it was shown to have been determined . lb. But unless the

judgment in ejectment be replied by way of estoppel it is not conclusive : see

Steen y. Steen, 21 U. C. Q. B. 454. It is competent to claimant in ejectment,

after having established his right to possession, to give evidence of and recover

mesne profits in the same action : section 60.

(0) Taken from C. L. P. Act, 1856, section 232, the origin of which was Eng.

Stat. 15 <fe 16 Vic. cap. 76, s. 178. Founded upon the first report of the Common
Law Commissioners, section 99.

(p) i. e. By claimants, if suing in person, or by their attorney, if suing by
attorney.

(q) In ejectment under this act there is no plea of any kind allowed, and hence

defendant will not be allowed to plead an equitable defence: Neave v. Avery et al,

16 C. B. 328. The claimant by his writ does all that is necessary to assert title

in himself, and defendant by his appearance does all that is necessary to deny it,

Thereupon the parties are at issue. It has been held that if plaintiff prove title

in himself to any part of the premises sued for he must have a verdict : Doe d.

Sheldon v. Ramsay et al, 7 U. C. Q. B. 446 ; see also Doe d. Strong v. Jones, lb.

385. But it has also been held the plea of not guilty, under the old form of eject-

ment, was divisible so that claimant might have a verdict as to the part of the
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tiff may
make up
issue.

Form of.

Provision
respecting
vexatious
defences
without
merits.

up an issue by setting forth the "Writ and stating the fact

of the appearance, with its date, and the notice limiting the

defence, if any, of each of the persons defending, so that it

may appear for what defence is made, and directing the

Sheriff to summon a Jury; (r) and such issue, in case

defence is made for the whole, may be in the form No. 4, or

to the like effect, and in case defence is made for part, may

be in the form No. 3, or to the like effect, (s) 19 Vic. c.

43, s. 232.

VEXATIOUS DEFENCES.

17. (0 It being desirable in actions of Ejectment brought

against persons who are merely intruders not to prevent

claimants from recovering land to which they have just

claim on account of some want of technical form in their

title, or some imperfection not aflfecting the merits of their

case and of whieh mere strangers to the title having no

claim or colour of legal claim to the possession should not be

permitted to take advantage
j («) the claimant or his Attor-

property sought to be recovered, to which he proved title, and defendant as to the

residue: Doe d Bowman el at v. Lewis 2 D. <fe L.-6t)Y ; see also Doe d. Erringlon

V. Erringlon 4 Dowl. P. C. 602; One Smlh el til v. Webber, 2 A. <fe E. 448; and
the latter now seems to be the correct rule of law : Alcock el al v. Wihhnw, 6 Jur.

N.S. 628; s. c. 29 L. J. Q. B. 143; McNub v. Siewurl, 15 U. C. C. P. 189; and the

costs in such case are divisible: Due Ilellyer v. King. 2 L. M. & P. 493; Mc Bride

V. Lee, 16 U. C. C. P. 3lo. As to amendments in ejectment at nisi prius: see

note n to section 21. If the jur}', though defendant is entitled to a part of the

land sought to be recovered, titul a general verdict for plaintitF, the court, instead

of ordering a new trial, may restrain the execution of the writ of possession:

Ferrier v. Moodie, 12 U. C. Q" B. 379; Johtslon el al v. McKenna, 3 Prac. R. 229.

But the jurisdiction to restrain the habere will onlj' be exercised in a very plain

case: Ueinmingivay v. liemmingivay, 11 U. C. Q. B. 317.

('•) In ejectment it is not necessary to annex the notices of title on either side

to the issue book : Campbell v. Pellit, 26 U. C. Q. B. 507.

(s) When a statute enacts that a proceeding shall be in a given form, tliat form

must be followed: see Warren v. Love, 7 Dowl. P. C. 6u2; Codringlon v. Curlewis,

9 Dowl. P. C. 968.

{t) Taken from our old Real Pro^ierty Act, 4 Wm. IV. cap. 1, s. 52.

(k) In general plaintiff in ejectment must recover by the strength of his own
title and not by the weakness of that of his adversary : Doe d. WUkes v. Bubcock.

1 U. C. C. P. 392 ; Eccles et al v. Paterson el al 22 U. C. Q. B. 167. But to this

rule an exception is here created, t e as against persons " who are merely
intruders" in favor of persons having a just claim, but also having some teciinical

defect in their title or some imperfection not affecting the merits of the case, &c.

Where it is necessary to leave the question of possession in the defendant for

twenty years in a doubtful point to the jury, the case is not one in which the
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ney, in any action of Ejectment, may serve a notice upon the

Defendant in words or to the effect following : (y)

Take notice that I claim the premises for which this action Form of

is brought, as the band fide purchaser thereof from A. B.

, or as heir-at-law of A. B. of , (^or otherivi'se, as

the case may ie,) and that you will be required to show, upon

the trial of this cause, what legal right you have to the pos-

session of the premises, {lo) 4 AVm. IV. c. 1. s. 52.

18. (a) If upon ihe trial of such Ejectment, the evidence Formal de-

of title given by the Claimant satisfies the Court and Jury (h) jiiaintiff's

1 , , . .,,... ,
, , , . title aided,

that he is entitled in justice to be regarded as the proprietor when and

of the land, or is entitled to the immediate possession thereof

for any term of years, but that he cannot shew a perfect legal

title by reason of some want of legal form in some instrument

produced, or by reason of the defective registration of some

will or instrument produced, or from any cause not within the

power of the Claimant to remedy by using due diligence, (c)

the Jury, under the direction of the Court, may find a verdict

for the Claimant, unless the Defendant, or his counsel, upon

being required by the other party so to do, gives such evi-

dence of title as shews that he is the person legally entitled,

or that he does hand fide claim to be the person legally enti-

tled to the land, by reason of the defect in the title of the

plaintiff can be allowed to remedy legal defects in his title by availing himself of
the provisions of this statute : Doe d. Lyons v. Crawford, 6 O.S. 334.

{v) See note s to preceding section.

(w) Unless defendant show title the jury may be directed to find a verdict for

the plaintiff, Hotwithstanding his defective title : section 1 8.

(a) Taken from our old Real Property Act, 4 Wm. IV. cap. 1. s. 52.

{b) Both court and jury must be satisfied. This intends a submission by the
judge to the jury of the question of the justice of plaintiff's demand.

(c) Claimant must satisfy the court and jurj'

—

1. That he is entitled in justice to be regarded as the proprietor of the land;
2. Or is entitled to the immediate possession thereof for any term of years;
3. But that he cannot show a perfect legal title

—

1. By reason of some want of legal form in some instrument produced

;

2. Or by reason of the defective registration of some will or instrument
produced

;

3. Nor from any other cause not within the power of the claimant to

remedy by using due diligence.
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The verdict
to be en-
dorsed as
rendered
under this

Act.

Claimant, or that lie holds, or does bond JiJe claim to hold,

under the person so entitled. (tZ)

10. (e) When a verdict is rendered under the authority

of the foregoing provision, it shall be endorsed as given

under the seventeenth and eighteenth sections of this Act,

and it shall be stated in the postea and entry of the judgment

to have been so given
j (/) and in any action thereafter

brought for the mes7ie profits, such Judgment in Ejectment

shall not be evidence to entitle the Claimant to recover. (<;)

4 Wm. lY. c. 1, s. 52.

SPECIAL CASES.

A special ^^» C'O ^^J consent of the parties and by leave of a

stated"*^''*
Judge, (/') a special case may be stated (y) as in other

actions, {k) 19 Vic. c. 43, s. 233.

(d) If the jury find the forej^oing in favor of the claimant, they may find for

the chiiraant unlcs,s

—

1. -The defendant or his counsel, upon being required by the other party so to

do, gives such evidence of title as shows that he is the person legally entitled

;

2. Or that he does bond fide claim to be the person Icgall}- entitled to the land

by reason of the defect in the title of the claimant

;

3. Or that he holds or does bond, fide claim to hold under the person eo

entitled.

See note u to preceding section.

(e) Taken from old Real Property Act, 4 "^'m. IV. cap. 1, s. 52.

(/) The object of this indorsement is with a view to what follows, viz. to avoid
the judgment being used in an action for mesne profits as evidence of title.

(g) This is an exception to the general rule, which is that judgments in eject-

ment even by default are evidence of title in an action for tnesne profits: see note

n to section 15.

(h) Taken from C. L. P. Act, 1856, section 233, the origin of which was Eng.
Stat. 15 & 16 Vic. cap. 76, s. 179. Founded upon the first report of the Common
Law Commissioners, section 100.

(f) Whenever a thing is directed to be done by leave of a judge, an application

to that judge is intended. Applications to a judge should generally be supported

by affidavit. The proceedings under this section will be by summons and order.

The summons should be entitled in the court and cause, and be "to show cause

why a special ease should not be stated in this cause pursuant to section 20 of the

Ejectment Act."

(j) For precedents of special cases in ejectment: see Doe d. Kimber v. Cafe,

7 Ex. 675; Armstrong v. Bowdidge, 16 C. B. 358; 0' Toole v. Browne, 3 El. &.

B. 572.

{k) See C. L. P. Act, section 150.
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QUESTIONS OF FACT.

21- (I) If no special case be agreed to, the Claimants may Questions

,,,.,., . , . to be tried
proceed to trial in the same manner as in other actions, (mj if no special

and the particulars of the claim and defence and of the upon^^"^^

notices of Claimant and Defendant of their respective titles,

if any, or copies thereof, shall be annexed to the record by

the Claimants; (n) and except in the eases hereinafter

mentioned, (o) the question at the trial shall be whether the

statement in the Writ of the title of the Claimants is true or

false, and if true, then which of the Claimants is entitled, and

whether to the whole or part, and if to part, then to which

part of the property in question; (p) and the entry of the

{D Taken from C. L. P. Act 1856, s. 234, the oi-igin of which was Eng. Stat.

15 <fe 16 Vic. cap. 76, s. 180. Founded upon the first report of the Common Law
Commissioners, section 101.

(m) It is directed that claimants " may" proceed to trial in the same manner
as in other actions, and of course serve notice of trial and take other steps neces-
sary before a trial in ordinary actions: see C. L. P. Act, section 201, et xeq. So
after the lapse of four terms without a proceeding, a months' notice of intention

to proceed must be given : Bishop of Toronto v. Cantwell, 11 U. C. C. P. 371.

{n) The "particulars of claim" "if any" here mentioned in contradistinction to

notice of the nature of claimant's title, may mean the " better particulars," for

which provision is made in section 13. So "particulars of defence" "if any,"
may mean the notice limiting the defence, under section 12. Delivery of parti-

culars of the claim or defence will not require to be proved when they are
appended to the record: Macarthyv. Smith, 8 Bing. 145. If they materially vary
from the particulars delivered, claimant's right to recover may be placed in

jeopardy. Should claimants go to the jury and recover upon any ground vary-
ing from the particulars proved to have been delivered, defendant might be enti-

tled to move for a new trial : see Morgan v. Harris, 2 C. <t J. 461. Should, how-
ever, defendant at the trial be in a position to prove the variance, he might have
the point reserved, and afterwards in the event of claimant's recovering move
the court to enter a nonsuit : lb. In either case it would be in the discretion of
the court to order the attorney for the claimant to pay the costs of the first trial

:

lb. The want of an appearance on the nisi prius record may be amended at the
trial : Johnson et al v. McKeyina, 10 U. C. Q. B. 520 ; Diwson v. St. Clair, 14 U. C.

Q. B. 97. So the notice of title or defence : see note b to section 4. Defendant
may waive such irregularities by appearing and defending, without objecting to

them : The Queen v. Adam* et al, 3 U. C, C. P. 404; Johnson et al v. McKenna, 10

U. C. Q. B. 520.

(o) The cases to which reference is made are, it is believed, such as are men-
tioned in section 30, which provides for the case of claimant being a joint tenant,

tenant in common, or coparcener, in which the jury, to entitle claimant to n

verdict, must find an actual ouster.

{p) This section seems to sanction the principle of the issue being divisible

either as to the property sought to be recovered, or the number of parties

appearing as claimants: see note q to section 16. Under the 14 & 15 Vic. cap,

114, it was held in a case where the jury found a general verdict for plaintiff,

34
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EJECTTMENT. [S. 22.

Form of verdict may be made in tbe form No. 5, or to the like effect^

verdict. With such modifications as may bo necessary to meet tbe

facts, (q) 19 Vic. c. 43, s. 284.

If claimant ^^- CO ^^ ^^^*^ ^^6 title of the Claimant as alleged in tbe
was entitled -^Yrit; existed at tbe time of service thereof, (s) but had
at service of ' "^ /

Writ, but expired before the trial, (0 the Claimant shall, notwithstand-
not after- ^ ^ ' v. / j

wards. .ing, be entitled to a verdict, according to the fact, that he was

entitled at the time of serving the Writ, and to judgment for

his costs of suit, (u) 19 Vic. c. 43, s. 235.

though defendant was in fact entitled to a part of the land mentioned in the writ ;;

the court lield that this was not a ground for a new trial, but for an application

to restrain plaintiff from taking jwssession of such part: Ferrier v. Moodie, 12 U.
0. Q. B. 379, Under this act, execution may issue " for the recovery of posses-

sion of tlie property or of such part thereof as the jury have found the claimant
entitled to:" section 2t). The court has power to grant a new trill as to half of
a lot of land, allowing the verdict to stand as to the other half, when the granting^

of such new trial is in the discretion of tlie court : McNab v. Sleioarl, 15 U. C. C. P.

189. When the new trial is ordered ez debito justitite, the whole record is thrown
open. And this will be don'e in ejectment, unless the defendant consents to a
verdict standing for such portion of the land as plaintifif has failed to make title

to: lb.

{q) If it appear that claimant though having had a right to possession when
he issued and served his writ, has none at the time of trial, the verdict may be
entered according to the fact : section 22. If defendant appear and claimant da
not, the latter may be nonsuited : section 24 ; in which case defeudaut will bo
entitled to judgment for his costs: R. G. pi. 24.

(»•) Taken from C. L. P. Act 1856, section 235, the origin of which is Eng. Stat'

15 tk 16 Vic. cap. 76, s. 181.

{s) The writ should be directed to tbe persons in possession of the land sought

to be recovered, " to the possession whereof claimant is entitled." The writ

alleges a right of claimant to possession, but does not show any title. Upon tliis

ground exception has been taken by several legal writers to the language of that

part of the Kng. 0. L. P. Act which corresponds with the section here annotated.

But under our C. L. P. Act there is a distinction to be observed, in this, that in

addition to the allegations of the writ, there must be a notice annexed to the writ

disclosing "the nature of claimant's title:" sections 4, 5, of this act.

(0 Which fact in general can only be established by testimony given at

the trial.

(m) This was always the law. Upon a special verdict in ejectment under the

old practice, it appeared that the lessor of plaintiff claimed as tenant for life.

And upon an affidavit of his death it was moved that all proceedings might be
stayed, since it would be useless to contest the suit upon the merits. Sed per

curiam, "Though the possession cannot be obtained, yet the plaintiff has a right

to proceed for damages and costs ; all we can do is to oblige him to give security

for costs, now that the lessor is dead, as we do in the case of infant lessors, who
cannot enter into the common rule:" Thruitont d. Turner v. Grei^ et al, 2 Stf
1056; see also Doe d. Bull v. Rous, 22 L. J. Q. B. 111. And a claimant is entitled

.to a writ of possession notwithstanding the lease under which he claims, thouglv
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PLACE OP TRIAL MAY BE CHANGED.

33- (^) On the application of either party, and on grounds Court may

shewn by affidavit, (/>) the Court or a Judge (c) may order of trial on

that the trial {d') shall take place in any County other than

that in which the Venue is laid, (e) and such order being

suggested on the record, the trial may be had accordingly. (/)
19 Vic. c. 43, s. 236.

an force at the time the action was commenced, has expired before the trial,

unless the defendant show affirmatively that the claimant has no title whatever

:

GibbhiS V. Buckland, 1 II. & C. 736 ; but see Backland v. GibbinH, 32 L. J. Ch. 391.

In ejectment, it appeared that the plaintiff had recovered judgment in dower
against the defendant's landlord, who had submitted to the claim, and that defen-
dant after this action had attorned to the plaintiff and paid rent to the attorney :

Held that plaintiff was entitled to a verdict and judgment for costs, but not to a
•writ of possession : Fisher v. Johiixton, 25 U. 0. Q. B. 616. A defendant in eject-

ment, who claimed under an unregistered lease subsequent in date to an unregis-
tered lease under which the plaintiff derived title, registered his lease after action
brought and before trial : field that plaintiff, notwithstanding, was entitled to a
verdict and judgment for his costs: Ryan v. Landers, 9 Ir. C. L. R. 487.

(rt) Taken from C. L. P. Act, 1856, section 236, the ori2;in of which was Eng.
Stat. 15 <fe 16 Vic. cap. 76, s. 182. Substantially the sanie as Stat. U. C. 7 Wm.
IV. cap. .3, s. 14, which is taken from Eng. Stat. 3 ds 4 Wm. IV. cap. 42, s. 22,

and which extends to all local actions.

(6) The venue in ejectment is local : McKindsey r. Johnston, 14 U. C. Q. B. 209,

An application for a change as to the place of trial must be grounded upon an
affidavit showing a necessity for the change intended. It is not declared wbafc

shall be a sufficient ground for the application. Under the Act of William, any
cause would be sufficient which showed that delay or expense would be avoided,
and that it would be more convenient to have the trial take place in the county to

which a change was desired : see Doe d. Baker v. Harmer, \ 13.. & W. 80. If the
ground be that an impartial trial cannot be had in the county in which the venue
is laid, that ground must in a local action be made out in a most satisfactory

manner to induce the court to interfere : see Briscoe v. Roberts, 3 Dowl. P. C. 434

;

see further note h to section 89, C. L. P. Act.

(c) Court or Judge. Relative powers : see note w to section 48, C. L. P. Act.

{d) The power conferred by the Act of William is to order the " issue" to be
tried in any other county than that in which the venue is laid. Hence it was held
that no application under that statute could be made until issue joined: Bell -v.

Harr son, 4 Dowl. P. C. 181 ; see also The Guardians of the Youghal Union v.

Atkinson, 9 Ir. C. L. R. App. xvii.

{e) The summons may be "to show cause why the trial in this cause should
not be had in the county of B. and not in the county of A. in which the venue is

laid; and why, for that purpose, a suggestion should not be entered on the

record that the trial may be had in the said county of B. according to the statute

in such case made and provided."

(/) The suggestion may be to this effect :—And the plaintiff {according to tht

fact) gives the court here to understand and be informed that on, <fec. the honor-
able, &.C. one of the justices, <tc. did order that the trial in this cause should take
place in the county of B. instead of the county of A. The court refused after
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FAILURE OF CLAIMANT OR DEFENDANT TO APPEAR.

Defendant S4r. (ff} If the Defendant appears, and the Claimant does

anTciimi- ^^^ appear at the trial, the Claimant shall be non-suited, (7t)

d'^fauu^'and
^°^ ^^ '^® Claimant appear and the Defendant does not ap-

vice versa. jpenT, the Claimant shall be entitled to recover -without any

proof of his title, (i) 19 Vic. c. 43, s. 237-

SPECIAL VERDICT.

^pcciawer- QQ^ ^^^ The Jury may find a special verdict, (!) and

judgment to change the venue in ejectment when by mistake it had been laid in

a county different from that in which the lands were situate: The Grocers' Co. v.

Coll, 9 Ir. C. L. R. App. viii.

(g) Taken from C L. P. Act, 1856, section 237, the origin of which was Eng.

Stat. 15 & 16 Vic. cap. 1&, s. 18.3,

(A) And defendant shall be entitled to judgment and his coats of the cause

:

R. G. pi. 24,

(i) i. e. to recover possession of the property sought to be recovered. If

claimant seek to recover mesne profits, whether defendant appear or not, evidence

must be offered of the mesne profits : section 60.

(k) Taken from C. L. P. Act, 1856, section 238, the origin of which was Eng.

Stat. 15 & 16 Vic. cap. Y6, s. 184. Founded upon the first report of the Common
Law Commissioners, section 102.

(/) The origin of a special verdict is the Statute of "Westminster II. 13 Ed-

I. cap. 30, 8. 2. When during the trial of a cause any difficult question of law

arises the determination of wFiich is necessary to a finding either for plaintiff or

defendant, the jury, instead of finding generally for the one or the other, find

specially the facts disclosed upon the evidence before them, and conclude to the

effect " that they are ignorant in point of law on which side they ought upon
these facts to find the issue; that if upon the whole matter the court shall be

of opinion that the issue is proved for the plaintiff, they find for the plaintiff

accordingly and assess the damages at such sum, <fec. {according to the nature of

the case), but if the court are of an opposite opinion then vice versd." This

form of finding is called a special verdict. However, as on a general verdict

the jury do not themselves actually frame the postea, so they have in fact nothing

to d;> with the formal preparation of a special verdict. When it is agreed that a

verdict of that kind is to be given, the jury merely declare their opinion as to

any fact remaining in doubt, and then the verdict is adjusted without their fur-

ther interference. It is settled under the correction of the judge by the counsel

on either side, according to the state of facts as found by the jury, with respect

to all particulars on which they have delivered an opinion ; and with respect to

other particulars according to the state of facts which it is agreed that they

ought to find upon the evidence before them. The special verdict, when its

form is thus settled, is, together with the whole proceedings on the trial, then

entered on record, and the question of law arising on the facts found is argued

before the court in banc, and decided by that court as in the case of demurrer:

Steph. PI. 7 ed. 85. The jury must find facts, and not merely the evidence of facts

:

see Bird v. Appleton, 1 East. Ill, The court cannot draw from other statements

in a special verdict any inference of facts necessary to the determination of the

caae ; such facta must be expressly found one way or the other, and if they bo
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either party may tender a bill of exceptions, (m) 19 Vic. c.

43, s. 238.

not found the court will award a venire de novo : Tancred et al v. Christy, 12 M.
& W. 316. The judge ought to make a note of the verdict at the trial, upon
which note the special verdict is afterwards prepared in form. Amendments of

the special verdict, when in accordance with this note, may be made: Manners qui

tarn v. Poslan, 3 B. <fe P. 343 ; Bowers v. Nixon, 12 Q. B. 546
;
provided, however,

the alterations be such as to carry out tne intention of the jury : Williams v. Breedon,

1 B. (& P. 329 ; Richardson v. Mellish, 3 Bing. 334. No alteration of substance
can, it seems, be made: Spencer v. Qoter, 1 H. Bl. 78. In one case an amendment
was allowed upon an affidavit of what had been proven at the trial : Mayo v.

Archer, 1 Str. 513. The special verdict when drawn up may be set down for

argument without concilium : R. G. pr. 15 ; upon request of either party four days
before the day on which the same is intended to be argued: lb. The party set-

ting it down must, four days before the day appointed for argument, deliver a
copy of the special verdict to each of the judges of the court in which it is set

down to be heard: R. G. pr. 17. Notice of argument should thereupon be forth-

with given to the opposite party: R. G. pr. 15.

{m) The origin of a bill of exceptions is Statute of Westminster II., 13 Ed. I.

cap. 31. It is the province of the judge at nisi prius to superintend the conduct
of a case and to direct the jury upon all matters of law arising out of the case.

If the judge in his direction mistake the law the counsel on either side may
require him to seal a bill of exceptions stating the point or points in which he is

supposed to err. If the statement be truly made the judge is bound to seal it in

confession of its accuracy; Gibbs v. Pike. 9 M. <fe W. 351 ; Corsar et al v. Reed,

21 L. J. Q. B. 18. The cause then proceeds to verdict as usual. The opposite

party, for whom the verdict is given, is entitled, as in the common course, to judg-
ment upon such verdict in the court in banc, for that court takes no notice of the

bill of exceptions. But the whole record being afterwards removed by writ of

error, the bill of exceptions is then taken into consideration in' the court of

error and there decided : Steph. PI. 7 ed. 84. Thus a bill of exceptions is in

the nature of an appeal from the court out of which the record issued for trial

after judgment given in that court to one of superior jurisdiction. The points

of exception must be in fact taken at the trial : Doe d. Tolson et al v. Fisher,

2 Bligh. N. R. 9 ; Wright v. Sharp, \ Salk. 288 ; Culley v. Doe d. Taylerson.

11 A. tfe E. 1013, n. But the bill is usually settled, drawn up, signed and
sealed afterwards: see Gardner v. Baillie, 1 B. <fe P. 32. It ought to contain
the exceptions made to the directions and ruling of the judge, together with
so much of the evidence given at the trial as is necessary to make the excep-

tions intelligible to the court in error, and furnish grounds for the allowance

or disallowance of the exceptions. It is unnecessary that the bill should con-

tain the statement of a verdict within it, although it more commonly does so

;

for it may be appended to the judgment roll which contains the pleadings, the

issue joined, the jury process, the verdict, and the judgment of the court below:
Davies et uz v. Lowndes, 1 M. <fe G. 482, per Tindal, C. J. It is misdirection

and not non-direction that is the proper subject of a bill of exceptions : McAl'
pine V. Mangnall, 3 C. B. 517; Sedley v. McGowan. 7 Ir. C. L. R. 427; Anderson
T. Fitzgerald, 3 Ir. C. L. R. 475 ; 3. c. 4 H. L. C. 484. It is no misdirection to

express in strong terms an opinion upon the evidence unless it be manifest

that the opinion was not at all warranted: Davidson v. Stanley. 2 M. A G. 721.

The misdirection, if any, on a matter of law, must be material to the decision

of the case: Earl of Norbury v. Kitchen, 7 L. T. N.S. 685. Exception must be
made to the particular parts of the charge that are objectionable: Sconlan et ux.

V. Sceals et al, 5 Ir. L. R. 139. The exceptions must be to the ruling of the
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JUDGMENTS.

1.

—

Upon a Finding for the Plaintiff.

Judgment if S6. («) Upon a finding for the Claimant, (o) Judgment
Claimant re-

cover. may be signed (p) and Execution issued for tbe recovery of

judge and not to the reasons he may have given for the ruling: McMahon v.

Leonard el al, i Ir. C. L. R. 16, 31;" see also s. c. 5 Ir. C. L. R. 209, 253. A
refusal to nonsuit is not a ground of exception: Sed/ey v. McGowan, 7 Ir. C.

L. 11. 427. Whether the overruling of a challenge to the array can be mnde the

subject of an exception : see Earl of Al'iborouf/h et al v. Bland el al. 7 Ir. C.

L. R. 571 ; see further The Queen v." Whalen. 28 U. C. Q. B. 2, 108. The party

in whose favour the finding on an issue has been obtained cannot except to that

finding, although it may have been in an immaterial part of the issue: Greenbam
V. Graif. 3 Ir. Jur. N.S. 9. An exception stating what the judge refused to do is

improper unless it contain a statement of what the charge was and wherein it

was objectionable: Mulcomtsnn et <tl v. Morion, 11 Ir. L. R. 230. Distinct excep-

tions to different parts of the charge ought not to be allowed : Strong et al v.

Kf.iin et ux 13 Ir. L. R. 93. It is not necessary on a bill of exceptions to set out
more than enough of the evidence to make the exceptions intelligible: Watson et

al v. Clooneif. 1 Ir. C L. R. 62. Though the exception complain of some erro-

neous ruling of tiie judge on a single point, it goes to the whole case: The Trus-

tees of Era'is' Ch'irities v. The Bunk of Ireland, lb 424. The exceptions must
be tiiken before the jury is discharged: Close v. Bntt, 1 Ir. Jur. O.S. 256. If it

appear that tiie judge was sufficiently apprised of what the parties intended by
the exceptions the court of error will not scan the wording of them too narrowly:
Cloonefi V. Wnlxon. 2 Ir. C. L. R. 135. The bill of exceptions need only contain

what the jud^e did, and what he was requested to do, and what he refused to do:
Ward V. FreemiH lb 460. Tiie specific question required to be left to the jury
ghould be stated: Hanks v. CrVibin et al, 7 Ir. C. L. R. 489. In some cases, instead

of allowing the exceptions, a venire de novo may be awarded: ThelwiU v. Yelver-

ton 7 Ir. Jur. X.S. 347. The bill may be amended after it is sealed: Richardson

V. M^llish, 3 Bing. 334 ; see also Doe d. Church et al v. Perkins et al. 3 T. R.
749. The party who lenders a bill of exceptions is not thereby precluded from
moving in arrest of judgment for defects apparent on the face of the original

record: Enfii-ld v. II ill 2 Lev. 236. A party cannot select one point to go into

error, and apply to the court m banc, on another. He must elect to take all the

p)int3 on which he relies into error or none. But if there be any point which
could not in any way be taken into error he may apply to the court in banc, for

a new trial upon that point without abandoning his bill of exceptions: Adams v.

Andrews, 15 Q. B MHil
;
Gregory v. Slowman, 1 El. <fe B. 36U ; see also Fabrigas

V. Mostyn, 2 W. Bl. 929.

(«) Taken from C. L. P. Act, 1856, section 239, the origin of which was Eng.
Slat. 16 «fe 16 V^ic. cap. 76, b. 185. Founded upon the first report of the Common
Law Commissioners, section lu3. Substantially a re-enactment of Stat. 14 ife 15

Vic. cap. 114, s. 8.

(o) The finding must be upon the question whether "the statement in the writ

of the title of the claimants is true or false, and if true, then which of the claimants

is entitled, and whether to the whole or part, and if to part then to which part of

the property in question:" section 21.

{o) Which judgment ought to be signed pursuant to section 48. Form thereof

eee Form No. 5 to this act; and may in some cases be entered nunc pro tunc :

D'le d Hay v. Hunt. 12 U. C. Ci. B. 625; Davy et al v. Cameron, 14 U. C. Q. B.

483; 8. c. 15 U. C. Q. B. 175.
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possession of the property or of such part thereof as the Jury

have found the Claimant entitled to, (q) and for costs, (r)

within the time (not exceeding the fifth day in Term next

after the verdict) ordered by the Court or Judge who tried

the cause, (s) and if no such order be made, then on the

fifth day in Term next after the verdict. (0 19 Vic. c. 43,

s. 239.
2.

—

Upon a Finding for Defendant.

ST. (u) Upon a finding for the Defendants, or any of Execution

them, (t;) Judgment may be signed and Execution for costs

issued against the Claimants named in the Writ, (it?) v^ithin fendautif

(q) See note n to section 21.

(r) There may be either one writ of execution or separate writs for the recovery

of possession and costs at the election of claimant: section 28. It will be observed

that the costs are made to follow the judgment as in other a<-tions. But since the

C. L. P. Act, as before it, the court in an action of ejectment has jurisdiction to

order by rule the parties who really defend to pay the costs of claimant though
euch parties be strangers to the record : Hutchinson et al v. Greenwood et al, 4 El.

& B. 324. However, to entitle claimant to call upon such third parties being stran-

gers to the record to pay the costs of the action, it must be clearly shown that

the defence was conducted by such third parties and was really their defence and
not that of the party who ostensibly defended: 'Anstey et al v. Edwards. 16 C. B.

212; see also Thornton v. Wilkinso ly 11 W.R.916; Mobbs v.Vandenbrande, 12 W.
R. 40.5. There can be no costs where judgment is signed by default: see note m
to section 15. A defendant who in England had been in execution for costs for

more than twelve calendar months, was held entitled to his discharge under 48

Geo. III. cap, 123: see Humphreys v. Franks, 3 C. B, N.S, 765,

(•?1 Qti. Is it intended that the court or judge shall have power in ejectment to

issue speedy execution? In England there is an express provision to this effect:

2 Geo. IV. & I Wm. IV. cap. 7", s. 38. Authority is given to the judge who
may try an ejectment cause, in his discretion " to order that judgment may be

entered and execution issue in favor of the claimant at the expiration of six days

fnext after the giving of the verdict:" section 61.

{t) The Eng. C. L. P. Act here continues, "or within fourteen days after such

verdict, whichever shall first happen," which expression has reference to section

120 of Eng. C. L. P. Act, 1852, not adopted by our legislature, allowing execution

in all eases to issue in fourteen days after verdict under certain regulations.

(m) Ta^en from C. L. P. Act, 1856, section 240, the origin of which was Eng.
Stat. 15 & 16 Vic. cap. 76, s. 186. Founded upon the first report of the Common
Law Commissioners, section 140.

(f) It is presumed that if one of several defendants succeed as against plaintiff,

such defendant will be entitled to his costs, being an aliquot proportion of the

whole costs of the cause.

(w) The effect of the judgment is declared to be the same as that of the judg-

ment in ejectment heretofore used : section 49. The costs of a successful defen-

dant may be given by rule against the real claimant, though not named in the

writ; Mobbs v. Vandenbrande et ux. 4 E. <£ S. 904.
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Claimant the Same time, and in like manner as upon a finding for the
'*"•

Claimant, (a;) 19 Vic. c. 43, s. 240.

EXECUTIONS.

One or more S8. (a) Upon Judgment for recovery of possession and

ecution may costs, there may be either one Writ or separate Writs of
issue.

Execution for the recovery of possession, and for the

costs, (i) at the election of the Claimant. 19 Vic. c. 43,

s. 241.

(z) See notes to preceding section. Section 186 of Eng. C. L. P. Act, corres-

ponding with this section, concludes in the same manner as mentioned in note

i to the preceding section and for the reasons therein assigned.

(a) Taken from C. L. P. Act, 1856, section 241, the origin of which was Eng.
Stat. 15 & 16 Vic. cap. 76, s. 187.

(6) The judgment in ejectment entitles claimant to possession of the land

described in the writ; but he cannot take possession by force. His remedy is

by writ of habere facias possessionem : Doe d. Stevens v. Lord, 6 Dowl. P. C. 256.

There may be circumstances under which a writ of restitution would be more
proper than a writ of hab. fac. pass. : see Doe d. Pitcher v. Roe, 9 Dowl. P. C.

971 ; Doe Whittington v. Ilards, 20 L. J. Q. B. 406. The writ of habere, like the

•writ of fi. fa. is returnable immediately after the execution thereof: Doe d.

Hudson V. Roe, 18 Q. B. 806. All writs of execution must be directed to the

sheriff of some particular county. The writ to deliver possession of land must
of course be directed to the sheriff of that county in which the land is situate.

And if in that county there be sufficient goods and chattels or other property

liable to execution, there would not seem to be any good reason for issuing two
separate writs where one might suffice, viz. hab. fac. poss. and fi fa. A sheriff

cannot, under an ordinary writ of ^. fa. break outer doors: Semaynes case,

5 Rep. 92; Burdett v. Abbott, 14 East 157; but if he has a writ both for pos-

session and costs, he may, it is presumed, open outer doors to give possession,

and then levy for costs. Where a defendant in ejectment, after judgment against

him but before writ of habere executed, acquired title to the land, the court

stayed the execution of the writ of habere: Helm v. Crossin, 17 U. C. C. P. 156.

The execution should follow the judgment, and the judgment, where there has

been a limited defence, should be so prepared as to award the execution for

the part only recovered : Harold et ux v. Stewart et al. .3 Prac. R. 335. As to

restraining the execution when plaintiff has by his verdict recovered more than

he is entitled to: see note q to section 16. Where a writ of habtre issued within

one year after the entry of judgment, an alias issued more than six years there-

after was held to be regular: Johnston et al v. McKenna, 3 Prac. R. 229. Where
the sheriff returned to the first writ that " none came to receive possession," the

presumption of release of the judgment does not arise in the same manner as

if nothing had been done upon the judgment: lb. And it was held that the

second writ might be executed by the removal from possession of a person who
was the widow of a person that claimed under a judgment defendant: lb. There

are some cases which appear to favour the idea thaX if there be a disturbance

of possession recently after possession delivered, the court may, on application,

order possession to be restored, and punish by attachment: see Thompson v.

Mirehouse, 2 Dowl. P. C. 200; Doe d Lloyd y. Roe, 2 Dowl. ^ .S. 4U7 ;
Dv d.

Pitcher v. Roe, 9 Dowl. P. C. 971. But the better opinion now appears to be that

after the possession of premises recovered in ejectment has been delivered to the

I
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JOINT TENANTS, &c.

29. (c) In case the action has been brought by some or As to defen-

„ , .1-1
a ^ dants being

one of several persons entitled as joint tenants, tenants in j<'i"ts ten-
ants, tenants

common or coparcenary, any joint tenant, tenant in common in common,
, ,. , . p &c., admit-

or coparcener in possession, may, (a) at the time of appear, ting right of
. 1 . n ^ r. • i- • .1 p claimant to,

ance or within tour days after, give notice in the same form &c.

as the notice of a limited defence, (e) that he or she defends

as such and admits the right of the Claimant to an undivided

share of the property (stating what share), but denies any

actual ouster of him, from the property, (/) and may within

the same time file an affidavit, stating with reasonable cer-

tainty, that he or she is joint tenant, tenant in common or

coparcener, find the share of such property to which he

or she is entitled, and that he or she has not ousted th^

rightful owner by the sheriff and the writ of possession duly returned, the power \

of the court in the suit is at aii end, and if the defendant take possession after- I

wards the court will not summarily interfere: Wilson v. Chanton et al, 6 L. T.
N.S. 255; McDermott v. McDermott, 4 Prac. R. 252; Edivards et al v. Bennett^

5 Prac. R. 161.

(<•) Taken from C. L. P. Act, 1856, section 242, the origin of which was Eng.
Stat. 15 & 16 Vic. cap. 76, s. 188. Founded upon the first report of the Common
Law Commissioners, section 105.

{d) May. If the notice made necessary by this section be not given, the
possession of defendant will be considered adverse and the action maintainable
against iiim without proof of actual ouster: Scott et al v. McLeod, 14 U. C. Q. B.
574 ; AfcCallum v. Boswell, 15 U. C. Q. B. 343 ; Leech v. Leech et al, 24 U. C. Q. B.
321 ; Dudgeon v. Dudgeon, 10 Ir. L. R. 534. But see Lyster v. Kirkpatr'ick et al,

26 U. C. Q. B. 217; Lyster v. Ramage, lb. 23-5.

(c) See section 12.

(/) At common law the possession of one joint tenant, coparcener, or tenant in

common is presumed to be the possession of all: Ford v. Grey, 1 Salk. 285 ; Smales
V. Dale, Hob. 120; Doe d. Barnett et al y. Keen, 7 T. R. 386; and this presump-
tion is only removed by proof of circumstances indicative of an adverse holding.

It is clear law that one joint tenant, (fee, may so conduct himself as to oust hia

co-tenants and hold in severalty. Such conduct in law and in fact amounts to an
actual ouster, to constitute which, actual force is quite unnecessary. Proof of

any circumstances indicating an intention on the part of the tenant in possession
to hold to the exclusion of his co-tenants, establishes an actual ouster. Thus
thirty -six years sole and unterrupted possession by a tenant in common without
any account to or demand made by or claim set up by his co-tenant, was before
Stat. 4 Wm. IV. cap. 1, s. 24, held to be a sufficient ground for a jury to presume
an actual ouster: Doe d. Fitthar et uz. v. Frosser, 1 Cowp. 217. So proof of a
demand of possession by one tenant in common, and a refusal by the other
tenant in common, and proof that the latter stated he claimed the whole pro-

perty : Doe d. Hellings et iix. v. Bird, 1 1 East. 49. So where one of several joint

tenants authorized a railway company to take possession of the property.
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Claimant, (^) and such notice shall be entered in the issue in

the same manner as the notice limiting the defence, and upon

the trial of such an issue, the additional question of whether

an actual ouster had taken place shall be determined. (/^)

19 Vic. c. 43, s. 242.

Question to 80- («'). If upon the trial of such issue as last aforesaid,

suchjuiut it be found that the Defendant is joint tenant, tenant in

fcc'.^with common, or coparcener with the Claimant, then the question

foundt&c.^ whether an actual ouster had taken place shall be tried, and

trary.'*
'^'^'^ unless such actual ouster be proved the Defendant shall be

entitled to Judgment and costs; (J) but if it be found

either that the Defendant is not such joint tenant, tenant in

common, or coparcener, or that an actual ouster had taken

place, then the Claimant shall be entitled to Judgment for

the recovery of possession and costs, {k) 19 Vic. c. 43,

8. 243.

DEATH NOT TO ABATE SUIT.

Death of 31 n\ The death of a Claimant or Defendant shall not
either party ^ '

which the company did: Doe d. Waivn v. Horn et al, 3 M. & W. .333 ; s. c. 5 M.

& W. 564.

(g) In ejectment by one joint tenant, &c , to recover land in the possession of

a co-tenant when the action was a fiction, the consent rule confessed only lease

and entry but not ouster.

(h) Thus it appears that the right of one joint tenant, dkc, to maintain eject-

ment acjainst another, after notice to the claimant admitting his right to recover

an undivided share, depends entirely upon proof of an actual ouster. Wanting
this, the suit must fail; otherwise the absurdity would arise of a man bringing

an action to recover possession of land of which in the eye of the law he is legally

possessed.

(t) Taken from C. L. P. Act, 1856, section 243, the origin of which was Eng.

Stat. 15 <t 16 Vic. cap. 76, s. 189.

{j) The provisions of this section necessarily arise out of the preceding one.

If it be not proved that the party in possession, being a joint tenant, ttc. is hold-

ing adversely to claimant, then a recovery in ejectment would be most harassing,

and such as the law would never tolerate. On the contrary, under these circum-

Btances, a verdict would pass for defendant, and he would be entitled under this

flection to judgment and costs.

(A-) This proposition is the converse of that enacted in the first part of the sec-

tion and supported by similar principles. In the event of a recovery by claimant,

then defendant would be ejected in tlie ordinary manner and be liable to payment

of claimant's costs of suit under this section.

(l) Taken from C. L. P. Act. 1856, section 244, the origin of which was Eng,

Stat. 15 A 16 Vic. cap. 76, s. 190.
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cause the action to abate, (m) but it may be continued as nottoabata

hereinafter provided. 19 Vic. c. 43, s. 244.

33. (n) In case of the death of a Claimant, if the right Rigatofona

of the deceased Claimant survives to another Claimant, a surviving to

suggestion may be made of the death, (o) which suggestion

Bhall not be traversable, but shall only be subject to be set

aside if untrue, (p) and the action may proceed at the suit of

the surviving Claimant; and if such a suggestion be made

(wj) The abolition of all fictions in the action of ejectment has resulted in this

and the following enactments. Tliis section is a mere echo of section 131 of C.

L. P. Act. The same may be said of each of the following sections, in so far as

they have reference to the revival or continuation of proceedings cither before or

after judijment. A general clause declaring that ejectment should be conducted
as near as may be in the same manner, as personal actions might have saved much
useless repetition. When -John Doe, a legal myth, was plaintiff in ejectment, he
never died, and the death of his lessor, who was the real plaintiff, did not affect

the proceeding: Doe d Egremont v. Stephens. 10 Jur. 570; Doe d. Hay v. Hunt,

12 U. C. Q. B. 625; s. c. 1 Prac. R. 202. But now that the real claimant must
be the actual plaintiff in this, as in other forms of action, the application of like

rules as to reviving or continuing the action as are applied to ordinary actions,

is both just and reasonable. The right to costs or liability to them is also a

natural result of the same change. Costs formerly in ejectment being only recov-

erable under the consent rule, which was enforceable by attachment, established

a persona] liability determinable with the dieath of the party liable : Doe d Har-
rison V. Hanipson, 4 C. B. 745. This section which speaks of the continuation of

the action, applies only, it is apprehended, to proceedings before final judgment:
Bee Jones v. Fmluy, 3 Ir. Jur. N. i. 180. Where after a verdict for a sole claimant,

taken subject to a special case and before the case came on for argument, the

claimant died, the court ordered the case to stand over until after a suggestion

had been entered by the legal representative of the claimant: Denison v. Holiday,

1 H. <fe N. 61. But this direction, which was erroneous, was not carried out: 8.

c. lb. 650, n ; and the argument was allowed to proceed on the case as it

originally stood, and judfirment was afterwards entered nnnc pro tunc : ^. c. 26 L. J.

Ex. 228. A similar difficulty arose, and was discussed in Davy el al v. Cameron,
14 U. C. Q. B. 483 ; and in the same case the court afterwards allowed the judg-

ment to be entered nunc pro tunc : s. c. 15 U. C. Q. B. 175. The death of one of

two plaintiffs after judgment (where for all that appears the recovery is joint and
survives) does not render necessary a suggestion of the death on the roll or order

to support a writ of possession: Johnston et al v. McKenna, 3 Prac. R. 229.

(n) Taken from C. L. P. Act, 1856, section 245, the origin of which was Eng.
Stat. 15 <fe 16 Yic. cap. 76, s, 191, in effect the same as section 132 of C. L. P.

Act.

(o) The entry of the suggestion necessary tc the continuance of the suit may
be made at any time during the progress of the suit and before verdict. If at

nisi prius it may be substantially the same as that in note a to section 132, C. L.

P. Act.

(p) The application to set aside a suggestion because of its untruth must be
grounded upon an affidavit. The proceedings will be by summons and order.

The summons may be "to show cause why the suggestion of the death of C. D.
Ac. should not be set aside with costs, the same being untrue."
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before the trial, (q) then the surviving Claimant shall have a

verdict, and recover such Judgment as aforesaid, (r) upon

proof that he was entitled to bring the action either sepa-

rately or jointly with the deceased Claimant, (s) 19 Vic.

c. 43, s. 245.

If the right 33. CO I^ case of the death before trial of one of several
ofthede- ^, .

^ -'
, . , , . , ,

ceased Claimants, whose right does not survive to another or others
claimant n t • • /^i • i i i i

does not of the surviving Claimants, and the legal representative

another, &c. of the deceased claimant does not become a party to the suit

in the manner hereinafter mentioned, (v) a suggestion may be

made of the death, which suggestion shall not be traversable,

but shall only be subject to be set aside if untrue, (w) and

the action may proceed at the suit of the surviving Claimant

for such share of the property as he is entitled to (x) and

costs. (}/') 19 Vic. 0. 43, s. 246.

One or more 34. («) In the casc of a verdict for two or more Claimants,

Claimants if oue of such Claimants dies before e.'tecution executed, (i) the

(g) It is not clear that under this, section a suggestion can be made after trial.

Upon a suggestion being made it is enacted in tlie early part of the section " that

the action may proceed," &c. The doubt is as to the peculiar language of the

part of the section here annotated, " and if such suggestion shall be made be/ort

the trial," <fec.

(r) See section 26.

(s) This section appears to provide for the death of one of two or more claimants

during the pendancy of a suit, " in case the right of the deceased claimant shall

survive to another claimant," and yet at the end of the section enacts that the

surviving claimant shall have a verdict if it be made to appear that he was enti-

tled to bring the action " either separately or jointly with the deceased claimant."

It is intended that the survivor shall recover, whether entitled in his own right,

independently of the deceased, or by survivorship. The next section explicitly

provides for the death of one of several claimants whose right does not survive.

(i) Taken from C. L. P. Act, 1856, section 246, the origin of which was Eng.
Stat. 15 <k 16 Vic. cap. 76, s. 192.

(v) Under section 35.

(w) See notejff to section 32.

(x) This section is not, like the last, applicable to the death of one of several

joint tenants. It applies rather to the death of one of several tenants in common.

(y) See section 28,

(a) Taken from C. L. P. Act, 1856, section 247, the origin of which was Eng.

Stat. 15 ife 16 Vic. cap. 76, s. 193.

(6) There maybe execution to recover possession of the property and execution

to recover costs of suit: section 28. This section has reference exclusively to the

4
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other Claimant may, whether the legal right to the property dying after

, , , . n • ^ / i\ verdict for

survives or not, (c) suggest the death in manner atoresaid, («; them but

and proceed to Judgment and execution for the recovery of cution.

possession of the entirety of the property and the costs
;
(e)

but this shall not affect the right of the legal representative

of the deceased Claimant, or the liability of the surviving

Claimant to such legal representative, and the entry and pos-

session of such surviving Claimant under such Execution

shall be considered an entry and possession on behalf of such

legal representative in respect of the share of the property to

which he is entitled as such representative, (/) and the

Court may direct possession to be delivered accordingly, {j)

19 Vic. c. 43, s. 247.

S3 (h) In case of the death of a sole Claimant, or in Deathofsoie

tin • t p p ini- claimant, or

case of the death before trial of one of several Claimants one whose

whose right does not survive to another or others of the not survive

Claimants, the legal representative of such Claimant (t) may,

by leave of the Court or a Judge, (y) enter a suggestion of

former. An execution to recover possession of property cannot be said to be

"executed" until there has been at least a dispossession of the parties who
defended, and perhaps a delivery to claimant or his agent: see section 35 ; where

the language is " and before execution executed by delivery of possession."

(c) This seems to have reference to the cases contemplated in sections 32 and

33, provided the death take place "after verdict."

(d) I, e. In the same manner, and subject to be set aside, if untrue, as provided

in the two preceding sections,

(e) See section 28.

(/) The provisions of this section are peculiar. In case of the death of one of

several claimants before " execution executed," the survivor, " whether the legal

right to the property shall survive or not," may proceed for the recovery of the

possession of the " entirety of the property," and be, it is presumed, tenant in

common with, or trustee for, the representatives of the deceased, whenever the

representatives derive any interest from the deceased in the land recovered.

(ff) Although it is enacted that "the Court" may direct possession to be deli-

vered, it is presumed that a judge in Chambers might exercise that power: see

Smeeton et at v. Collier, 1 Ex. 457 ; see also note w to section 48, C. L. P. Act.

(Ji) Taken from C. L. P. Act, 1856, section 248, the origin of which was Eng.

Stat, 15 <fc 16 Vic. cap. 76, s. 194.

{i) Such claimant, i. e. either the sole claimant in the action, or one of several

claimants in respect of a separate and individual estate or interest.

{}) The application must be grounded upon affidavit. In a case where the

representative of a deceased sole claimant made application, the affidavit was as
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the death, and that ho is such legal representative, and the

action shall thereupon proceed, (/t) and if such suggestion

be made before the trial, the truth of the suggestion shall bo

tried thereat, together with the title of the deceased Claioaant,

and such Judgment shall follow upon the verdict in favor of

or against the person making such suggestion as hereinbefore

provided with reference to a judgment for or against such

Claimant; (I) and if io case of a sole Claimant the suggestion

be made after trial and before execution executed by delivery

of possession thereunder, (?n) and the suggestion be denied

by the Defendant within eight days after notice thereof, (?i)

or such further time as the Court or a Judge may allow, (o)

then such suggestion shall be tried, and if upon the trial

thereof, a verdict passes for the person making the suggestion,

he shall be Entitled to such Judgment as aforesaid (p) for the

recovery of possession and for the costs of and occasioned by

the suggestion, and in case of a verdict for the Defendant,

the Defendant shall be entitled to such Judgment as aforesaid

for costs. (3) 10 Vic. c. 43, s. 248.

Death of one 38. (r) In casc of the death before or after Judgment of

joint^defLU- ono of sovcral Defendants who defend jointly, a suggestion
dants.

^^y ^g made of the death, (s) which suggestion shall not be

follows, " 1. That this is an action of ejectment brought by plaintiff to recover

possession of certain land, being, ttc. ; 2. That the action was commenced by writ

of summons, issued on, ttc. ; 3. That defendant, on, «tc. appeared and defends tliis

action; 4. That on, <tc. phiintiff died at, ttc. ; 5. That phuntiff, by liis last will

and testament, devised said land to deponent, whereby deponent became and ia

the legal representative of said plaintiff; 6. That the venue in this action is laid

in the county of, ttc": Slrinrjer v. Ammei-man, JUS. Chambers, Oct. 25, 1856,

per Burns, J.

(A) I. e. Upon entry of suggestion.

(/) See sections 26, 21 of this act.

(m) See note b to section 34.

(n) See note t to section 302, C. L. P. Act

(o) Court or Judge. Relative powers: see note w to section 48, C. L. P. Act.

{p) See section 26 of this act.

{q) See section 27 of this act.

(r) Taken from C. L. P. Act 1856, section 249; the origin of which was Eng.

Stat. 15 dc 16 Vic. cap. 76, s, 195,

(s) The suggestion may be in effect the same as that given in note m to section

134, C. L. P." Act.
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traversable, but only be subject to be set aside if untrue, (/)

and the action may proceed against the surviving Defendant

to Judgment and execution, (u) 19 Vic. c. 43, s. 249.

37. (a) In case of the death of a sole Defendant, or of all Deathofsoie

, , , , , . to defendant or
the Defendants before trial, (o) a suggestion may be made of of aii the

the death, (c) and such suggestion shall not be traversable, before trial,

but only be subject to be set aside if untrue, {d) and the

Claimants shall be entitled to Judgment for recovery of pos-

session of the property, unless some other person appears and

defends within a time appointed for that purpose, by the order

of the Court or a Judge, made upon the application of the

Claimants, (e)

38. (/) The Court or a Judge (g) upon such suggestion After sug-

being made, and upon such application as aforesaid, may order fi^ajme'nt

that the Claimants shall be at liberty to sign Judgment at such e"uit the^^"

time as the Court or a Judge thinks fit, unless the person then byjudge^a'*^

in possession by himself or his tenant, or the legal represen-
"^"^'^'''

tative of the deceased Defendant, appears within such time

and defends the action
; (^) and such order may be served in

the same manner as the Writ, ({) and in case such person

«

(i) See note jD to section 82.

(m) See section 28.

(a) Taken from C. L. P. Act, 1856, section 250, the origin of which was Eng.
Stat. 15 (fe 16 Vic. cap. 1&, s. 196.

(6) Death after verdict is provided for in section 39.

(c) The suggestion may be substantially the same as that contained in note m
to section 134, C. L. P. Act.

(d) See note J3 to section 32.

(e) The Court or Judge is by order, upon the application of claimant, to fix the

time at which the claimant may sign judgment, unless the person tlien in posses-

sion, <fec. shall appear, &.c. The order intended is a conditional one, granting
leave to sign judgment on a day named, unless, <fec.

(/) Taken from C L. P. Act, 1856, section 250, the origin of which was Eng.
Stat. 15 tt 16 Vic. cap. 76, 3. 196.

(g) Relative powers : see note w to section 48, C. L. P. Act.

{h) It is designed, in the event of a person being in possession other than the

original defendant deceased, that such person shall have notice of the pending
action, and be in a position to defend himself before being dispossessed under a
judgment obtained against deceased.

(i) See sections 6, 7, and notes thereto.
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appears and defends, the same proceedings may be taken

against such new defendant as if he had originally appeared

and defended the action, {j) and if no appearance be entered

and defence made, then the Claimant may sign Judgment

pursuant to the order. (Jc) 19 Vic. c. 43, s. 250.

Deathof sole 39- (0 Iq case of the death of a sole Defendant or of all

S^autiw
"' the Defendants, after verdict, the Claimants shall neverthe-

after^ver-*^
less be entitled to Judgment as if no such death had taken

'^''^*- place, (m) and may proceed by execution for recovery of pos-

session without suggestion or revivor, (n) and may proceed

for the recovery of the costs in like manner as upon any other

Judgment for money, against the legal representatives of the

deceased Defendant, (o) 19 Vic. c. 43, s. 251.

Deathhefore 40- (jf) In casc of the death, before trial, of one of seve-

defrnd'ant'* ral Defendants who defends separately for a portion of the

8cparat"i7 property for which the other Defendant or Defendants do not
for part. defend, (5-) the same proceedings may be taken as to such

portion as in the case of a sole Defendant, (r) or the Claimant

may proceed against the surviving Defendants in respect of

the portion of the property for which they defend. 19 Vic.

c. 43, s. 252.
•

(/) It is presumed that such person may either defend for the whole or for part

:

section 12.

(k) See section 15 of this act.

{I) Taken from C. L. P. Act, 1856, section 251, the origin of which was Eng.

Stat. 15 & 16 Vic. cap. 76, s. 197. The principle of this section is similar to that

of section 139, C. L. P. Act, which see.

(m) Where, after verdict had before the C. L. P. Act, but judgment entered

after that act, plaintiff proceeded under this section, Eeld, he was entitled so to

do: McCallum v. McCallum, 2 U. C. L. J. 2.11.

(n) In which case judgment, it is presumed, must be entered against deceased

defendant as if living.

(0) t. e. By suit upon the judgment, or by writ of revivor.

{p) Taken from C. L. P. Act, 1856, section 252, the origin of which was Eng.

Stat. 15 & 16 Vic. cap. 76, s. 198.

{q) Provision is made by section 41 for the death before trial of one of several

defendants, who defends separately for property for which the surviving defendants

also defend.

(r) Section 37.
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41. (0 In case of the death, before trial, of one of several Deathbefore

Defendants, who defends separately in respect to property for defendant
"

which the surviving Defendants also defend, (m) the Court or Teparitl'iJ*^''

a Judge, (v) upon the application of the person in possession JertjTor"'

of the property at the time of the death, or the legal repre- TiSefenT
sentative of the deceased Defendant, may at any time before

trial allow such person or representative to appear and defend

on such terms as appear reasonable and just, (^w) and if no

such application be made or leave granted, the Claimant sug-

gesting the death in manner aforesaid, (x) may proceed

against the surviving Defendants to Judgment and Execu-
tion. (i/) 19 Vic. c. 43, s. 253.

DISCONTINUING.

42. (a) The Claimant (b) may at any time discontinue claimant

the action as to one or more of the Defendants, (c) by giving to ™nue as^^to'

(t) Taken from C. L. P. Act, 1856, section 233, the orio-in of which was En?
Stat. 15 & 16 Vic. cap. 76, s. 199.

(m) Provision is made by section 40 for the death before trial of one of several
defendants, who alone defends separately for a portion of the property.

(v) Court or Judge. Relative powers: see note w to section 48, C. L. P. Act.

(w) The "person in possession" here intended must be some person other than
the surviving defendants, and may or may not be the "legal representative" cf
deceased defendant.

{x) See sections 36, .^7, 3S.

(y) See section 28.

(a) Taken from C. L. P. Act, 1856, section 254, the origin of which was Ens
Stat. 15 <fe 16 Vic. cap. 76, s. 200.

(6) One of several claimants may discontinue under the provisions of section 43.

(c) The discontinuance may be made " at any time," and be " as to one or more
of the defendants." This is a mode of procedure equivalent to nolle prosequi and
retraxit, in ejectment formerly. It was allowable to enter a nol. pros, as to one or
more of several defendants at any time before trial and even after the commission
day of the assizes: Gree v. Eolle et al, 1 Ld. Rayd. 716. A difference, however,
between a discontinuance, nolle prosequi and retraxit, appears to exist. A plaintiff
who finds that he has misconceived his action may obtain leave to discontinue.
For the same or for any other reason a plaintiff may, under certain circumstances,
before verdict, enter a nolle prosequi. In either case there is the right to com-
mence a new action for the same cause; but a nolle prosequi after judgment ope-
rates as a retraxit, and a retraxit is a bar to any future action for the same cause

:

Bowden v. Home, 7 Bing. 716 ; Benton et al v. Polkinghorne, 16 M. & W. 8. It is

a question whether a claimant desirous of discontinuing as to a sole defendant or
as to all of several defendants, can do so under this section. The expression
"'one or more of the defendants," seems to have a contrary bearing. Before thia

35
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one or more
defendants.

the Defendant or his Attorney a notice, headed in the Court

and cause, and signed by the Claimant or his Attorney,

stating that he discontinues such action, (d) and thereupon

the Defendant, on receiving such notice, may forthwith

sign Judgment for costs in the form No. 6, or to the like

• effect, (e) 19 Vic. c. 43, s. 254.

43. (/) In case crae of several Claimants desires to dis-
OnG of SGV*
erai claim- coutiuue, he may apply to the Court or a Judge (y) to have

discontinue, his name struck out of the proceedings, and an order may be

made therefor on such terms as to the Court or Judge seems

fit, (A) and the action shall thereupon proceed at the suit of

the other Claimants. 19 Vic. c. 43, s. 255.

CLAIMANT NOT PROCEEDING TO TRIAL.

44. 0) If after appearance entered, the Claimant with-

not'prooeed- out going to trial, allows to elapse the time fixed by the prac-

in^duetVme tico of the Court for going to trial in ordinary cases after

after notice,
j^^^^ joined, {k) the Defendant may give twenty days' notice

act a plaintiff could not discontinue as to all the defendants to an action, without

the leave of the court or a judge.

(d) The notice may be in this form: "Take notice, that in this cause the

claimant discontinues the action as to C. D. one of the said defendants."

(«) The Stat. 8 Eliz. cap. 2, s. 2, gives costs to a defendant against whom a

discontinuance or nolle prasequi is entered: Cooper v. Tijffin, 3 T. R. ."ill. But
if the entry be made before notice of trial, it seems defendant will not be
entitled to tlie costs of brief or draft copies: Doe d. Postlethwaite v. Neale,

2 M. cfe W. 732; nor of consultation with counsel for defence: Rivis v. llatton,

8 Dowl. P. C. 164. Where the defendant obtained a verdict which was set

aside upon the ground of misdirection at the trial, and the plaintiff gave notice

for the second trial but before the time discontinued: Held that defendant was
entitled to the costs of certain searches for documents used at the first trial,

which would have been useful at the second, had not plaintiff discontinued

:

Daniel y. Wilkin et al, 8 Ex. 155; see also JoUiffe v. Mundy, 4 M. <fe W.
502.

(/) Taken from C L. P. Act, 1856, section 255, the origin of which was Eng.
Stat. 15 <fe 16 Vic. cap. 76, s. 201.

{g) Court or a Judge. Relative powers: see note w to section 48, C. L. P.

Act.

(A) It is enacted that upon application " an order may be made," &c. A dis-

cretion will be exercised to prevent unfair conduct or injustice.

{j) Taken from C. L. P. Act, 1856, section 256, the origin of which was Eng.

Stat. 15 & 16 Vic. cap. 76, s 202.

{k) As to which see section 227, C. L. P. Act, to which this section in many
respects conforms.
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to the Claimant (Z) to proceed to trial at the Assizes next

after the expiration of the notice, (?n) and if the Claimant

afterwards neglects to give notice of trial for such Assizes, or

to proc( ed to trial in pursance of the said notice given by the

Defendant, and the time for going to trial has not been

extended h}- the Court or a Judge, (») the Defendant may
sign Judgment in the form No. 7, and recover the costs of

the defence, (o) 19 Vic. c. 43, s. 256.
*

CONFESSION OF ACTION.

45. (;?) A sole Defendant or all the Defendants may con- g^ie dcfend-

fess the action as to the whole or a part of the property, (q) tue'defeud-

by giving to the Claimant a notice headed in the Court and confes^tL

cause, signed by the Defendant or Defendants, and the si<2;na-
action as to

' " •' fa the whole or

ture attested by his or their Attorney, (/•) and thereupon the i"iitt'f the

Claimant may forthwith sign Judgment and issue Execution

(I) See note y to section 227, C. L. P. Act.

(m) See note z to same section.

(") See note d to same section.

(o) See note c to same section.

(p) Taken from C. L. P. Act, 1856, section 257, the origin of which was Eng.
Stat. 15 (fe 16 Vic. cap. 76, s. 2o3.

(q) Under the operation of this and the following: sections, one, more, or all

defendants in ejectment may confess the action as to the whole of the property
sought to be recovered, or any part thereof.

(r) A judgment on confession given by a tenant acting in collusion with the
claimant will be set aside and the landlord permitted to defend : Doe d Locke v.

Franklin, 7 Taunt. 9 ; Doe d. Draper v. Dt/er, 3 Dowl. P. C. 696. Plaintiffs under
the old practice were nonsuited for not confessing lease, entry and ouster. Subse-
queutly to the trial defendant executed a cognovit. Held that this was a waiver
of any formal objection he might otherwise take on a motion for a new trial : Doe
d. Kerr et a I v. Shojf. 9 U. C. Q. B. 180. It is not said when the notice which by
this section is apparently made a substitute may be served. It may be served at

any time. But where after notice of trial, defendant on 29th October, served a

notice of confession on the plaintiff at his residence, thirty miles from the assize

town, and on 30th October a verdict was taken, defendant not appearing and the

attorney being ignorant of the notice, the court under the circumstances refused

to set aside the verdict: Row t. Quinlan et al, 21 U. C. Q. B. 452. It is a ques-

tion wliether the notice here mentioned is intended as a substitute for cognovits in

ejectment, and if so whether it should be attested with all the formalities attend-

ing the execution of a cognovit. Our R. G. pr. 26, as to cognovits and warrants of

attorney, is not, in any manner, expressly restricted to " personal actions." The
Eng. Stat. 1 <fe 2 Vic. cap. 110, s. 9, whence it is taken, though upon the face of

it restricted to personal actions in respect of warrants of attornev, was held to

extend to cognovits in ejectment as in other forms of actions: Doe d, Rees v.

Uowell, 12.A. &, E. 696.



548 EJECTMENT. ss. 46, 47, 48.

for the recovery of possession and costs, in' e form No. 8, or

to the like effect. («)• 19 Vic. c. 43, s. 257

And so may 40- (0 In case One of several Defendants who defends

erai defeiui- Separately for a portion of the property for which the other

fn" to'^a''^'^
Defendant or Defendants do not defend, (it) desires to confess

whioh°oUier3 *^^ Claimant's title to such portion, he may give a like notice

f nd"**^*^
to the Claimant, (?>) and thereupon the Claimant may forth-

with sign Judgment and issue execution for the recovery of

possession of such portion of the property, and for the costs

occasioned by the defence relating to the same, and the action

may proceed as to the residue, (w) 19 Vic. c. 43, s. 258.

Andifother3 47. («) In caso onc of scvcral Defendants who defends

the'^same'
'^^ Separately in respect of property for which other Defendants

part. also defend, (6) desires to confess the Claimant's title, he may

give a like notice thereof, (r) and thereupon the Claimant

may sign judgment against such Defendant for the costs

occasioned by his defence, and may proceed in the action

against the other Defendants to Judgment and execution, (c?)

19 Vic. c. 43, s. 259.

ENROLLING PROCEEDINGS.

needMt'lfe^ 48- (<") It shull not be ucccssary before issuing execution

(«) The judgment awards both possession and costs, and as to execution there
may be either one writ or separate writs : section 28.

(/) Taken from C. L. P. Act, 1856, section 258, the origin of which was Eng.
Stat. 15 (fe 16, cap. 16, s. 204.

(u) The preceding section applies only to confessions by a "sole defendant," or
if several, by " all defendants.'' This, to one of several defendants," who defends
separately for a portion of the property " for which the other defendants do not
defend." The case of a confession by one of several defendants, who defends in

respect of property', " for which the others also defend," is provided for in sec-

tion 47.

(v) See note r to section 45.

(w) See note s to section 45.

(a) Taken from C. L. P. Act, 1856, section 259, the origin of wliich was Eng.
Stat. 15 <k 16 Vic. cap. 76, s. 205.

(b) See note u to section 46.

(c) See note r to section 45.

(rf) See note * to section 45.

(e) Taken from C. L. P. Act, 1856, section 2C0, the origin of which was Eng.
Stat. 15 & 16 Vic. cap. 76, a. 206.

1
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on any Judgment in Ejectment (/) to enter the proceed- enrolled be-

ings upon any roll, but an incipitur thereof may be made tion.

^

upon paper, shortly describing the nature of the Judgment,

and the Judgment may thereupon be signed, and costs taxed

and execution issued; {g) but the proceedings shall be entered

on the roll whenever the. same becomes necessary for the pur-

pose of evidence or of appealing, or the like. (A) 19 Yic.

c. 43, s. 260.

EFFECT OF JUDGMENT.

49. (0 The effect of a Judgment in Ejectment ( /^ shall Effect of
^ ^ ° •' ^J J judgment.

(/) In ejectment. These words are not in the English C. L. P. Act. Their
object is manifestly to restrict this enactment in its operation to the action of
ejectment. There being no such restriction in the section of the English C. L. P.
Act, whence ours is taken, it has been said to extend to judgments in all forms of
action, -when entered under the English C. L. P. Act: Kerr's C. L. P. A., 1852,
8. 206. See Frewen v. Lethbridge, 7 W. R. 442, as to the entry of judgment when
not necessary to be enrolled.

{g) The costs here intended are of course those between party and party, and
not between attorney and client: Doe v. Fdliter, 13 M. k W. 47. Taxation of
costs and entry of judgment are in general contemporaneous acts : Pierce v. Derry,
4 Q. B. 6-35 ; and unless there be a waiver of costs, the entry of judgment is not
final until taxation of costs: Ih. Notice of taxation should be given, but the
omission to give it is no ground for setting aside the entry of judgment : Firry
V. Turner et al, 1 Dowl. P. C. 300; Lloyd v. Kent, 5 Dowl. P. C.125 ; Field v.
Partridge, 7 Ex. 689, however much it may be a ground for review of taxation :

Ilderlon v. Sill, 2 C. B. 249. But if upon any ground the judgment in ejectment
be irregular, there may be a writ of restitution: Doe d. Whittington v. Hards,
20 L. J. Q. B. 406.

(A) To bring error upon a judgment, that judgment must be shown to be a
record. No judgment is a record until enrolled.

(«') Taken from C. L. P. Act, 1836, section 261, the origin of which was Eng.
Stat. 15 (fe 16 Vic. cap. 76, s. 207,

[j) The intention of this section is to declare that a judgment in ejectment shall

not now have any other effect than one obtained when ejectment was a fictitious

action. The action always has been of a possessory character, and still continues
to be of that nature. When ejectment was a fictitious proceeding, the judgment
wa3 that John Doe, the lessor of the plaintiff, should recover his term. It is now
that the plaintiff do recover possession of the land mentioned in the writ, or of so
much thereof as in the opinion of the jury he may be entitled to recover.
The direct issue raised and determined is the simple question of right to im-
mediate possession. This stands or falls upon strength of title. The peculi-

arity of the action is, that while it directly determines the right to possession,

it involves questions of title, and indirectly determines them. The nature of
the action, and the consequences of a recovery in it, have been thus explained:
" An ejectment is a possessory action, in which almost all titles to land are tried.

Whether the j^i^i'ty's title is to an estate in fee, fee tail for life or for years, the
remedy is by one and the same action. In an action of ejectment the plaintiff

recovers only the possession of the land, and the execution is of the possession
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be the samo as that of a Judgment in Ejectment obtained

before the tenth day of August, one thousand eight hundred

and fifty-six. 19 Vic. p. 43, s. 261.

only. But if the lessor of the plaintiff recovers only the possession of the land,
it may be askeJ, how he becomes seized according to his title? To which it may
be answered, that when a person is in possession by tille fas every person is who
enters in execution of a judgment in ejectment, because the law does no wron^),
the possession and title uni/e. For it is a rule of law, 'that when a man haviuj^
a title to an estate comes to the possession of it by lawful means, he shall be in

possession according to his title.' As where the title is to have a fee, he becomes
seized in fee; where the title is to have an estate tail, he becomes seized of an
estate tail, and so on, the law casting the estate upon him according to his title:"'

Taylor d. Atki/ns v. Horde. 1 Burr. 90, per Lord Mansfield. In truth and in sub-
stance, a judgment in ejectment is a recovery of the possession, not of the seisin or
freehold, without prejudice to the right, as it may afterwards appear even between
the same parties, lie who enters under it can only be possessed according to the
r'vji^it prnut. lex poslulat. If lie has a freehold, he is in as a freeholder; if he has a
chattel interest, he is in as a termor ; and in respect of the freehold, his possession
endures according to the right. If he has no title he is in as a trespasser, and, with-
out any re-entry by the true owner, is liable to account for the protits: " Ih ; see

also Adiii v. J'at/cin, 2 Burr. 665. This being the effect of a judgment in eject-

ment, it follows that no one action of ejectment can be pleaded to a subsequent
action for the same land, though between the same parties. The judgment enforces

only a right to possession, without conclusively determining the title of either

part}': Clerke v. Roicell et al,.\ Mod. 10. Hence there may be no end to trials

in ejectment. Whatever the result of an action may be, no one recovery c«n
be considered final between the litigants. It might be supposed that the aboli-

tion of the fictions in ejectment would have had the effect of subjecting it to

the same rules as ordinary actions in respect of finality of procedure. But
against this supposed intention there was an opinion given even upon the con-

struction of Stat. 14 <fe 15 Vic. cap. 114, the expressed design of which was to

place ejectment " as nearly as may be on the same footing as other actions."

Upon a review of the statute it was said, " The intention of the Legislature

was clearly, as respects the judgment in ejectment when for the claimant, to

give no further force or effect to it than it would have had previous to the

statute:" Clubine v. McMullen, 11 U. C. Q. B. 255, per Burns, J. It is enacted
that if any person bring an action of ejectment, after having brought a prior

action of ejectment, against the same defendant, or against any person through or

under whom he claims, the court may order such person to give security for costs:

section '76 of this act. Courts of equity possess a jurisdiction by entertaining

bills of peace to prevent vexatious ejectments, and by means of such jurisdiction,

when exercised after a recovery in ejectment, quiet titles at law : Barefoot v. Fry,

Bunb. 158; Leighton v. Leiffhlon, 1 6tr. 404; 8. c. 1 P. W. 671 ; b. c. affirmed in

House of Lords, 4 Bro. P. C. 378.

It may be noticed that the section under consideration draws no distinction

between a judgment in ejectment upon a verdict and a judgment by default. In

tlie first case the right of the claimant is tried and determined ; in the latter case it

is as it were confessed : Anlin v. Parkin, 2 Burr. 665. One effect of a judgment
against defendant remains to be considered, and that is as regards a claim or action

for mesne profits. The claimant who alleges himself to be entitled to possession

of a piece of land from a certain date, recovers it. This recover}' is tantamount
to a judgment that defendant was wrongfully in possession, and therefore liable

to plaintiff for rents and profits of the land while wrongfully withholding posses-

sion. At present plaintiff may either recover mesne profits as a consequence of a
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PENALTY ON TENANT NOT INFORMING LANDLORD.
. . ,,. , . Penalty on

50- (I) Every tenant to whom a Writ in Ejectment (w) tenant
, receivin'^

has been delivered, (n) or to whose knowledge it comes, (o) writ of"

,,,„,,, , . ,
- |.| nj .!• Ejei'tment,

shall forthwith give notice thereoi to his landlord, or to his and not

bailiff or receiver, (p) and if he omits so to do he shall forfeit la^ndiurd"

recoverj' in ejectment in one and the same action : section 60 ; or as to part by
means of a separate and independent action: /6. In the event of a separate

action being brought, defendant, if a party to the original ejectment or in privity

•with the defendant in that action, is estopped from disputing plaintiff's possession

from the time alleged in the writ: Aslm v. Parkm. 2 Burr. 6tt5; Doe v.Wrif/ht,

10 A. & E. 763; Matthew v. Osborne. 13 C. B. 919; Doe v. Wellxman, 2 Ex. 368;
Turner v. Cameron's Coalhrook Steam Coal Co 6 Ex. 932 ; ATms'rony v. Norton,

2 Ir. L. R. 9rt; Earl, of Listnvell v. Greene. 3 Ir. L. R. 2"5 ; Nugent v. Phillips,

8 Ir. L. R. 17; Wilkinson v. Kirbi/. 15 C. B. 430; Stem v. Sieen. 21 U. C. Q. B.

454; but when brought against a person in possession of the land who was no

party to the ejectment, unless sucli person be connected with the ejectment by
sotiie evidence, the recovery in that action is no evidence against him : Denn v.

White el ux. 7 T. R. 112; D'le v. U'irvey 8 Bing. 239. And if plaintiff seek to

recover mesne profits from a day anterior to that mentioned in the writ, he must
prove his title, and that such title would have enabled him to have maintained

trespass: Litchfield v. Reidy. 5 Ex. 939: Turner y. C'imerori's ('oalbronk Sieum

Coal ('o lb 932. But wherever a recovery in ejectment would be an estoppel,

in an action for mesne profits, it matters not whether that recovery be had by
verdict or through a judgment by default: Willcnxon v. Kirbi/ 15 C. B. 430,

A defendant taken in execution on a judgment in ejectment has, since the C. L. P.

Act in England, been held entitled, under the 48 Geo. III. cap. 123, s. I, to be

discharged after a twelve months' imprisonment: Iluinphrevs v. Franks. 3 C B.

N. S. 765.

{I) Taken from 0. L. P. Act 1856, section 262, the origin of which was Eng,
Stat. 15 & 16 Vic. cap. 76, 3. 209. Substantially the same as Kng. Stat.

11 Geo. II. cap. 19, s. 12, which is a remedial law, and enacted for more effec-

tually securing against frauds by tenants: Crocker et at v. Fothergill, 2 B. &, Al.

659, per Bayley, J.

(m) The Stat, of Geo. IT. w.is held to extend only to ejectments which are

inconsistent with the landlord's title: Bnckleii v. Buckleti, 1 T. R. 647. Therefore

in eject.iient by a mortgagee against a tenant of the mortgagor to enforce attorn-

ment, that statute was held to be inapplicable: lb. In case a mortgagor in

possession makes a lease after the execution of the mortgage, reserving rent, the

mortgagee cannot, by merely giving the lessee notice of the mortgage, and that

principal and interest are in arrear, and requiring such lessee to pay the rent to

him, make the lessee his tenant, or entitle himself to distrain for rent subse-

quently accruing under the terms of the lease : Evans v. Elliot tt al, 9 A. «fe

E. 342.

(n) Intending a personal service : see note i to section 6.

(o) Intending a service on a wife, child, or other member of the tenant's family,

with subsequent notice to him . see note i to section (•.

(p) No precise form of notice is made necessary. The following may be used:

'"Take notice that you will receive herewith a copy of a writ of ejectment which

has been served for the recovery of the possession of the land and premises at,

«tc., of which I am your tenant."



552 EJECTMENT. [S. 51.

to the person of whom he holds, the value of three (5) years

improved or rack rent (r) of the premises demised or holden

in the possession of such tenant, (s) to be recovered by action

in any Court of Common Law having jurisdiction for the

amount. (0 19 Vic c. 43, s. 262.

EJECTMENT BY LANDLORD.

Landlord 0I. {o') In all cascs between landlord and tenant, as often

power'to as it happens that one half year's rent is in arrear, and the

non-pay-

"'^

landlord or lessor to whom the same is due, hath right by law

™ut, may to re-enter for the non-payment thereof, {p) such landlord or

(q) This statute, like that of Geo. II, does not give treble damages, but only

directs liow single damages shall be ascertained : Crocker v. Folheryill, 2 B. &
Al. 662, note a. An application for treble costs of suit was therefore refused: 76.

(r) The improved or rack rent here mentioned is not the rent reserved, but
such a rent as the landlord or tenant might fairly agree on at the time of the

service of the writ of ejectment in case the premises were then to be let: Crocker

v. FothergiU, 2 B. (t Al. 652.

(s) The tenant shall forfeit three years improved or rack rent, not merely of the

premises described in the writ of ejectment, but of the premises demised to him:
Crocker v. Folhcrgill, 2 B. &, Al. 600, per Bayley, J. Upon a demise by lease of

certain lands, together with the mines under tliem, with liberty to dig for ore in

other mines under the surface of other lands not demised, the tenant fraudulently

concealed a declaration in eiectment delivered to him and suffered judgment by
default. Tlie declaration did not mention mines at all ; but the sheriff' in execu-

ting the writ of possession, by the concurrence of the tenant, delivered posst-ssion

of the premises demised to the tenant, and also of those mines in which he had
libert}' to dig: Held that although the latter could not be recovered under the

declaration in ejectment, still that the tenant by his own act had estopped him-
self from taking that objection, and that in an action for the value of three years'

improved rent, the landlord might recover the treble rent in respect not only of

the demised premises, but of the mines in which the tenant had only a liberty to

dig : lb. 652.

{i) It may be that a party suing under this act in a superior court to recover

an amount within the jurisdiction of an inferior court will deprive himself of

superior court costs, unless the judge before whom the trial takes place shall

certify for the same: see section o28 0. L. P. Act, and notes thereto.

(0) Taken from C. L. P. Act, 1856, section 263, the origin of which was Eng.

Stat. 15 & 16 Vic. cap. 76, s. 210. Substantially the same as Eng. Stat. 4 Gdo.

II. cap. 28, s. 2.

[p) By the common law it was necessary for the person claiming title to lands

and tenements in all cases to make an actual entry upon them in order to sui)port an

ejectment. In the case of a lease, therefore, as the landlord could not enter and

take the actual possession until the lease expired, it became usual to insert a clause

that in case the rent should be behind aud unpaid at a certain time, the lessor

should have the right to reenter: Adams on Ejectment, 120, 121 ; and see Con.

Stat. U. C. cap. 92, Sch. No. 2, Form 9. This statute applies only to cases where
the lease contains such a clause: Doe d. Dixon v. Hoe, 7 0. B. Io4. And where it

is made to appear that the landlord had a jjower to reenter in respect of the non-
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lessor may, witliout auj formal demand or re-entry, (q) serve recover pcs-

a Writ in Ejectment for the recovery of the demised pre- ejectoenf.

mises, or in case the same cannot legally be served or no

tenant be in actual possession of the premises, then such

landlord or lessor may affix a copy thereof upon the door of

any demised messuage, or in case such action in Ejectment

be not for the recovery of any messuage, then upon some

notorious place of the lands, tenements or hereditaments

comprised in the Writ, and such affixing shall be deemed

legal service thereof, (r) which service or affixing of the

payment of a half-year's rent at the time of serving the ejectment: /6. The rift'ht

of enti-y must be shown to be absolute and the lease to be thereby avoided : Doe
d. Darke v. Boivdilch. 8 Q,. B. 973. Thus the statute was held not to apply in a
case where the condition in the lease was that on non-payment of rent in twenty
days after the time limited for payment thereof, the landlord mig-ht enter on the
premises "till it be fully satisfied:" 76. The landlord has a right to avail him-
self of the statute, provided half a year's rent be due, and he equally lias that
right if ten years' rent be due: Cross et al v. Jordan, 8 Ex. 150. Three quarters'

rent being in arrear under a lease containing a clause of re-entry on nou-]ia}'ment
of rent within twenty-one days after each quarters's day, the landlord on 2nd
October distrained, and after sale of distress there remained due more than a

quarter's rent but less than a half year's rent: Held ejectment not maintainable
under this section: Coatsivorth et. al v. Spokes, 10 C. B. N.S. 103. The right of
entry where it exists will not be waived by distraining for the rent within
twenty-one days allowed for its payment, and continuing in possession until after

the expiration of the twenty-one days: Doe d Taylor'x. Johnson, 1 Stark. 411.
But may be waived by bringing an action for rent accrued due after the for-

feiture: Dendy v. Nicholl, 4 C. B. N.S. 376. A mere demand of subsequent rent
is not necessarily such a waiver: Blijth v. Dennett, 13 C. B. 178. Actual entry is

not necessary' to enable the party to take advantage of such a clause: Gwd/ight
d. Hare v. Cator et al, 2 Doug. 477.

[q) By the common law, when a landlord reserved a right of entry in a lease

in case of the non-payment of rent, it was necessary for him to make a demand of
the precise sura m arrear: Fabian v. Winston, Cro.' Eliz. 209; either in person or

by attorney lawfully appointed by deed: Doe d. West v. Davis, 7 East. 363. The
demand was required to be made on the premises: Co. Litt. 202, a; tliongh no
person was residing there: Kidwelly v. Brand, 1 Plowd. 71. To do away with
with the necessity of complying with these and other prerequisites to ejectment
at the common law, the Stat, of Geo. II. was passed: Doe d. Forster v. Wandlass.
7 I'. R. 117. It is not necessary to make any demand in order to entitle a plaintiff

to recover in a case brought within the statute, although the proviso for re-entrj^

be expressed to be in case of the rent in arrear being lawfully demanded: Doe d.

Schoh'field et al v. Alexander, 2 M. & S. 525 ; see also Doe d. Laiurencc et al v.

Shawcross, 3 B. «fe C. 752. It may, however, be otherwise if the lease contain an
express covenant that the lessor will not enter without demand: Doe d. Earl of
Shrewsbury v. Wilson, 5 B. & Al. ZBo,per Abbott, C. J.

(r) If the action be under this section for the recovery of a dwelling-house and
other premises demised by one lease, if the dwelling-house be unoccupied and the
rest of the premises in the occupation of a tenant, service of the writ maj- be
effected by personally serving the tenant with a copy and affixing another on the
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Writ shall stand instead and in place of a demand and

re-entry, (.s) 19 Vic. c. 43, s. 263.

53. (t) In case of Judgment against the Defendant for

suehriKht non-appearance, if it be shown, by affidavit, («/) to the Court

exercised, wherein the action is depending, (w) or be proved upon the

front door of the dwelling-house: Lord Clinton v. WaJes, 2 Jup. N.S. 1096; see
also note i to section H.

(.«) This means that the service shall be in the place of a legal demand made on
the day on which it ought to be made by the common law: Doe d L'/wrence et

al V. Shfiwcnix.1. 3 B. & C. 754, per Bayley, J. ; and therefore it was held to be no
ground of nonsuit in ejectment that the declaration was served on a day subse-
quent to the da}' on which the demise was laid, and being after the rent became
due, because the title of the lessor must be taken to have accrued at common law
by non-payment of the rent: Ih 752. The effect of the btatute is to dispense
with till' necessity of a demand by the landlord, and not to put the tenant in a
worse situation than he would have bee i if he had tendered the rent when it

ought to have been pai.i. The service of a writ in ejectment is substituted for

the demand which was required at common law. At common law there could
have been no legal title in the landlord until that demand had been made. The
statute is beneficial to the tenant as well as to tlie landlord. It relieves tlie latter

from the necessity of making a demand with all the precision required at common
law, and tiie tenant incurs no forfeiture until the writ of ejectment is served upon
him ; and if at that time he is ready to pay tlie rent, although he did not tender it

when it was due, it gives him the same benefit as if he had tendered it at that
time : lb. 756, per Ilolroyd, J.

(t) Taken from the latter part of C. L. P. Act 1856, section 263, tlie origin of

which was Kng. Stat. 15 & 16 Vic. cap. 76, s. 210. Substantially the same as

Eng. Stat. 4 Geo. II. cap. 28, s. 2.

{u) An affidavit stating, inter alia, that three quarters of a j'ear's rent were due
from tlie tenant before tiie copy of the writ was affixed to the premises, and that

at the time tlie copy was affixed " no sufficient distress was to be found upon the

said premises, countervailing the said arrears," is sufficient: Croxs et al v. Jordan,

8 p]x. 14'.). This decision overrules Doe d. Powell v. Koe, 9 Dowl. P. C. 548; see

further JJoe d. Greltoii et al v. Jioe, 4 C. B. 576. It is not necessary to state in the

affidavit, if the premises are shut up, that .search has been made and no sufficient

distress found: Romily v. Fijcrofl, 4 W. R. 26. In such case it is enough to state

the fact that the premises are shut up, and that deponent has been informed that

there is no sufficient distress: lb. The landlord, however, should if possible

produce the lease as being the best evidence of its contents: Leviacompte \ . tencel,

3 U. C. L. J. 185. In one case the lessor having recovered in a former ejectment

under the statute of Geo. II. the lessee, after the lapse of several years brought
a second ejectment on the title of his lease ; and the proceedings in the first

ejectment being in all other respects confessedly regular, he insisted that he was
entitled to recover because no affidavit was produced which had been made in

conformity with the act: Held that it was not incumbent on the landlord to

prove the regularity of all the circumstances upon which his judgment and execu-

tion were founded, but that the judgment must be taken to have been a right,

regular, and good one, as nothing appeared to the contrary: Doe d. Hitchins et al

V. Lewis, 1 Burr. 614.

(«) The motion is absolute in the first instance: Youens v. Keen et al, 2 C. B.

N. S. 384.
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trial in case the Defendant appears, (w) that half a year's

rent was due before the said Writ was served, and that no

sufficient distress was to be found on the demised premises

countervailing the arrears then due, and that the lessor had

power to re-enter, (x) the lessor shall recover Judgment and

have execution in the same manner as if the rent in arrear

had been legally demanded and a re-entry made; (j/) but if a

verdict pass for the Defendant, or if the Claimant be non-

(w) This section, like the statute of Geo. II. prescribes two cases, viz., one in

case ofjudgment by default, and the other in case of the action coming to a trial.

In the former case an affidavit must be made in the court where the suit is

depending, that half a year's rent was due before the service of the writ, and
that no sufficient distress was to be found upon the premises countervailing the
arrears then due, and that the plaintiff had power to re-enter. In the latter case

the same thing must be proved upon the trial: I Wms. Saund. 287, c.

(x) The insufficiency of the distress must be established, and in order thereto

in general proof of a search must be adduced : Doe d. Fomtcr v. Wandlasx, 7 T.

R. 117. Everj' part of the premises must be searched: Reen d. Fowed v. Khig
et al, Forrest, 19. The words "no sufficient distress (o be found on the demised
premises" appear to be pertinently introduced into the statute, because it is not
enougli that the tenant should iiave that secreted on the demised premises which
would be sufficient to countervail the amount of rent due, but the property
must be so visibly on the premises that a broker going to distrain on the tenant
would, using reasonable diligence, find it so as to be able to distrain it : Doe d.

Haverson v. Franks, 2 C. tt K. 679, per Erie, J. ; see also Doe d. Chippendale ct al

V. Di/.ton et al, M. & M. 77 ; Doe d. Cox v. Roe, 5 D. A L. 272. Goods of a person
in charge of a part of the property for plaintiff need not to be taken into account
as distrainable : Wheeler et rix. v. Slevenxon et al, 6 H. & N. 1.5.5. If the landlord

show that he was prevented from entering on the premises to distrain, Ik^ wijl bo
entitled to recover in ejectment, without showing that there was actually no suf-

ficient distress upon the premises: Doe d. Chippevdnle et al v. Dyson et al, 1 M. &
M. 77. Where the outer doors are locked up, so that the landlord cannot get at

the premises to distrain, there is no available distress and consequently no suffi-

cient distress within the meaning of the act : lb. Under such circumstances an
affidavit of belief that there was no sufficient distress on the premises, will be suf-

ficient : Doe d. Cox v. Roe, .5 D. & L. 272. If the landlord make out a prima facie

case that there was no sufficient distress on the premises, the onus of showing the

contrary will be shifted to the tenant: Doe d. Smelt et al v. Fiichan, 1.5 East. 286;
Romily v. Fycroft, 4 W. R. 26. Whenever there is a sufficient distress the land-

ord must proceed at common law as before the statute : Doe d. Forster v Wand-
lass, 7 T. R. 117. But by special consent of the parties, a recovery may be made
for default of payment of rent, without the aid of the statute, and without any
demand of the rent according to the common law: Doe d. Harris v. Masters, 2 B.

<fe (j. 490. Thus, if in the lease there be a proviso that in case of the rent being
in arrear for twenty-one days, the lessor may re-enter, " although no legal or for-

mal demand should be made" for payment thereof: lb.

iy) Premises consisting of a cottage and garden had been let to a tenant who
died, and subsequently a stranger took possession of the garden, but the cottage
was left vacant. There being one half year's rent in arrear, and no sufficient

distress to be found upon the premises, countervailing the arrears of rent, a writ
of ejectment was served upon the person in possession of the garden, and a copy
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Conse-
quences of
the exercise

of such
right.

As to mort-
gagees of
lease.

suited, the Defendant shall recover his costs, (z) 19 Yic. c.

43, s. 2G3.

5S. (a) In case the kssee or his assignee, or other per-

son chiiming or deriving title under the said lease, (b) permits

and suffers judgment to be had on such trial and execution

to be executed thereon, without paying the rent and arrears

together with full costs, and without proceeding for relief in

equity within sis months after execution executed, (') then

and in every such case the said lessee and his assignee and

all other persons claiming and deriving under the said lease,

shall be barred and foreclosed from all relief or remedy in law

or equity, other than by bringing a Writ of appeal for reversal

of such Judgment, and the said landlord or lessor shaU

from thenceforth hold the demised premises discharged from

such lease, (d) 19 Vic. c. 43, s. 2G3.

54. (e) Nothing hereinbefore contained shull bar the right

of any Mortgagee of such lease or any part thereof, who is

of the writ affixed to the door of the cottage, which was unoccupied : Held, ser-

vice sufficient and that claimant was at liberty to sign judgment in ejectment to

recover the whole premises : Zord C'Anton v. Wales, 28 L. T. Rep. 105.

(z) See section 27 and notes thereto.

(ff) Taken from the latter part of C. L. P. Act, 18.56, section 263, the origin of

which was ling. Stat. 15 &, 16 Vic. cap. 76, s. 210, substantially the same as the

Eng. Stat. 4 Geo. II. cap. 28, s. 2.

(6) See note h to section 55, and note r to section 56.

(c) No relief can be had in equity against any forfeiture, except one caused by
non-payment of rent of a sum certain : see Bracebridi/e v. Bucklei/, 2 Price, 200

;

Wadman v. Calcraft, 10 Ves. 67 ; Bowser v. Colby. 1 Hare, 109 ; Green v. Bridges,

4 Sim. 06. Tlie time limited for relief is "six months after execution executed."

The months intended must be held to be calendar montiis: Con. Stat. U.C. cap. 2,

s. 13 ; see Bowling v. Foxall, 1 Ball & B. 193 ; see also note i to section 55 of this

act, and section 342, C. L. P. Act, and notes thereto.

{d) The true end and professed intention of this enactment is to take, off from
the landlord the inconvenience of his continuing alwaj's liable to the uncertainty

of possession (from its remaining in the power of the tenant to offer him a com-
pensation at any time, in order to found an application for relief in equity), and
to limit and confine the tenant to six calendar months after execution executed for

his doing this, or else that the landlord should from thenceforth hold the demised
premises discliargcd from the lease: Doe d. Jlilchings el al v. Leivis, I Burr. 619,

per Manstield, C. J.

(c) Taken from the latter part C. L. P. Act, 1856, section 263, the origin of

which was Eng. Stat. 15 & 16 Vic. cap. 76, s. 210, substantially tlie same as Eng.

Stat, 4 Geo. II. cap. 28, s. 2.
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not in possession, so as such Mortgagee do, within six months

after such Judgment obtained and execution executed, pay all

rent in arrear and all costs and damages sustained by such

lessor or person entitled to the remainder or reversion, and

perform all covenants and agreements which on the part

and behalf of the first lessee are to be or ought to be per-

formed. (/) 19 Vic. c. 43, s. 263.

RELIEF OP TENANTS IN EQUITY.

55- (g) In case the said lessee, his assignee or other Proceedings

, . . . , . , . . , .if the tenan
person claiming any right, title or interest in law or equity ejected seek

of, in or to the said lease, (A) proceeds for relief in any Court e^iuity.

of Equity (f) within the time aforesaid, (ii) such person shall

not have or continue any injunction against the proceedings

at law on such Ejectment, unless, within forty days next after

a full and perfect answer has been made by the Claimant in

(/) This a mortgagee might do independently of this section, as being " a per-

son claiming or deriving title under the said lease:" see Malone v. Geraghty,

5 Ir. Eq. K. 549 ; Kelly v. Staunton, 1 Hog. 393 ; see section 53.

{g) Taken from C. P. L. Act, 1856, s. 264, the origin of which was Eng. Stat.

15 <fe 16 Vic. cap. 76, s. 211 ; substantially the same as Eng. Stat. 4 Geo. II. cap,

28, s. 3, which is similar to Ir. Stat. 11 Anne, cap. 2, s. 3.

{h) An equitable moi-tgagee of the tenant's interest is entitled to ask the relief:

see Malone v. Geraghty, 5 Ir. Eq. Rep. 549.

(t) Courts of equity have from a very early period relieved tenants from forfei-

tures owing to non-paj'ment of rent, upon payment of arrears with interest and
all expenses: Sanders y. Pope, 12 Ves. 289. A landlord has no right to enter

upon the property forfeited by force, and a landlord who does so must, accord-

ing to the ruling of courts of law, withdraw from possession : Keivton et ux v.

Harland et al, 1 M. <fe G. 658, per Tindal, C. J. ; see also Hillary v. Gay, 6 C. «fe

P. 284.

{ii) i. g. Within six calendar months after execution executed : see note c to

section 53. The day on which the habere is executed is not to be included in fm
computation: Bowling v. Foxall, 1 Ball & B. 193. Wliere a right would be
divested or a forfeiture incurred by including the day of an act done, the compu-
tation will generally be made exclusively of it : 76. In a redemption suit the bill

charged that the writ of possession was executed " on or about the 18th November,
and possession was on that day taken." Tlie answer stated " that it is not true,

as in the bill untruly stated, that the said habere was executed on the 18th Xovember,
for that defendant believed it was executed on the 17th November: " Held, that

the precise day of the execution of the habere was sufficiently put in issue: Fitz-

gerald v. Hussey, 3 Ir. Eq. R. 319. The litigious conduct of a tenant in defending

an ejectment for non-payment of rent, does not disentitle him to relief upon a bill

for redemption, nor to the costs of that suit if he be otherwise entitled to them

:

see Newenham el al v. Mahon et al, 3 Ir. Eq. R. 304. Where plaintiff in equity

established a waiver on the defendant's part, the Irish statute was held to be out

of the question, and it was therefore held that it was not essential that the bill
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such Ejectment, (/) he brings into Court and lodges witli the

proper officer such sum of money as the lessor or landlord

in his answer swears to be due and in arrear over and above

all just allowances, (^) and also the costs taxed in the said

suit, (I) there to remain until the hearing of the cause, or to

If such be paid out to the lessor or landlord on good security, sub-

be^afteV
° ject to the decree of the Court; (m) and in case such proceed-

executed" i"gs for relief in equity are taken within, the time aforesaid

should be filed within the six months, as provided bj' tlie act of Parliament: see

Butler V. Burke, 1 Dr. *fe Wal. 380.

{J) As to computation of time: see Taylor's Con. Orders, 319.

(/c) See Mclneherny v. Galway, Jon. & Car. 246. Qu How far this enactment
applies to the case of a penal rent reserved as an indemnity, and to answer a par-

ticular purpose? See Hume v. Kent, 1 Ball <fe B. 558.

(/) Although the general rule is to make the party seeking a redemption pay
the costs of suit, the court lias jurisdiction to look at the landlord's conduct, and
throw the costs on him, according to its discretion: see Gerdf/ht;! v. Malone. el. al,

1 H. L. Cas. 81, affirming s. c. 5 Ir. Eq. R. 549; see also Fitzgerald v. //u-isej/,

8 Ir. Eq. R. 319; Mclneherny v. Galway, Jon. & Car. 247; Sheridan v. Casaerly,

Beat. 249.

(m) On a bill to redeem under the Irish statute, it was held to be imperative
to relieve upon the conditions required by it being complied with; and the court

would not admit extrinsic considerations, such as breaches of other covenants in

the lease, to be brought forward by the lessor to affect the equity of redemption
of the tenant's interest evicte'd for non-payment of rent: see Swanton v. />''.</^#,

Beat. 240. It is important to have settled forms of decrees. In this case the

decree strictly followed the words of the Irisli statute 11 Ann, cap. 2: lb. In a
redemption suit by a tenant againet his landlord, it appeared that a mortgagee in

possession of the tenant's interest had not been served with the ejectment, and
that on executing the writ of possession the landlord made a six months lease to

him. On the expiration of that lease the mortgagee refused to deliver possession

to the landlord, and retained it with the privity and consent of the tenant. The
landlord thereupon brought an ejectment on the title to evict the mortgagee and
the persons in possession, and recovered judgment therein, but did not execute
the writ of possession. The tenant had made the mortgagee a party defendant to

his. suit, and charged that he and the landlord were in collusion; but the prayer
of the bill was simply for a redemption. The usual accounts in a redemption suit

were directed, and also an account of what the mortgagee, without wilful default,

might have received. The master reported that the entire amount of the head
rent, including that for which the ejectment was brought, was due; that the mort-
gagee might, without wilful default, have received much more than the amount of

head rent; and that, without wilful neglect, he did not receive anything: Held,

first, that it was not wilful neglect in the landlord not to have taken possession
under the judgment in ejectment on the title ; secondly, that though the mortgagee
was bound to apply the rents, in the first place, in payment of the head rent, yet
as no account had been taken of the sum due on foot of the mortgage, the plaintiff

was not entitled to a personal decree against the mortgagee, to be repaid tlie sums
which he should be obliged to pay the landlord for arrears of rent : Reade v.

De Montmorency, 5 Ir. Eq. R. 40. The admission in the bill, of rent being due to

the landlord, does not entitle him to be paid the sum lodged in court if tlie bill
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and after execution has been executed, (») the lessor or

landlord shall be accountable only for so much as he really

and bond fide without fraud, deceit, or wilful neglect, has made

of the demised premises from the time of his entering into the

actual possession thereof, (o) and if what he has so made be

less than the rent reserved t)n the said lease, then the said

lessee or his assignee, before being restored to his possession,

ehall pay such lessor or landlord what the money so by him

made fell short of the reserved rent for the time such lessor

or landlord held the lands, (p) 19 Vic. c. 43, s. 264.

STAY OP PROCEEDINGS IF RENT PAID.

5Q. (q) If the tenant or his assignee (r) at any time

be dismissed: see O'Keeffe v. Dennehy, 4 Ir. Eq. R. 323. In a redemption suit,

after the coming in of defendant's answer, the plaintiff entered a side bar rule

dismissing his bill, and afterwards moved for the balance of the sum lodged in

court, after payment thereout of the defendant's taxed costs: Ueld, that the
motion should be granted, and that the landlord might have proceeded at law
for his rent, pending the proceedings in the redemption suit: lb.; see also

Callaghan v. Lord Lismore, Beat. 223.

(n) See note t to this section.

(o) A landlord having rightfully evicted his tenant for non-payment of rent, is

not, when called upon to restore possession and to account, chargeable with the
whole rents at which the lands were let, but only with such rents as during his

possession he received : Callaghan v. Lismore, Beat. 223 ; aud if in actual occa-

pation himself, according to the section here annotated, he shall be accountable
" with so much and no more as he shall really and bona fide, without fraud, deceit

or wilful neglect, make of the demised premises," &c. On a lease containing u
clause of distress and provision for entry in case of no sufficient distress, an eject-

ment for non-payment of rent was brought, and judgment by default obtained,

and the landlord sued out a writ of possession and went into possession. After
bringing several ejectments unsuccessfullj' to recover possession, the tenant filed

a bill for redemption and relief against the forfeiture: Held, that he was entitled

to redemption, the landlord accounting for the profits while in possession, and the

tenant pa3'ing the rent, interest and costs: Canny v. Hodgens, Hay & J. 769.

(p) The plain intention of this provision is, that in the event of a tenant being
relieved against a forfeiture, the position of both parties concerned shall be made
as nearly as possible the same as if no forfeiture had taken place, and no cause of

forfeiture ever existed.

(q) Taken from C. L. P. Act 1856, section 265, the origin of which was Eng.
Stat. 15 &. 16 Vic. cap. 76, s. 212. Substantially the same as Eng. Stat. 4 Geo.
II. c. 28, s. 4. The courts even before the statute of George II. exercised an
equitable jurisdiction to stay proceedings in ejectment for non-payment of rent,

upon payment of arrears of rent and costs : Philhps v. Doelittle, 8 Mod. 345

;

Smith V. Parks, 10 Mod. 383. The statute appears to be confirmatory of a power
already inherent in the courts : Jioe d. West v. Davis, 1 East. 363 ; Doe d. Harris
V. Masters, 2 B. & C. 490.

(>•) Tenant or his ass>g7iee. The construction of these words may be open to

doubt when considered in connection with sections 63 and 55, and the expres-
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Discontinu- before the trial ia the Ejectment, (s) pays or tenders to the

tenant pay lessor or landlord, or to his Attorney in the cause, or pays
arrears of

i • i •

' r j

rent and into the Court wherein the cause is dependinof, (t) all the
costs before

i • i i

o) v. y

trial, &c. rent and arrears together with the costs, {u) all further pro-

ceedings on the Ejectment shall cease
;
(v) and if such lessee

sions used therein. Section 51 gives facilities to landlords in allowing them
to bring ejectment for non-payment of rent, which may be conducted to judg-

ment and execution ; and then section 53 enacts that " in case the lessee, or his

assignee, or other person claiming or deriving under the said lease," shall suffer

a certain time to elapse without paying the rent, and without proceedings in

equity for relief, then " the said lessee, and his assignee, and all other per-

sons claiming and deriving under the said lease," shall bo barred from relief

both in law and equity. Section 55 provides that in case "the said lessee, his

assignee, or other person claiming any right, title or interest in law or equity of,

in, or to the said lease," shall within the time limited after judgment at law file

a bill in equity for redemption, relief may be given upon certain terms. Then
comes the section here annotated (section 56). It applies to the case of a party

coming for relief before judgment to the court in which the action is brought. It

begins by enacting that " if the tenant, or his assignee pays," tfec, and further on
proceeds thus, " and if such lessee or assigns," &c. In order to construe the

three sections consistently, the word " tenant" must be construed as meaning
something more than " lessee or assignee." It at least embraces " a sub-lessee :"

Doe dem. Wyatt v. Byron et al, 1 C. B. 623 ; and "a mortgagee:" Doe d. WJdIjield

V. Roe, 3 Taunt. 402.

(s) The application must be before the trial : see Goodright d. Stevenson v.

Noright, 2 W. Bl. 746; Roe d. WestY. Davis, 1 East. 363 ; Doed. Harris v. Masters,

2 B. «fe C. 490; Doe d. Lambert v. Roe, 3 Dowl. P. C. 557.

{t) i. e. The ejectment under section 51, and which must be brought under a

right of entry for non-payment of rent. In ejectment brought on a clause of re-

entry for not repairing as well as for rent in arrear, upon an application by the

tenant to stay the proceedings, it was insisted for the plaintiff that the case was
not within the act of George II. for that it was not an ejectment founded singly

on the act, but brought likewise on a clause of re-entry for not repairing : Held
that the application was within the statute : Pure d. Withers et al v. Sturdy, Bull

N. P. 97. In an action of ejectment on a forfeiture for breach of a covenant to

repair only, the court has no power to stay proceedings upon any terms against

the consent of the plaintiff: Doe d. Mayhew v. Asby, 10 A. & E. 71. In one case

the plaintiffs were both devisees and executors. Defendant moved to stay pro-

ceedings upon payment of the rent due to plaintiffs as devisees, they not being

entitled to bring ejectment as executors. There appeared to be a mutual debt

due to defendant by simple contract, and defendant offered to go into the whole

account, taking in both demands as devisees and executors having just allow-

ances, which plaintiffs refused ; but the rule was made absolute to stay proceed-

ing on payment of the rent due to plaintiffs as devisees, together with costs

:

Duckworth d. I'ubley et al v. Tunstall, Barnes, 184.

(m) No rent can become due except on the day when reserved. The " arrears"

here intended must be computed to the last day whereon rent is made payable

by the demise, and not to the time of computation : Doe d. Harcourt v. Roe,

4 Taunt. 883. There is no power to stay preceedings for a forfeiture for breaches

other than payment of rent: Doe d. Mayhew v. Asby, 10 A. & E. 71.

(v) The party who makes application should obtain an order to the effect here

enacted.
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or his assigns, upon sucli proceedins; as aforesaid, be relieved if'ie^e
° ' ^ ^ ° ' relieved ia

in equity, (w) he and they shall have, hold and enjoy the equity.

demised lands according to the lease thereof made, without

any new lease, (x) 19 Vic. c. 43, s. 265.

IF TENANT REFUSES TO GO OUT.

ST, (a) 1. In case the term or interest of any tenant of ProceedingsIT 1 1 T 1
wlieii the

any lands, tenements or hereditaments, holding the same time for

^ 1
•

, . • • /-Ts n which any
under a lease or agreement in writing (6) for any term or tenant iioidsin 1 • r- ± ^ \ • the lands
number or years certain, or from year to year, (c) expires or ieasediias

is determined either by the landlord or tenant by regular tiw'tmanT

notice to quit; {d) and 2. In case a lawful demand of pos-
^'^ ^^'^^ **

(w) See section 53.

(x) It would seem that if the landlord obtain possession and crop the land, the
court will not compel him to pay over tlie value of the crop to the tenant though
it exceed the amount of rent reserved in the demise : see Doe d. Upton et al v.

Witherwick, 3 Bing. 11.

(a) Taken from 0. L. P. Act, 1856, section 266, the origin of which was Eng.
Stat. 15 tk 16 Vic. cap, Y6, s. 213. Substantially the same as Eng. Stat. 1 Geo.
IV. cap. 87, s. 1. The main object of the section here annotated is to save the

landlord the necessity of going to trial where the tenant holds over vexatiously
and where the trouble and expense of an ejectment may be very disproportionate

to the value of the premises sought to be recovered : see Doe d. Phillips v. Roe,

5 B. <fe Al. 768, per Abbott, C. 3. ; see also Stat. 23 Vic. cap. 43, and Stat. Ont.
31 Vic. cap. 26, jjassed for the same purpose.

(J) The words " under a lease or agreement in writing " apply to the whole sen-

tence, and are not confined to the case of a tenant holding for a number of years
certain : Doe d. Earl of Bradford v. Roe, 5 B. *fe Al. 770, per Bayley, J. There-
fore where a tenant holds from year to year, but without a lease or agreement in

writing, the case is not within the statute: lb. A letting by jjarol is clearly not
within the statute: Rees d. Stepney v. Thriistout, McClel. 492. With reference

to the meaning of the word "tenant:" see Jones v. Owen, 5 D. <fe L. 669; Banks
et al V. Rebbeck, 20 L. J. Q. B. 476.

(c) The intention of the legislature appears to be to make a provision for at

least three classes of cases—tenancies "from year to year," for "a year or num-
ber of years certain," and for any other "term," though less than a year, for

instance, three months: Doe d. Phillips v. Roe, 5 B. <fe Al. 766. A tenant hold-

ing from quarter to quarter, subject to a determination of the tenancy by three

months' notice to quit, is not within the meaning of the section: Doe d. Carter

et al v. Roe, 2 Dowl. N.S. 449; nor is a tenant whose term is determinable on
lives : Doe d. Pemherlon et al v. Roe, 7 B. <fe C. 2 ; for in neither of these cases can
the tenancy be said to be " a term or number of years certain," such as intended.

Where after entering into an agreement for a tenancy for a term certain, the par-

ties on the same day made another agreement for the tenancy to continue as long
as the lessor should be vicar of a parish, held nevertheless to be a case within the
statute: Doe d. Newstead y. Roe, 10 Jur. 925.

(d) The section applies only to a case where the tenancy, if by lease, lias

expired by effluxion of time, or if a yearly tenancy, has been determined by a

36
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deliver pos- session in writins; (e) made and si<>;ned by the landlord or
session after

o v • o ^

notice. his agent, (/) be served personally upon the tenant or

any person holding or claiming under him, or be left at

the dwelling-house or usual place of abode of such tenant

or person
; {g) and 3. In case such tenant or person re-

fuses to deliver up possession accordingly, and the landlord

thereupon proceeds by action of Ejectment for recovery of

possession, he may, at the foot of the Writ in Eject-

ment, address a notice to such tenant or person, requiring

him to find such bail, (A) if ordered by the Court or a

regular notice to quit: Doe d Tindal v. Roe, 1 Dowl. P. C. 146, per Tenterden,

C. J. ; and not to the case of a lessee holding over after notice to quit given by
himself, where his tenancy has not expired by efBuxion of time: D e d Cardigan

V. Roe. 1 D. &, R. 540; nor where the tenant holds over after having surrendered

his term: Doe d. Tmdal v. Roe, 1 Dowl. P. C. 143. If a landlord allow his tenant

to hold over more than a year after the expiration of his term, a tenanc}' from year

to j^ear is thereby created : Doe d. Thom^is v. Field, 2 Dowl. P. C. 542 ; see also

Doe d Hull V. Wood. 14 M. & W. 682; and if the lease contain a condition for

re-entry on non-payment of rent, a tenancy from j-ear to year thus created is sub-

ject to that condition : Thomas v. Packer, 3 U. C. L. J. 58. The section doe.s not

ap[>ly where a right of entry is sought to be enforced for non-performance of

covenants in any case where the term created has not expired : Due d Ciindey

T. SharpLey. 15 M. <fe W. 558; nor where there is a bona fiUe dispute between the

parties as to title: Doe d Sunders v. Roe. 1 Dowl. P. C. 4. A notice to quit given

by one of several joint tenants, purporting to be given on behalf of all, is good
for all: Doe d A'^lin el al v. Summersett, 1 B. <fe Ad. 135; Doe d. Kinderslei/ et al

V. Hughes et al, 7 M. (fe W. 139.

(f) The demand may be in this form—"I, A. B. do hereby, as j'our landlord,

according to the Act respecting Ejectment, demand of and require j'ou immedi-
ately to give and deliver up to me possession of the land and premises, with the

appurtenances, situate at, tfec, winch you hold as a tenant thereof under and by
virtue of a lease bearing date, &c. by me to you made in that behalf, your terra

therein having expired (or " which you held as tenant thereof from year to year

under and by virtue of an agreement in writing

—

here slate it—and wfiich tenancy

of and in the same has been determined by a regular notice to quit given to you
in that behalf."

(/) One of several tenants in common may avail himself of the section; for it

is not restricted to those cases wherein the landlord is entitled to the exclusive

possession : Doe d Morgan v. Rolherfiam. 3 Dowl. P. C. 690 ; and applies as much
to the case of a tenant suing his undertenant as to cases of plaintitis being supe-

rior landlords: D"e d WaUs v. Roe. 5 Dowl. P. C. 213. So may the mortgagee

of the lessor avail himself of the section: Anon 3 Prac. R. 350.

(g) Where the tenant had left England for America, his wife being still in

possession of the premises, a service of the demand left on the premises, the wife

having refused to take it, was held sufficient to entitle the landlord to a rule to

show cause why the service should not be deemed good in order to entitle the

landlord to a rule under the statute of 1 Geo. IV. c. 87, s. 1 : Doe d. Se/good v.

Roe. 1 W. W. & H. 206.

(/i) It is enacted that " the landlord shall thereupon," &c. and that " it shall

:%
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Judjie, (<') and for such purposes as are liereioafter next

specified. 19 Vic. c. 43, s. 266.

«58 (^0 Upon the appearance of the party, or in case of Circnm-

non-appearance, then on making and filing an affidavit of ser- der widcii

"

vice of the Writ and notice, and on the Landlords producing inayglve

the lease or agreement, or some counterpart or duplicate temintto

thereof, (/) and proving the execution of the same by affida-
g"j!^^.i<.,,

vit, (m) and upon affidavit that the premises have been

actually enjoyed under such lease or agreement, and that the

interest of the tenant has expired, or been determined by

regular notice to quit, (as the case may be), (??) and that pos-

session has been lawfully demanded in manner aforesaid, (o)

the Landlord may move the Court or apply to a Judge at

be lawful for him at the foot of the writ ia ejectment to address a notice," &c.
Therefore the notice ought to be signed in the name of the landlord: see Anon.
1 D. <fe R. 435, ra; but a notice signed "A B, agent for plaintiff," is sufficient:

Doe d. Beard v. Roe. 1 &I. & W. 360. The intention is that the notice shall be
as if from the landlord, and if sucli be the construction of it the bare formality of
signature will be immaterial: seeGoodcdied the Duke of Norfolk v. Notiile 5 B.
& Al. 849. If signed by an agent it is not necessary that there should be an affi-

davit in proof of the agency : Doe d Geldart v. Roe., 1 W. W. &, H. 346, A
notice given by one of several lessors, joint tenants, enures the benefit to all:

Doe d As in et at v. Summersett, 1 B. <fe Ad. 135 ; Doe d. Kmdersley et al v
Ilhghes et al, 1 M. & W. 139.

(2) Court or a judge. Relative powers: see note w to section 48, C. L. P. Act.

(/c) Taken from latter part of C. L. P. Act, 1856, section 266, the origin of which
was Eng. Stat. 15 & 16 Vic. cap. 76, s. 213, and substantially the same as Eno-.

Stat. 1 Geo. IV. cap. 87, s. 1.

{I) The original agreement or some counterpart or duplicate thereof, when coun-
terparts or duplicates have been executed, must be produced. When produced,
the instrument should upon the face of it appear to be valid : Doe d. Caulfield v.
Roe, 3 Bing. N. C. 329 ; see also Doe d. Holder et at v. Rushworlh, 4 M. <fe W. 74,

(wj It is not indispensable that the attesting witness, if there be one, should
make the affidavit of execution : see Doe d Morgan v. Rolherham, 3 Dowl. P. C.

690 ; Dot d. Gowland v. Roe, 6 Dowl. P. C. 35 ; also Doe d. Avery v. Roe, lb 518
ands. 2J2, C. L.P. Act.

(n) It would be well for the affidavit to state when the notice was given, in

order that the court may jud^e of its sufficiency and regularity: Doe d. Topping
V. Boast, 7 Dowl. P. C. 487. The affidavit should not omit the word "regular,"
in referring to the notice: lb. The lease, agreement, counterpart, or duplicate
Bhould be annexed to the affidavit: Doe d. Foucan v. Roe, 2 L. M. & P. 322,

(0) See note e to section 57.
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Chambers (p') for a rule or summons (q) for such tenant or

person, to show cause within a time to be fixed by the Court

cr Jndj-'e on a consideration of the situation of the premises, (r)

why such tenant or person should not enter into a recogni-

zance by himself and two sufficient sureties, (s) in a reasona-

ble sura, {() conditioned to pay the costs and damages which

may be recovered by the Claimant in the action, (m) and the

Court or Judge, upon cause shown or upon affidavit of the

service of the rule or summons in case no cause be shown, (f)

may make the same absolute in whole or in part, and order

such tenant or person within a time to be fixed upon a consi-

deration of all the circumstances, to find such bail with such

conditions and in such manner as shall be specified in the

said rule or summons, or the part of the same so made

(p) It ia enacted that it shall be lawful for the landlord prodncing, &c., and prov-

ing, <fcc , and upon affidavit, Ac, to move the court or a judge. These several acts

mentioned are cunditioDS precedent to the application, and necessary to sustain it.

(q) Though the powers of the court and of a judge in Chambers are for the

purpose of the application under this section made co-ordinate, it is apprehended
that the court will be slow to entertain the application in tlie first instance : see

note w to section 48, C. L. P. Act.

(r) Two points are involved in this sentence: first, that the time within which
cause must be shown should be fixed by the court or judge ; second, that it shall

be determined on a consideration of the situation of the premises.

(s) ''Two" not "two or more." The defendant, as well as the bail, should

enter into the recognizance. If sureties enter into the recognizance on the faith

that the tenant will do so, and tenant omit to do so, the sureties will not be

bound: see Raslall v. Tlie Attorney-General, 17 Grant, 1.

{t) The reasonableness of which must be determined by the court or judge. It

is unnecessary to express in the rule nisi the amount of the security required. The
amount should be determined Avhen the rule is made absolute, because then the

court or judge will be enabled to decide what may be a reasonable sura to be fixed

in view of all the circumstances of the case : Doe d. Phillips v. Roe, 5 B. <fc Al. 766

;

Doe d. Marquis Anglesey v. Brown, 2 I>. & R. 688.

(u) Under the statute of 1 George IV. c. 87, s, 1, it was held that the court

was only empowered to give a reasonable sum for the costs of the action, and not

for mesne profits : Doe d. Sampson v. Roe, 6 Moore, 54. But in a case where

mesne profits can now be recovered on the trial, i. e. where the ejectment is brought

by a landlord against his tenant, there does not appear to be any reason why they

should not be included in the recognizance : Pat. MacN. &. Mar. Prac. 970. Special

damage alleged to have been caused by the tenant to the premises cannot, it

seems, be inserted in the recognizance: Doe d. Marks et al v. Roe, 6 D. & L. 87.

The court or judge, in any event, can direct the recognizance to be taken to the

extent of a year's value of the premises, and a reasonable sum for the costs of the

action. The amount to be inserted in the recognizance, in respect of the costs,

should be ascertained by the master : Doe d. Levi et al v. Roe, 6 C. B. 272.

(v) If the tenant can show with certainty that a new demise has been made to

hiDQ, that will be sufficient cause : see Doe d. Durant v. Doe, 6 Bing, 574.
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absolute, (mj) 19 Yic. cap. 43, s. 2G6.

59. (ci) Iq case the party neglects or refuses to comply if not given^^ r^c L ^ wlien or-

with such rule or order, (b) and gives no ground to induce cicrea.JuJg-

™ T • 1 1 • r- 1 • 1
"lent may

the Court or Judge to enlarge the time tor obeying the be signed,

same, (c) then the lessor or landlord, upon Cling an affidavit

that such rule or order has been made and served and not

complied with, may sign Judgment for the recovery of pos-

session and costs of suit, in the form marked No. 9, or to the

like effect. (</) 19 Vic. c. 43, s. 266.

MESNE PROFITS.

60. CO Whenever it appears on the trial of an Eject- Co-n-tmay

.
,

. ^-Nii allow pro'jf

ment at the suit of a landlord against a tenant, (/') that the of mesne
... . , 1-11 • n ri'ofits at

tenant or his Attorney has oeen served witn due notice oi trial, thei^NiTTip 1 .1 .1 lamllord
trial, (o) the Judge before whom the cause comes on to be havin- first

tried, shall, (whether the Defendant appears upon the trial or uW right to

not), (K) permit the Claimant, after proof of his right to sessio'a, &a"

(lo) The bail-piece may be as follows:

County of, ifcc. ) On the, <fcc. A. B. against C. D. for the recovery of, <fec.

To wit: ^according to the icrit.)

Recognizance in [£100] by rale of ) The sureties are, B. B. of, &c. butcher, and
Court [or Judge's order]. \ T.*B. of, ifcc. tailor.

Taten and acknowledged, tfec.

The acknowledgment may be as follows:

You do jointly and severall}- undertake that if you, C. D., shall be condemned
in this action, you, C. D., shall pay the costs and damages which shall be i ecovered
in such action by the plaintiff, or in default of your so doing, that you, B. B. and
T. B., will pay the costs and damages for the defendant. Are you content?

(17) Taken from the latter part of C. L. P. Act, I806, section 266, the origin of

which was Eng. Stat. 15 &. 16 Vic. cap. 76, s. 213, and substantially the same as

Eng. Stat. 1 Geo. IV. cap. S7, s. 1.

(i) i. e. Mentioned in section 58.

(c) An enlargement, it is apprehended, could be had upon slujwing tliat it is

really necessary in order to answer the application, and then cnly on sucli terms

as the court or judge may deem reasonable.

(d) It maj' be a part of the rule tliat the landlord shall be at liberty to sign

judgment in case of a default on tlie part of the tenant to give the required securi-

ties: see Doe v. Hoe, 2 Dowl. P. C. ISO.

(e) Taken from C. L. P. Act, 1856, section 267, the origin of which was Eng.
Stat. 15 & 16 Vic. cap. 76, 6. 214.

(/) The action of debt for double value given by Stat. 4 Geo. II. cap. 28, is

not affected by this section: see IJamer v. Luing, 13 U. C. Q. B. 233.

(g) As to wliich see section 201, C. L. P. Act, and notes thereto.

(A) In case of defendant's non-appearance at the trial, if claimant be unprepared
with proof of title he may waive mesne profits and take a verdict under section

24 of tiiis act.
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recover possession of the whole or any part of the premises

mentioned in the Writ, (i) to go into evidence of the mense

profits thereof which have or might have accrued froai the

day of the expiration or determination of the tenant's interest

in the same, down to the time of the verdict given in the

cause, or to some preceding day to be specially mentioned

therein, (/) and if on the trial the Jury find for the Claimant,

thoy shall give their verdict upon the whole matter both as

to the recovery of the whole or any part of the premises, (A;)

and also as to the amount of the damages to be paid for such

mesne profits, {I) and in such case the landlord shall have

Judgment within the time hereinbefore provided, (m) not

only for the recovery of possession and costs, (n) but also for

the mesne profits found by the Jury; (o) and the landlord

may after the verdict bring an action for the mesne profits

which accrue from the time of the verdict, or from the day so

specified therein, down to the day of the delivery of possession

of the premises recovered in the Ejectment, (p) 19 Vic. c.

43, s. 2G7.

(i) See section 21.

(y) This section expressly provides that claimant rtiay go into the question of

mesne profits, and it does not contain any provision which makes notice of such
a claim a condition precedent to the chiiniant's right to recover in respect of

them: Smith v. Tett. 9 Ex. 307; see also Tress v. Savage. 18 .Jur. 6Si'; Doe d.

Thompsonv. Hodgson. 12 A. & E. 135. The only matter which is made a con-

dition precedent is that the tenant or liis attorney shall be served with due
notice of trial. The claim for mesne profits must be considered as included in

the writ. In this resi)ect the C. L. P. Act dift'ers from our former statute 14 &
15 Vic. cap. 114, which enacted that a jilaintifF in ejectment, to entitle himself to

recover for me?ne profits at the trial of the ejectment, should with the original

summons deliver a notice of his intention to claim substantial damages: section

12. If he omitted to give tliu notice he waived all sucli claim, and could not

bring any action afterwards on that account: see Curtis it ujc. v. Jarvis, 10 U. C.

Q. B. 46G; Iluner v. Luing, 13 U. C. Q. B. 233.

{k) See section 21.

(I) Such mesne profits, i e. " which have or might have accrued from the day
of the expiration or determination of the tenant's interest down to the time of the

verdict given in the cause, or some preceding day to be specially mentioned
therein."

(»«) See section 26; further see section 61.

(n) Costs as between attorney and client cannot be recovered by claimant:

Doe V. Fdliler, 13 M. & W. 47; see further A^eale et uz. v. Winter, 10 U. C.

C. P. 199.

(o) See section 60.

(/)) In an action for mesne profits it lias been held that the judgment in eject-
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SPEEDY EXECUTION.

61. (r) If upon the trial of any case in which such secu- Court may
order gx6cu,~

rity has been given as afoiesaid, (8) a verdict passes for the tionwithia

Claimant, (7) the Judge before whom the trial is had may eases'\vhere

(unless it appears to him, that the finding of the Jury is con- gh'^ei"

^'^

trary to the evidence or that the damages given are exces

sive), (u) order that Judgment may be entered and execution

issued in favour of the Claimant at the expiration of six days

next after the giving of such verdict, (v) 19 Vic. c. i3,

s. 268.

ment is conclusive of plaintiff's right to possession from the day of the demise laid

:

Dodwell V. Gibbs 2 C. A P. 615; and may be replied by way of estoppel to a

plea of not possessed: Doe v. Wright. 10 A. & E. 763; Malihew v. Osbome. 13 C.

B. 919; Sleen v. Sieen, 2\ U. C. Q. B. 454. To an action for mesne profits from

December, 1844, to March, 1846, it is no estoppel to reply a judgment in eject-

ment on a demise laid as of 14th October, 1845: Doe v. Wellsmnn, 2 Ex. 368;

see also Liichfield v. Readi/. 5 Ex. 939. Judgment by default alone is evidence

of possession by defendant during the time mentioned in the writ : Pearse et

al V. Coaker, L R. 4 Ex. 92. Though formerly a judgment against the casual

ejector was held not to estop a defendant in an action for mesne profits from

disputing the title of plaintiff from the time of the demise laid in the action

of ejectment: Ponton v. Daly. 1 U. C. Q. B. 187; it is now settled that a judg-

ment by default is as much conclusive if properly replied as a judgment on

verdict: WUkmson v. Kirbu, 15 C. B. 430. In trespass for mesne profits it is

necessary to state that the land is the land of the plaintiff: Gra'.t et al v. Fan-

niiig. Tay. Rep. 342. And in such an action defendants may give in evidence,

in mitigation of damages, the value of buildings erected on the premises by them:
Linrlnay el al v. McFarV.ng et al. I)ra. Rep. 6; or other substantial improvements

made by them: Paltemon v. Reardon. 7 U. C. Q. B. 326. A defendant may be

sued for mesne profits though he was never in actual occupation : Doe v. Harlow

et al, 12 A. (fe b. 40.

[r) Taken from C. L. P. Act, 1856, s. 268. See further Eng Stat. 15 & 16 A^ic.

cap. 76, ss. 185, 215, and Eng. Stat. 1 Geo. IV. cap. 87, s. 3.

(a) Under section 58.

(/) Qu. And one of several claimants ?

{u) The finding of the jury intended is as to the right of possession: s. 21;

and the damages intended, those for mesne profits : s. 6U.

(»;) The words at the close of this section are in substitution for a wholly dif-

ferent provision in the section of the English C. L. P. Act corresponding with the

one here annotated. In England, upon a finding for claimant, unless the judge
make an order to the contrary, judgment may be entered on the fifth day in term
after the verdict, " or within fourteen days after verdict, whichever shall first

happen:" Eng. C. L. P. Act, 1852. s. 185. In this Province, unlei^s ordered to

the contrary, no judgment in ejectment shall be entered until " the fifth day in

term next after the verdict:" s. 26. Thus there exists a difference in the language

of the two sections, which is necessary to be noted. By the English C. L. P. Act,

1852, section 215, in the event of execution being stayed until the terra following

the verdict, wlien a longer period than fourteen days, provision is made requiring

defendant to give security " not to commit any waste or act in the nature of waste
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RECOGNIZANCES.

03. («) All recognizances and securities entered into in

pursuance of this Act, shall be taken respectively in such

manner and by and before such persons as are provided and

authorized in respect of recognizances of bail upon actions

and suits depending in the Superior Courts of Coramon Law,

and subject to the like fees and charges; (c) but no action or

other proceeding shall be commenced upon any such recogni-

zance or security after sis months from the time when the

possession of the premises or any part thereof has actually

been delivered to the landlord, (d) 19 Vic. c. 43, s. 209.

TENANTS OVEraiOLDING WRONGFULLY.

More easy 63- (') In case a tenant, after the expiration of his term,

ag"inst (whether the same was created by writing or parol), wrong-

wro^nyfuily'' ^^^^y Tcfuscs, upon demand made in writing, to go out of

holdover,
possession of the land demised to him, (/) his landlord, or

All recogni-
zances, &c.,

to be t liken

in like man-
ner as bail

in the Supe-
rior Courts,
with like

fees, &c.

Limitation
of actions
upon sueli

recogni-
zances, &c.

or other wilful damage, and not to sell or carry off any standing crops, liay, straw

or manure produced or made (if any) upon tl\e premises, and wliicii may happea

to be thereupon from the day on wliicli the verdict shall have been given, to the

day on which execution shall finally be made upon the judgment, or the same be

set aside, as the case may be."

{a) Taken from C. L. P. Act, 1856, s. 2fi9, the origin of which was Eng. Stat.

15 »fe 16 Vic. cap. 76, s. 216, the origin of which is Eng.' Stat. 1 Geo. IV. cap. b7, s. 4.

(c) As to recognizance and the practice of bail generally in Ontario, see note p,

8. 33, C. L. r. Act.

(d) As to computation of time, see C. L. P. Act, s. 342, and notes thereto.

{e) Taken from section 53 of our Real Property Act, 4 Wm. IV. cap. 1, as to over-

holding tenants. Reference may also be had to statutes 23 Vic. cap 43, and Stat.

Ont. SI Vic. cap. 26, both passed since the Consolidated Statutes, and in extension

of the remedies herein provided.

(/) The tenancy intended by this section is not one which can only be put an

end to by notice, but one which comes to an end by the effluxion of a stipulated

period: Adams v. Bains, 4 U, C. Q. B. 157; or perhaps by the happening of a

particular event, as under a lease for tiie life of tlie lessor: Pallon v. Hvans,

22 U. C. Q. B. 606 ; so that a tenancy for a indefinite term at a monthly rent,

subject to be put an end to by either party at a month's notice, is not within the

statute : lb Nor does this statute apply to a tenancy at will : Adveranl \. Shriver,

MS. T. T. 6 (fe 7 Wm IV. R. <k II. Dig. " Landlord and Tenant," II. 2. A tenant

remaining in possession after the expiration of his term, and paying two months'

rent, cannot in the middle of the third month be ejected by his landlord as au

overholding tenant within the meaning of tliis statute: Adums v. Bains, 4 U. C.

Q. B. 157- The statute does not apply to tenants whose terms are alleged to be

forfeited by alleged breach of covenant: //( re McNnb and Dunlop el at, 3 U. C.

Q. B. 135. Where A, having become purchaser at sheriff's sale of B's interest
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tlie aixent of his landlord, (.y) may apply to either of the Application

Superior Courts of Common Law in Term, or to a Judge rio'r court or

thereof in vacation, setting forth, on affidavit, the terms of iu va'catron.

the demise, if by parol, and annexing a copy of the instru-

ment containing such demise, if in writing, and also a copy

of the demand made for the delivery up of possession, and

stating also the refusal of the tenant to go out of possession?

and the reason given for such refusal, (if any were given),

adding such explanation in regard to the ground of refusal

as the truth of the case may require; (A) and if upon such

affidavit it appears to the Court or Judge that the tenant

wrongfully holds over, without colour of rich t, (z) such Court Wntto
^ J ' B ; V, / issuu.

or Judge may order a writ to issue in the name of the Queen,

and tested in the name of the Chief Justice or Senior Puisne

Judge of such Court on the day that the same actually issues,

in a term of years held under a third party at a time when B was in possession,

and A afterwards, upon B's request, allowed him to remain in possession for five

days, it was held that B could not be ejected under this act: Bonser v. Boice,

9 U. C. L. J. 213. When once a tenant has been ejected under the operation of
this act, it is no ground for his restoration to possession that after the finding of
the jury the agent of the landlord received a month's rent from the tenant:
Wright v. Johmson, 2 U. C. Q. B. 273. Where a tenant overholds after the expi-

ration of his term, the landlord has a right to take possession if he can without a
breach of tlie peace: Boullon v. Murphy et al, 5 0. S. 731.

(ff) A mortgagee from whom the mortgagor has accepted a lease of the mort-
gaged premises, will not be permitted, on tiie expiration of the term, to proceed
under this section: In re Reeve, 4 Prac. R. 27; but a receiver, appointed by the
court of Chancery, to whom the tenant has attorned, may apply under this sec-

tion : In re Babcock and Brooks, 9 U. C. L. J. 185. If the interest of the original

landlord be sold, the vendee maj- probably- apply under tliis section: lb. Where,
on the expiration of a tenancy, crops remani to be valued, this should be done, and
the amount tendered, before making aiipiication under this section : In re Boyle,

2 Prac. R. 134.

{h) To the affidavit must be annexed

—

1. Copy of the demise, if in writing.

2. Copy of the demand of possession.

And the affidavit must set forth

—

1. The terms of the demise, if by parol.

2. Demand of possession.

3. Refusal to give up possession.

4. The reason, if any, given for the refusal (adding such explanation in

regard to tlie ground of refusal as the truth of the case may require.)

(0 If the reasons given by the tenant, Mdiy he should not go out of possession,

raise any difficult question of law or fact, relief cannot be had under this section:

see remarks of Robinson, C. J. In re Woodbury et vx. and Marshall, 19 U, C,

Q. B. 597; see also Doe d. Lyons v. Craw/ord, 6 O.S. 334.
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directed to such person as the Court or Judge appoints, and

coil) man dioir him to issue his precept to the Sheriff of the

County in which the land is situated, for the summoninpr of a

Jury of twelve men, to come before the Commissioner at a

day and place by such Commissioner named, to inquire and

say upon their oaths whether the person complained of was

tenant to the complainant for a term which has expired, and

whether he does wrongfully refuse to go out of possession,

having no right, or colour of right, to continue in possession,

or how otherwise, (_/) which writ shall be made returnable

whenever the same has been duly executed, before any one of

the Judges of the said Court.

Notice of
^'^' (^^^ Notice in writing of the time and place of hold-

holding in- inor such inquisition shall be by the landlord served upon the
quisition.

.

tenant, or left at his place of abode, (/) at least three days

before the day appointed, (m) to which notice shall be

annexed a copy of the affidavit on which the writ was

obtained, and of the papers attached thereto, (u)

G5. (o) Before any Commissioner holds an inquisition

under this Act, he shall take the following oath before some

one of the Justices of the Peace in and for the County in

which the inquisition is holden, (p) which oath shall be

indorsed on the said writ, that is to say

:

" I, A. B., do solemnly swear, that I will impartially, and

" to the best of my judgment, discharge my duty as Commis-

*' sioner under this writ. So help me God." (q) 4 Wm.
IV. c. 1, s. 56.

Commis-
sioners to
be sworn.

Oath.

(/) For forms of writ and precept: see 10 U. C. L. J. 2, 3.

(k) Taken from latter part of section 53 of repealed act 4 Wm. IV. cap. 1.

(0 For form of notice: see 10 U. C. L. J. 3.

(m) As to computation of time: see C. L. P. Act, sec. 342, and notes thereto.

(?i) For the information of the tenant and to enable him without dela}' to make
ready for the trial.

(o) Taken from section 56 of repealed act 4 "VYm. IV. cap. 1.

(p) Not sufficient if taken before a clerk of the peace : Herbert q. t. v. Dowswell,

24 U. C. Q. B. 427.

{q) The court refused to entertain a motion to quash a commission for miscon-

duct on the part of a commissioner, but considered there was power to hold him
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66. (r) The Comiaissioner shall administer an oath or Jury to be

affirmation to the persons summoned on such Jury, well and

truly to try, and a true verdict to give, upon the matters

and things in the said writ contained, according to the

evidence; (.s) and shall also administer an oath or affirmation And wit-

to the witnesses produced by either party. (()
ucsses.

67. (*0 The Jurors («) shall, under their hands, either Verdict.

with or without their seals, endorse their finding upon the

back of the writ, or return the same upon a paper attached

thereto by such Commissioner, (w)

68. (x) When executed, the writ and all .the evidence, Evidence

shall be certified and returned by the Commissioner to be wku "'m-

filed with the commission and the proceedings thereupon in
^'*''^""-

the office of the Clerk of the Crown and Pleas, at Toronto,

from which the writ issued, (y) and if upon such return and

a consideration of the evidence, it appears to the Court or to

a Judge in Chambers, that the case is clearly one coming ^viien land-

within the true intent and meaning of the sixty-third section piace*dia^

of this Act, such Court or Judge may issue a precept to the P°^**es'*i°°-

Sheriff, in the Queen's name, commanding him forthwith to

place the landlord in possession of the premises in ques-

tion, (z) 4 Wm. lY. c. 1, s. 53.

amenable on an application, independently of the proceedino:s between the land-
lord and tenant: A/lan v. Rogers, 13 U. C. Q. B. Ib6.

(?•) Taken from the latter part of section 53 of repealed act 4 Wm. IV. cap. 1.

f.s) Where the first jury disagreed and was discharged, it was held that the
authority of the commissioner was not determined, but that another jury mi"-ht
be summoned and an effectual inquisition had: In re Woodbury et ux. and Mar-
shall, 19 U. C. Q. B. 597. The act of the discharge of the jury by consent will
not prevent the writ being proceeded with: In re Babcock and Brooks 9 U C
L. J. 185.

{t) For forms of oaths for jurymen and witnesses, and forms of subpoenas for
witnesses ; see 10 U. C. L. J. 3, 4.

(m) Taken from the latter part of section 53 of repealed act 4 Wm. IV. cap. 1.

{v) See note s to section 66.

{w) For form of inquisition : see 10 U. C. L. J. 4.

(x) Taken from the latter part of section 53 of repealed act 4 Wm. IV. cap. 1.

(?/) Not only the writ but nil the evidence must be certified and returned in
order to a review of the whole matter by the court or a judge, as in the latter
part of this section provided

(j) It is on the application for this precept that any questions of law or fact as
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The Court 6J>. (a) When such precept has been made by a Judge, (i)

WieVroceed- the Court (c) luay, on motion before the end of the second
'"^^"

term after the issue of such precept, examine into the pro-

per, order" cecdings, and, if they find cause, set aside the same, (cZ) and

te"re°t')rcd ^^J ^ssue a preccpt to the Sheriff, if necessary, commanding

sLn°^^°^' ^^^"' ^'^ restore the tenant to his possession, in order that the

question of right, if any appear, may be tried as in other

cases of Ejectment. 4 ^Vm. IV. c. 1, s. 54.

70. (/) The Judges of the Superior ('ourts of Common
TheJndges ^ . . . . ,

,„
may devise Law, in term time or in vacation, may make and irom time
forms of . , , lip PI ..... .

proceedings, to time alter and amend the lorm or the writ, inquisition and

orders res- return, and of the precepts to be issued under the sixty-third

costriuid and following sections of this Act, and maj'- make such orders

payment.
'^"

respecting costs as to them seems just, and may make order

respecting the issue of a writ to the Sheriff, commanding him

to levy costs of the goods and chattels of the landlord or

tenant, or person liable thereto, or (subject to the provisions

of the Act respecting Arrests and Imprisonment for Debt)

respecting the issue of an attachment fur the non-payment

thereof against the party liable to pay costs, as to them

seems just, (^g) 4 Wm. lY. c. 1, s. 55; 22 Vic. c. o3, s. 4.

(1850.)

disclosed by the evidence and objection if any to the regularity of the landlord's

proceedings may be discussed. And although a jury may on the direction of the
commissioner tlnd for the claimant, a precept to the sheriff for delivery of posses-

sion will be refused if the court or judge do not think the evidence disclose a case

within the meaning and operation of section 63 of this act : see Bonder v. Boice,

9U. C. L.J. 213.

(«) Taken from section 54 of the repealed act 4 Wm. IV. cap. 1.

{h) Under section 08.

(c) The court, i. e. from which writ issued.

(d) The court refused in one case to set aside a writ of possession issued by a

judge on a finding in favor of the claimant,where the application was made on
the ground that the agent of the landlord had received a month's rent after the

finding of the jury: Wriffht v. Johnson, 2 U. C. Q. B. 2Y3.

(/) Taken from section 55 of the rcijealed act 4 Wm. IV. cap. 1, as amended
by ytat. 22 Vic. csp. 33, s. 4.

{g) The powers conferred are

—

1. To alter and amend the form of writ, injunction, return and precepts.

2. To make such orders respecting costs as to them seems just.

i
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71. (/i) If any person, required by notice from any such Punishment

Commissioner to attend as a witness upon the inquisition (i) d..esnot

refuses or wilfully omits to attend, Q") he shall be liable to
""

be committed upon the warrant of the Commissioner to the

Common Gaol of the County for a term not exceeding one

month. (A-) 4 Wm. IV. c. 1, s. 57.

7*J. (/) If any witness sworn (or affirmed) (m) and Perjury,

examined before a Commissioner holding an inquisition as

aforesaid, wilfully swears or afiirms falsely, he shall be liable

to the penalties of wilful and corrupt perjury, (n) 4 Wm.

IV. c. 1, s. 57.

73. Co') Except as hereinbefore expressly enacted, nothing Another
I- rr T-'iif remedies of

herein contained shall prejudice or aflect any other right or landlords

action or remedy which landlords may possess in any of the

cases hereinbefore provided for. (^p) 19 Vic. c. 43, s. 270.

3. To make orders respecting the issue of a writ to the sheriff, commanding him

to levy costs, <fec., as respecting the issue of an attachment for non-payment

thereof, as to them seems just.

The court will not grant an attachment against an overholding tenant for non-

payment of costs until an order to pay them has been first served upon him and

a demand made: /?i re McLachlan, 3 U. C. Q. B. 331.

(h) Taken from section 51 of repealed act 4 "\Vm. IV. cap. 1.

(i) For form: see 10 U. C. L. J. 3.

(j) It is not every non-attendance that will subject the witness to the penalties

of this section. The witness must "refuse" or " wilfully omit" to attend—in

either case there must be an act of the will—contumacy, not accident.

(k) i. e. The common gaol of the county wherein the inquiry is being had or

intended to be had.

(Z) Taken from section 5*7 of repealed act 4 Wm. IV. cap. 1.

(m) The commissioner has power to administer an oath or affirmation to wit-

nesses produced by either party : section f>6.

(n) Perjury is the wilfully taking of a false oath (or affirmation) in some judi-

cial proceeding before a person having competent authority to administer it, and

in matter material to the point then in question, whether the party be believed

or not : see Hawk P. C. b. 1, c. 69, s. 1. If a man swears to a fact which happens

to be true, but of which he has no knowledge whatever at the time he swears, it

is equally perjury : lb. s. 6.

(o) Taken from C. L. P. Act 1856, s. 270, the origin of which was Eng. Stat.

15 & 16 Vic. cap. V6, s. 218.

(jd) a landlord may bring ejectment in a county court (where the yearly value

of the premises, or the rent payable in respect thereof, does not exceed §200) in

the following cases

:
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MORTGAGES.

Action of 'y^t- (5') In case an action of Ejectment be brougbt by

bnmgiTt by any mortgagee or his assignees (r) for the recovery of the
morgagee.

pggggggiQjj gf any mortgaged lands, tenements or heredita-

ments, (s) and no suit be then depending in the Court of

Chancery for or touching the foreclosing or redeeming the

same, (^) if the person having right to redeem, (u) appears

and becomes Defendant in such action, (y) at any time pend-

1. Where the term and interest of the tenant shall have expired or been deter-

mined by the landlord or the tenant by a legal notice to quit.

2. Where the rent shall be sixty days in arrear, and the landlord have right

by law to re-enter for non-payment thereof: Stat. 23 Vic. cap. 43, s. 1.

So in case a tenant after his lease or right of occupation, whether created by
writing or by verbal agreement, has expired or been determined either by the

landlord or tenant, or wrongfully refuses upon demand in writing to go out of

possession of the land demised, application may be made to the county judge,
who may exercise in respect of the complaint many of the powers of a commis-
sioner, as described in the foregoing sections: Stat. Ont. 31 Vic. cap. 26, s. 2.

{q) Taken from C. L. P. Act 1856, section 2V1, the origin of which was Eng.
Stat. 15 <fe 16 Vic. cap. 76, s. 219 ; taken from Eng. Stat. 7 Geo. II. cap. 20, s. 1.

(?•) Although plaintiff being a mortgagee after the commencement of an action

by him receive notice from a subsequent mortgagee not to part with the title-

deeds, the case is still within the statute, and a rule will be granted directing

such first mortgagee on payment of principal, interest and costs, to deliver up
the title-deeds to the mortgagor: Dixon v. Wig^-am, 2 C. & J. 613.

(s) The act of 7 Geo. II. cap. 20, s. 1, which is still in force, extends also to

actions brought " on any bond for payment of the money secured by such mort-
gage or performance of the covenants therein mentioned," which words have
been held to include actions on covenants contained in the mortgage : Smedon et

al V. Collier, 1 Ex. 457. The section here annotated is restricted to actions of

ejectment, and applies only to mortgagees not in possession : Sutton v. liawlings,

3 Ex. 407 ; who have not attempted to exercise powers of sale, if there be such
in their mortgages : lb.

(i) There should be an affidavit of this fact: Wilkinson v. Traxton, 1 Selwyn's
N. P. 13 ed. 626. See note i to section 75.

(w) A person will not be held to have the right to redeem if by denying the
plaintiff's title he assumes a position inconsistent with that of the moi-tgagor

:

Roe V. Wardle, 3 Y. «& C. 70. Nor if he has contracted to sell his equity of
redemption to the mortgagee: Ooodlitle d. 2\ysum v. Fope, 7 T. R. 185.

(v) An appearance by the party is necessary before he can take the benefit of

this section : Doe d. Tubb v. Roe, 4 Taunt. 887 ; Doe d. Hurst et al v. Clifton,

4 A. <fe E. 814. The court has no jurisdiction until after appearance: lb. If a
mortgagee recover possession of mortgaged premises under a judgment in an
undefended ejectment the court has no jurisdiction to restore on payment of debt,

interest and costs, the possession to the mortgagor who has not appeared : Doe
d. Tulib V. Roe, 4 Taunt. 887. Unless the mortgagor make himself defendant, the
court will not interfere either under the statute or in the exercise of its general

power over actions in the court: Doe d. Hurst et al \. Clifton, 4 A. <fc E. 814.
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ing the action, (ic') and pays unto such mortgagee, or in

case of his refusal to accept brings into the Court where the

action is depending, (y) all the principal moneys, and interest

due on such mortgage, (2) and also all puch costs as have

been expended in any suit at law or in equity thereupon, (a)

(such money for principal, interest and costs, to be ascer-

tained and computed by the Court where the action is pend-

ing, or by the proper officer by such Court to be appointed

for that purpose), (^) the moneys so paid or brought into

The fiict of the mortgagor's appearance ought to be shown in his affidavit : Doe
d. Cox V. Brown, 6 Dowl. P. C. 471.

{w) i. e. before judgment: Wilkinson v. Traxton, 1 Selwyn's N. P. 13 ed. 626;
Ami>i V. Lloyd, 3 Ves. <t B. 15; Doe d. Tubb v. Roe, 4 Taunt. 887; but see Doe
d. Milburne v. Sibbald, 4 O.S. 330.

{y) If the section were strictly construed it would seem to contemplate that the
mortgagor should first tender the money to plaintiff, and that only in case " of
his refusal " will the mortgagor be entitled to make application to the court. But
under the statute of Geo. 11. in which the expression used corresponds precisely
with that of this section, it was not usua' for the affidavit to state that the money
had been tendered : Filbee v. Hopkins, 6 D. <fe L. 264.

(z) The court of Queen's Bench stayed proceedings upon payment of principal,
interest and costs, in an ejectment by plaintiff claiming under a deed absolute
upon its face, where it appeared that the deed was in truth a security for money
lent: Doe d Shuler et al v. Maclean. 4 O.S. 1; and refused to permit plaintiff to
include in the redemption money a simple contract debt due to him by the mort-
gagor: lb.

(a) The legislature intend to exonerate the mortgagor from the delay and
expense of an equity suit to redeem, but not to deprive the mortgagee of any
equity. To avoid such delay and expense they authorize the court "of law, in
which the mortgagee may bring his action to afford relief upon a summarj- appli-
cation

; but the legislature do not purpose to lessen the fine which in equity the
mortgagor should pay for the redemption of the hereditaments pledged : Sutton
v. Rawliiigs, 3 Ex. 411, per Pollock, C. B. Where a mortgagee in pursuance of a
power of sale attempted to dispose of the property, the court refusea to compel
him to re-convey the premises and deliver up the title-deeds, except upon pay-
ment of the costs of the abortive attempt at sale : Dowel v. Neale, 10 W. R. 627.
So where the instalments on a mortgage were by mistake for a larger sum than
was advanced, and the mortgagee on discovering the mistake gave an under-
taking on a separate paper, n^t under seal, that only the correct sum should be
demanded, and afterwards assigned the mortgage, and the assignee brought an
action against the mortgagor for non-payment of tlie instalments as set out in the
mortgage, the court refused to stay proceedings on payment of the sum really
due, being less than the sum which according to the face of the mortgage was
due: Baby v. Milne, 5 O.S. 76. As to costs: see also Goodright v. Moore, Barnes,
176 ; Doe d. Capps v. Capps, 3 Bing. N. C. 768.

(b) The intention of the section is to break in upon the jurisdiction of the
court of chancery only to the limited extent of perfectly plain cases on admitted
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sucli Court .shall he deemed and taken to he in full satisfac-
Discharge of
mortgage, tion and discbarge of such mortgage, (c) and the Court shall

discharge every such mortgagor or Defendant of and from

the same accordingly, (c?) and shall by rule of the same Court

compel such mortgagee to assign, surrender or reconvey such

mortgaged lands, tenements and hereditaments, and such

estate and interest as such mortgagee has therein, and to

deliver up all deeds, evidences and writings in his custody

relating to the title of such mortgaged lands, tenements and

hereditaments unto the mortgagor who has paid or brought

such moneys into the Court, or to such other person as he,

for that purpose, nominates and appoints, (e) 19 Vic. c. 43,

s. 271.

facts or facts capable of ascertainment by the way ordinarily pursued on motion in

the common law courts: Doe d. Harrimn ct at v. Lonch, 6 D. & L. 27fi, per Cole-

rirlge, J. Therefore tlie court of Queen's Bench refused to stay proceedings in

ejectment on a mortgage on payment into court of the money due upon the mort-

gage, together with the costs in the action, where the whole amount secured by
the mortgaoje was not admitted to be due, and refused a reference to the master

to ascertain the amount actually due in such case: Doe d. McKenzie et al v.

Rutherford, 1 U. C. Q. B. 172; Goodtitle d. Fisher v. Bishop, 1 Y. &, J. 344; see

also Huson v. Hewson, 4 Yes. 105. So where the right to redeem was disputed :

see section 75,

(c) The court has power to order a re-conveyance and delivery over of title

deeds: see Dixon y. Wigram, 2 C. <fe J. 613; Sineeion et al y. Collier, 1 Ex. 457;
and conclusion of this section.

(d) A judge in chambers might exercise the powers conferred upon the court by
this statute: Smeeton et al v. Collier, 1 Ex. 457; Lawrence v. Hogben, 26 L. J. Ex.

55. Re-payment to the mortgagee of the expenses of putting up the mortgaged
property to sale may be made a condition of a rule to stay proceedings : Dowle v.

Neale, 10 W. li. 627. The section does not apply to cases where the mortgagee

is in possession: Sutton v. Rawlings, 3 Ex. 407.

(fi) The formal part of the rule when nisi may be as follows—" Show cause

why upon the defendant bringing into this court all the principal moneys and

interest due to the plaintff upon his mortgage upon the premises for the recovery

of possession of which this action is brought, and also all such costs as have been

expended in any suit or suits at law or in equity upon such mortgage (such

money for principal, interest, and costs to be ascertained, computed, and taxed

by the master of this court), the money brought into this court should not be

deemed and taken to be in full satisfaction and discharge of such mortgage, and

upon payment thereof to the plaintiff why all proceedings in this action should

not be stayed, and why the mortgaged premises and the plaintiff's estate and

interest therein should not be assigned, surrendered, and re-conveyed; and why
all deeds, and evidences, and writings relating to the title of such mortgaged

premises, and in the custody and power of the plaintiff, should not be delivered

up to tlie defendant or to such person or persons as he shall for that purpose

nominate and appoint: Pat. MacN. tk Mar. Prac. 949.
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73- (/) In case the person against whom the redemption Not to

is prayed, insists (by writing under his hand or the hand cases where

of his Attorney, Agent or Solicitor,) that the party praying redeem or

a redemption has not a right to redeem, (/t) or that the pre- is^contestld^

mises are chargeable with other or different principal sums

than what appear on the face of the mortgage, or are ad-

mitted on the other side, (i) and delivers such writing to the

Attorney or Solicitor for the other side, before the money is

brought into Court, or in case the right of redemption to the

mortgaged lands and premises in question in any cause or

suit be contravened or questioned by or between different

Defendants in the same cause or suit, (_/) nothing in the last

preceding section contained shall extend to any such cause or

suit, nor shall any thing therein contained be of any preju-

(/) Taken from C. L. P. Act 18.56, section 272, the orio;m of which v/as Enjr.
Stat. 15 & 16 Vic. cap. 76, s. 220; which was taken from Stat. 7 George II. cap.

20, s. 3.

(h) A party who assumes a position inconsistent with that of a mortgagor, for

instance, by disputing the mortgagee's title, will not be entitled to redeem : Hoe
V. Wardle, 3 Y. <fe C. 70. Nor if admitting mortgagee's title he has contracted to

sell the equity of redemption to him: Ooodtitle d. Taysum v. Pope, 7 T. R. 185.

Where A, having purchased a lot of land, and paid several instalments of the pur-
chase money, but having received no deed and being unable to meet the remaining
instalments, assigned his right to B, taking a bond from him that if he should
obtain the deed on the payment by A to him of £130 in two years, he would
convey the land to A; Held on ejectment brought by B, the two years having
expired, that A was not entitled to treat the bond as a mortgage, and redeem on
payment of principal, interest and costs : Doe d. Shaimon v. Roe, 5 O.S. 484.

(i) The statute does not apply where the right to redeem is disputed upon
affidavits: Ooodtitle d. Fishery. Bishop, 1 Y. & J. 344. But in order to deprive
the mortgagor of his right to redeem, it is not sufficient that the mortgagee
should in the notice mentioned in this section make a mere general statement
that he insists that the mortgagor has no right to redeem, and that the mort-
gaged premises are chargeable with other §ums than appear on the face of the
mortgage deed or than are admitted by the mortgagor : Goodlitle d. Leon v. Lom-
dowH, 3 Anst. 937; Doe d. Harrison et al v. Louch, 6 D. & L. 270; but see Filbee

V. Hopkins, lb. 264. Enough must be stated by the mortgagee to enable the
court to determine what the question is between the parties: Doe d. Harrison et

al V. Louclt,, lb. 270. The ulterior demand and its amount must also be stated

:

Ooodtitle d. Leon v. Lonsdoivn, 3 Anst. 937.

{j) There is a material change in the language of this clause, as it advances to

specify another case to which the statute shall not extend, where, instead of

speaking of notices and their interests, it speaks of the right of redemption being

controverted between different defendants. Here it is not enough to insist by
notice in writing, but the fact of the dispute must be made out in order to get rid

of the defendant's application: Doe d. Harrison et al v. Louch, 6 D. & L. 275, per
Coleridge, J.

37
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dice to any subsequent mortgage or subsequent encum-

brance. 19 Vic. c. 4.3, s. 272.

SECURITY FOR COSTS.

When the 7&. (0 If a^y persou brings an action of Ejectnaent after

subsequent a prior action of Ejectment (m) has been unsuccessfully

the'same' brought by him or by any person through or under whom he

may be or- claims, against the same Defendant or against any person

(Z) Taken from C. L. P. Act, 1856, section 273, the origin of which was Eng.
Stat. IV & 18 Vic. cap. 125, s. 93.

[m) The peculiarity of the action of ejectment is that a claimant may litigate

a title more than onoe, no one action beimr an estoppel to subsequent actions

between the same parties or their representatives: see note/ to section 49. This
privilege, unless carefully watched by the courts, might be productive of vexa-
tion and expense. Because of this, the courts have exercised the jurisdiction of

staying proceedings in a subsequent until payment of costs incurred in the prose-

cution of a prior ejectment : Keene d. Angel v. Angel et al, 6 T.R. 740 ; Doe d. Feldon

v. Roe, 8 T. R. 645 ; Doe d. Finchard v. Roe, 4 East. 585 ; Benn d. Mortimer et ux.

v. De'ui, Barnes, 180 ; Doe d. Hussey v. Roe, E. T. 3 Vic. MS. R. & H. Dig. " Eject-

ment," vi. 4. " The reason why the court stays proceedings on a second eject-

ment is to prevent vexation, for it is in the power of a person to bring as many
ejectments as he pleases unless he has been enjoined to the contrary by the court

of Chancery, which this court has no power to do. Therefore where a plaintiff

has had judgment in a former ejectment against him and is for bringing a new one,

we cannot deny it to him absolutely, but as it is as a creature of the court, and
an equitable proceeding, we grant it liim upon pajnng the costs and making the

recompense for the vexation he had caused in the prior ejectment:" Doe d. Duchess

of Hamilton v. Atherly et al, 7 Mod. 422, per Lee, C. J. Where a plaintiff, having
failed in an action, brings a second action for substantially the same cause, unless

the plaintiff satisfy the court that a reasonable cause of action exists, the j^roceeding

is so prima facie vexatious and harassing that the court will stay the second action

until the costs of the former action have been paid : Cobbett v. Warner, L. R. 2 Q.

B. 108. The practice prevails in cases where the second or subsequent action is

between the representatives of the original parties or the representatives of either

of them, as much as if between the original parties themselves : Doe d. Feldon v.

Roe, 8 T. R. 645; Doe d. Chambers v. Law, 2 W. Bl. 1180; Doe d. Duchess of

Hamilton v. Atherly et al, 7 Mod. 420; Doe d. Standish et al v. Roe, 6 B. & Ad.

878; Doe d. Heighley v. Harland et al, 10 A. & E. 761; and in cases where the

second or subsequent action, though not for the same land as the former suit,

depends upon the same title : Keene d. Angel v. Angel, 6 T. R. 740 ; Doe d. HeighUy
V. Harland et al, 10 A. & E. 761 ; Doe d. Brayne et ux. v. Bather, 12 Q. B. 941

;

although tlie previous action may have been in a court different to that in which
the suit is stayed: Doe d. Chambers v. Law, 2 W. Bl. 1180; Doe d. Carthew et al

v. Brenton, 6 Bing. 469; see also Wade v. Simeon, 1 C. B. 610; and if there was
jurisdiction in the court in which the action was first entered to try it : Hodgson
V. Graham, 26 U. C. Q. B. 127; and if plaintiff had an opportunity to try it on
the merits: see Uoare v. Dickson, 7 C. B. 164. But it has been said that a limi-

tation of the practice is that it is only exercised in cases where the previous

ejectment has been tried, and not where the plaintiff in such previous ejectment

abandoned his suit before trial, because in such cases there is little vexation and
very little expense: Short v. King, 2 Str. 681 ; Doe d, Selby v. Alston, 1 T. R
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through or under whom he defends, the Court or a Judge (ii) deredto

may, (o) on the application of the Defendant at any tirae for costs.

after his appearance entered, (p) order that the Claimant

shall give to the Defendant security for the payment of

costs, (g-) and that all further proceedings in the cause shall

be stayed until such security be given, whether the prior

action was disposed of by discontinuance or by non-suit, or

by Judgment for the Defendant, (r) 19 Vic. c 43, s. 273.

491; Doe d. Blackburn v. Slandish, 2 Dowl. N. S. 26; Doe d. McKay -v. Roe,

M, T. 5 Vic. MS. R. & H. Dig. " Ejectment," vi. 5. Whether this limitation can
now be sustained is a matter of doubt : see Doe d. McLeod v. Johnston, 1 Cham.
R. 133; Ferrier v. Moodie, 1 Prac. R. 151; Grimshawe v. White et al, 3 Prac.

R. 320; see also Davis v. Weller, 5 Prac. Pi.. 150. But if the forfeiture in res-

pect of which the action be brought be a new forfeiture, the second action will

not be stayed: Bell v. Cuff, 4 Prac. R. 155; so if it can be shown that the
previous suit was instituted and conducted without plaintiff's knowledge and
privity: see Souter v. Watts, 2 Dowl. P. C. 263. The rule to stay proceedings in

cases such as already mentioned is not, however, an inflexible one. If it be made
to appear that in the previous ejectment plaintiff was nonsuited in consequence of

the fraud or perjury of defendant, no stay will be granted: Doe d. Bees v. Thomas,
2 B. & C. 622. This section is an extension of the principle contained in the
foregoing cases. The court now has authority not only to stay proceedings imtil

payment of the costs of a previous ejectment, but_^until security be given for pay-
ment of costs in the pending suit.

(n) Relative powers : see note w to section 48, C. L. P. Act.

(o) The decision of a judge in chambers, when made in the exercise of a sound
discretion, will not be the subject of an appeal to the court: note w to section 48,

C. L. P. Act.

(p) Until appearance defendant is without a locus standi in the court : see note
m to section 8. This was also the rule as to moving to stay proceedings for non-
payment of costs in a previous suit under the old practice : Doe d. Flanders et al

V. Eoe, 3 U. C. Q. B. 127. In a second ejectment for the same premises between
the same parties proceedings were thus stayed, and plaintiff, disregarding it, pro-

ceeded, and was non-suited for not confessing lease, entry and ouster. Defendant
thereupon moved to set aside the proceedings, but the affidavit was so worded as

to be evidently made in the first cause; the court notwithstanding overruled
the objection and set aside the proceedings: Doe d. Lake v. Davis, 3 O.S. 311.

In answer to an application to stay proceedings until payment of the costs of a
previous suit, it has been held enough for plaintifiF to deny that he claims under
the same title as in the former ejectment: Doe d. Bailey et at v. Bennett etux.
9 Dowl. P.C. 1012; see also Doe d. Evans v. Snead et al, 2 D. <fe L. 119.

{q) This, it is apprehended, means the costs of the pending suit in which appli-

cation is made, and has no reference to any former suit. Though the appearance
is in ejectment the issue, the entry of it does not prevent defendant applying for

security for costs ; Crowe et al v. Mc Guire, 3 U. C. L. J. 205,

(r) The power to stay a suit until payment of the costs of a previous suit is

not in general exercised unless where the previous suit has been brought down to
trial and tried : see note m to this section.
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JURISDICTION OF THE COURT OYER PROCEEDINGS.

Court may 27. (s) The several Courts and the Judges thereof res-
exercise the _ ^ ^

_

°
earae juris- pectivelv, may and shall exercise over the proceedino-s in
dictiou as *_

i i •
-i ^•, . ,. .

'^

formerly Ejectment under this Act, the like jurisdiction as formerly
over pro- • i • i i i • <> •

ceediugs in exorcised in the old action ot ejectment, (^) so as to ensure a

trial of the title and of actual ouster when necessary, (?i) and

for all other purposes for which such jurisdiction might have

been exercised, (v) 19 Vic. c. 43, s. 274.

Real actions "^S* (°) ^^ "^^^*' of right patent, writ of right quia domi-
abolished,

^^^g remisit curiam, writ of right close, writ of right de ratio-

nahili parte, writ of right upon disclaimer, writ of right of

ward, writ of cessavit, quod permit tat, formedon in descender,

remainder, or in reverter, writ of Assize of novel disseisin,

nuisance, or mort d'ancestor, writ of entry sur disseisin in

the quihus, in the per, in the per and cui, or in the post, writ

of entry sur intrusion, writ of entry sur alienation, dam fuit

non compos mentis, dhmfuit in/rd setatem, diim fuit in pri-

sona, ad communem, legem, in casu proviso, in consimili casu,

cui in vita, sur cui in vita, cui ante divortium, or sur cui ante

divortium, writ of entry sur abatement, writ of entry quare

ejecit infrd, terminum, or ad terminum qui proeteriit, or causa

matrimonii praelocuti, writ of aiel, besaiel, tresaiel, cosinage,

or nuper ohiit, writ of waste, writ of partition, except such

as authorized by Statute of this Province; writ of disceit,

writ of quod ei deforceat, writ of covenant real, writ of war-

(s) Taken from C. L. P. Act, 1856, section 2H, the origin of which was Eng.

Stat. 15 & 16 Vic. cap. 16, s. 221.

(t) An action of ejectment stands on a different footing to an ordinary case:

Mobbsy. Vandenbrande, 12 W. R. 405, per Blackburn, J. ; s. c S3 L. J. Q. B. 177.

The real defendant or real plaintiff, when unsuccessful, though not parties to the

record, may be ordered to pay costs : Ilutchinson et al v. Greenwood et al, 4 EL
&B. 324; Thcrntony. Wilkinson, 11 "W. R. 916; Mobbsy. Vandenbrande etux.

4 B. ck S. 904.

(«) See section 30. .'I|

{v) The English C. L, P. Act continues, " and the provisions of all statutes not

inconsistent with the provisions of this act, and which may be applicable to the

altered mode of proceeding, shall remain in force and be api)lied thereto." As to

making parties substantially defending the action pay costs, though not parties to

the record, see note r to section 26 of this act.

(a) Taken from our Real Property Act, 4 Wm. IV. cap. 1, section 39, the origin

of which was Eng. Stat. 3 & 4 Wm. IV. cap. 27, s. 36.
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rantia cliartsSf writ of curia daudenda, (6) and no other

action, real or mixed, (except a writ of dower, or writ of

dower imdb niliil hahet, or an Ejectment)
;
(c) and (except a Exceptions.

plaint for dower,) no plaint in the nature of any such writ or

action shall he brought, (d) 4 Wm. IV. c. 1, s. 39.

79. (e) When on the first day of January, one thousand Saving cer-

eight hundred and thirty-six, any person whose right of of persons

entry to any land had been taken away, by any descent cast, ^f entry had

discontinuance or warranty, might have maintained any such awaVon'the

writ or action, as aforesaid, (/) in respect of such land, such isse.'™^^^'

writ or action may be brought after the said first day of

January, one thousand eight hundred and thirty-six, but

only within the period during which, by virtue of the provi-

sions of the Act respecting the limitation of actions and suits

relating to real property, &c., an entry might have been

made upon the same land by the person bringing such writ or

action, if his right of entry had not been so taken away. (Ji)

4 Wm. IV. c. 1, s. 41.

(6) By these actions, formerly, all disputes concerning real estate were decided,

but they have been long since laid aside in practice, on account of the great nicety

required in their management, and the inconvenient length of their process, and a
much more expeditious method of trying titles having been since introduced by
other acts, and particularly by ejectment: 3 Steph. Com. 6 ed. 395.

(c) The real and mixed actions which have escaped the general demolition of

their class are, writ of dower, writ of dower undi nihil habet, and ejectment. The
two first of these are applicable, and are the proper forms to be used, where
the demandant claims lands or tenements by the particular title of dower ; the
first being applicable where a woman is endowed of part of her dower, and is

deprived of the residue lying in the same town by the same tenant by whom she
was endowed of part ; and the second, in all other cases where she is entitled to

dower: 3 Steph. Com. 6 ed. 621 ; but it is now by statute declared that an action

of dower shall be commenced by writ of summons : Stat, Ont. 32 Vic. cap. 7.

(d) A writ of right by journeys accounts sued out after the time limited in the
English act was held to be a nullity: Davies v. Lowndes, 2 D. & L. 2*72; s. c.

Phill. C. C. 328. It seems that an action of debt does not necessarily lie for rent

in consequence of the abolition of real actions : Varley ei al v. Leigh, 2 Ex. 450,
per Rolfe, B.

(e) Taken from our Real Property Act, 4 Wm. IV. cap. 1, s. 41, the origin of

which was Eng. Stat. 3 <fe 4 Wm. IV. cap. 27, s. 38.

(/) i. e. Such as mentioned in the preceding section.

(h) This saving is still in operation, but the rights preserved by it, if any still

existing, must be enforced within the time allowed by the section. By a will in

1789 an estate was devised to A. for life, with remainder as he should by deed
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No descent.
80. (0 No descent cast, discontinuance or warranty, whicli

warranty, ' may havc happened or been made since the first day of July,

a right of one thousand eight hundred and thirty-four, or which may

happen or be made, shall toll or defeat any right of entry

or action for the recovery of land. {7S) 4 Wm. IV. c. 1, s. 42.

81. The following forms are those referred to in the fore-

going sections of this Act.

FORMS.

No. 1.

—

{Vick Section 3.)

Victoria, <fec.

To X., T. and Z. and all persons entitled to defend the possession of {describe

the property with reasonable certainty,) in the Township of , in the County
of , to the possession whereof A. B., and C. some or one of them, claim to

be {or to have been on and since the day of , A.D. ) entitled,

and to eject all other persons therefrom.

These are to will and command you or such of you as deny the alleged title-

within sixteen days of the service hereof, to appear in our Court of , to

defend the said property or such part thereof as you may be advised, in default

whereof .Judgment may be signed, and you turned out of possession.

Witness, <fec.

No. 2.—

(

Vide Section 15.)

In the Q. B. {or C. P.)

The day of , one thousand eight hundred and {dale of the

Writ.)

or will appoint ; and in default of appointment remainder to the heirs of his body,
with remainders over. In 1790 A. levied a fine to the use of himself in fee, and
afterwards died without issue. It was held in an ejectment by the lessors of the

plaintiff claiming as heirs-at-law of A. that the fine created a discontinuance, and
gave a tortious fee to A. and that his heir-at-law was consequently entitled to

recover in ejectment, the remainders over being devested, and the rights of the

remainder-men only being capable of being enforced by real action. In such a

case the section here annotated preserves the right of the remainder-man to bring
a formedon: see Doe d. Gilbert et al v. Ross, 1 M. & W. 102; Seymor's Case,

10 Rep. 96, a; Doe d. Cooper v. Finch et al, 4 B. <fe Ad. 283; Doe d. Jones et al

V. Jones, 1 B. & C. 238; 2 Sug. V. & P. 11 ed. 613; 1 Hayes Conv. 5 ed. 237.

(0 Taken from our Real Property Act, 4 Wm. IV. cap. 1, s. 42, the origin of

which was Eng. Stat. 3 & 4 Wm. IV. cap. 27, s. 39.

{k) In general a right of entry was taken away (or tolled) by the descent so cast

(as the term was) upon the heir of an abator, intruder or disseisor, and yet if the

claimant were under any legal disability during the life of the ancestor, by whom
the ouster was effected, such as infancy or the like, the descent had no such
operation: 3 Steph. Com. 6 ed. 515. It is now declared that no descent cast,

&c. which may have happened or been since 1st July, 1834, or which may hap-
pen to be made, shall toll or defeat any right of entry or action for recovery of
land.
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County of , ) On the day and year above written, a Writ of our Lady the
to wit:

) Queen issued out of this Court in these words, that is to say

:

Victoria, <fec. [copy the Writ,) and as no appearance has been entered or defence
made to the said Writ, therefore it is considered that the said [insert the names of
the persons in tvhom title is alleged in the Writ,) do recover possession of the land
in the said Writ mentioned, with the ajopurtenances.

No. Z.—[Vide Sections 15 and 16.)

In the Q. B. [or C. P.)

On the day of , one thousand eight hundred and [date of the

Writ.)

County of , ) On the day and year above written, a writ of our Lady the
to wit:

J
Queen issued out of this Court, in these words, that is to say:

Victoria, <fec. [copy the Writ,) and C. D. has on the day of , appeared
by , his Attorney [or in person), to the said Writ, and has defended for a

part of the land in the Writ mentioned, that is to say, [state the part), and no
appearance has been entered or defence made to the said Writ, except as to the

said 23art ; Therefore, it is considered that the said A. B., [the claimant), do recover
possession of the land in_ the said Writjnentjoned, excejpt the said part, with the
appurtenances, and that he have execution thereoi forthwiEir^ and as to the rest,

let a Jury come, tfcc.

]S^o. 4:.—{Vide Section 16.)

In the Q. B. {or C. P.)

On the day of , one thousand eight hundred and [date of the

Writ.)

County of , ) On the day and year above written, a Writ of our Lady the

to witi
) Queen issued out of this Court in these words, that is to say:

Victoria, &c. {copy the Writ,) and C. D. has on the day of , appeared
by , his Attorney, {or in person), to the said Writ, and defended for the

whole of the land therein mentioned ; Therefore, let a Jury come, <tc.

Ko. 5.— ( Ht/e Section 21.)

Afterwards on the day of , A. D., before Justice of our

Lady the Queen, assigned to take the Assizes in and for the within County, came
the parties within mentioned, and a Jury of the said County being sworn to try

the matters in question between tlie said parties, upon their oath, say: That A.
B. [the claimant), within mentioned, on the day of , A. D., was
and still is entitled to the possession of the land within mentioned, as in the Writ
alleged; Therefore, etc.

In the Q. B. [or C. P.)

No. 6.—

(

Vide Section 42.)

On the day of , one thousand eight hundred and
,
{date of the

Writ.)

County of , ) On the day and year above written, a Writ of our Lady the

to wit

:

)
Queen issued out of this Court in these words, that is to say

:

Victoria, <fec. [copy the Writ,) and C. D. has on the day of , appeared
by , his Attorney [or in person), to the said Writ, and A. B. has discon-

tinued the action; Therefore it is considered that the said C. D. be acquitted, and
that he recover against the said A. B. $ (or £ ) for his costs of defence.
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No. v.—

(

Vide Section 44.)

In the Q. B. (or C. P.)

On the day of ' , one thousand eight hundred and , {date of Wrii.)

County of , ) On the day and year above written, a Writ of our Lady the

to wit

:

)
Queen issued out of this Court, in these words, that is to say

:

Victoria, &c. {copy the Writ,) and C. D. has on the day of , appeared

by , his Attorney, {or in person), to the said Writ, and A. B., has failed to

i:>roceed to trial, althoug-h duly required so to do ; Therefore it is considered that

the said C. D. be acquitted, and that he do recover against the said A. B. § {or

£ ) for his costs of defence.

No. S.—{Vide Section 45.)

In the Q. B. {or C. B.)

The day of , one thousand eight hundred and {date of the

Writ.)

County of , ) On the day and year above written, a AVrit of our Lady the

to wit: \ Queen issued out of this Court in these words, that is to say:

Victoria, &c., {copy the Writ,) and C. D. has on the day of , appeared
by , his Attorney, {or in person), to the said Writ, and the said C. D. has
confessed the said action {or has confessed the said action as to part of the said

land) that is to say: {state the part) ; Therefore, it is considered that the said A. B.

do recover possession of the land in the said Writ mentioned, {or of the said part

of the said laud) with the appurtenances, and $ {or £ ) for costs.

No. d.—{Vide Section 59.)

In the Q. B. {or C. P.)

The day of , one thousand eight hundred and
,
(date of Writ.)

County of , ) On the day and year above written, a Writ of our Lady the

to wit:
)
Queen issued out of this Court, with a notice thereunder writ-

ten, the tenor of which Writ and notice follows in these words, that is to say:

{Copy the Writ and Notice, which latter may be as follows:)

Take notice that you will be required, if ordered by the Court or a Judge, to

give bail by yourself and two sufficient sureties, conditioned to pay the costs and
damages which shall be recovered in the action.

And C. D. has appeared by , his Attorney, {or in person), to the said

Writ, and has been ordered to give bail pursuant to the Statute, and has failed so

to do ; Therefore, it is considered that the said {landlord's name) do recover pos-

session of the land in the said Writ mentioned, with the appurtenances, together

rvith $ {or £ ) for costs cf suit.



COMMON LAW PROCEDURE AMENDMENT ACTS.

Stat. Cvn. 29 & 30 Victoria, Cap. 42.

An Act to amend the Convnion Laiv Procedure

Act of Upper Canada.

[Assented to \Uh August, 1866.]

Whereas it is desirable to make certain amendments in the Preamble.

Common Law Procedure Act of Upper Canada : Therefore,

Her Majesty, by and with the advice and consent of the

Legislative Council and Assembly of Canada, enacts as fol-

lows :

1, In addition to any cases in which a defendant in any Additional

suit is now entitled to obtain security for costs from a plain- wMcd/the

tiff, security for costs may be granted to the defendant or ma™obtain

applicant in any suit or proceeding in which it is made to eosts!*^^"^

appear satisfactorily to the Court in which such suit or pro-

ceeding has been instituted or taken, or to any Judge in

chambers, that the plaintiff has brought a former suit or pro- >

eeeding for the same cause which is pending either in Upper }

Canada or in any other country, or that he has judgment or

rule or order passed against him in such suit or proceeding,

with costs, and that such costs have not been paid, and such /

Court or Judge may thereupon make such rule or order stay-

ing such proceedings until such security be given as to such

Court or Judge shall seem meet, (a)

9, In any suit or action in which any verdict is rendered interest
allowed

for any debt or sum certain, on any account, debt, or pro- from the

mises, such verdict shall bear interest at the rate of six per the verdict

cent, per annum from the time of the rendering of such ver- cases.

diet, if judgment is afterwards entered in favour of the party

or person who obtained such verdict, notwithstanding the

entry of judgment upon such verdict has been suspended by

(a) See E. G. Pr. 23, and notes thereto.
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the operation of any rule or order of Court which may be

made in such suit or action, and in all cases damages shall be

assessed only up to the day of the verdict, (b)

3. "Whereas doubts exist as to the effect of equitable

defences pleaded in suits at law, and it is desirable to remove

such doubts;—if the defendant in any suit at law shall plead

any equitable defence, and judgment shall be given against

such defendant upon such equitable plea, such judgment shall

be pleadable as a good bar and estoppel against any bill filed

by such defendant in equity against the plaintiff or represen-

tative of such plaintiff at law, in respect to the same subject

matter which has been brought into judgment by such equi-

table defence at law ; but nothing in this section shall apply

to any suit or action commenced and pending before the pass-

ing of this Act, which shall be decided upon as if this Act

had not been passed, and this Act shall not be construed as

declaring that such judgment at law on an equitable defence

has not been heretofore a good bar to a suit in equity on the

same subject matter, (c)

4. If any suit or action is brought in any Court of Law or

Equity for any cause of action for which any suit or action

has been brought and is pending between the same parties

and their representatives in any place or country out of Upper

Canada, such Court or any Judge thereof may make a rule

or order to stay all proceedings in such first mentioned Court

of Law or Equity, until satisfactory proof is offered to such

Court or Judge that the suit or action so brought in such

other place or country out of Upper Canada is determined or

discontinued. ((7)

5. [Repealed by Stat. Ont. 31 Vic. c. 25, s. 1.]

6. [Repealed by Stat. Ont. 31 Vic. c. 25, s. 1.]

(6) It is to be observed that all verclicts do not bear interest, but only such as

are rendered " for any debt or sum certain, or any accoimt. debt, or promises :

see note n to section 15 C. L. P. Act.

(c) See C. L. P. Act, section 124, notes p. Ho.

{d) See notes to R. G. Pr. 23.
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Stat. Ont. 31 Victoria, Cap. 24.

An Act to Amend the CoTYiinon Law Procedure
Act.

{Assented to ith March, 1868.]

Whereas, it is desirable to amend the Common Law Pro- preamble.

cedure Act ; Therefore, Her Majesty, by and with the advice

and consent of the Legislative Assembly of Ontario, enacts

as follows : (e)

1. The three hundred and twenty-fourth section of the See. 324,

. , , J.I Com. Law
Common Law Procedure Act is hereby repealed, and tne Procedm-e

following section shall be substituted for and stand in lieu peaied.

thereof

:

"If the Plaintiff, in any action of trespass or trespass on lu trespass
or C3.sc

" the case, recovers by the verdict of a Jury, less damages piaiutiir to

" than eight dollars, such plaintiff shall not be entitled to costs if ver-

" recover, in respect of such verdict, any costs whatever, thin .Is.TiL

'• whether the verdict be given on an issue tried, or judgment JertiSfer-

" has passed by default, unless the Judge or presiding ofl&cer, ^^'"^ f"'^**-

'• before whom such verdict is obtained, immediately after-

' wards, or at any future time to which he may postpone the

" consideration of the matter, certifies on the back of the

•' Hecord in the form hereinafter prescribed, to entitle the

"plaintiff to full costs; and in case such certificate be not

'' sranted, then the defendant in such action shall be entitled ^^ ^ , ,& ' If Judge do
" to set off his costs against such verdict and recover Judg- not certify,

°
, ,

" defendant
" ment and issue execution against the plaintiff for the balance to set off

his costs,

" of such costs as between attorney and client, unless the unless

• T «• in -n 1 • r Judge eerti-
" said Judge or presiding ofiBcer shall certiiy as nereinaiter flesthathe

" provided upon the Record, in manner aforesaid, that the tied.

" defendant is not entitled to recover his costs in the cause

" against the plaintiff.''

(') See C, L. P. Act, section 324, and notes thereto.
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S. The three hundred and twenty-eighth section of the

Common Law Procedure Act is hereby repealed, and the

following shall stand in the place thereof: (/)

"1. In case a suit of the proper competence of a County
'' Court be brought in either of the Superior Courts of the

" Common Law, or in case a suit of the proper competence of

" a Division Court be brought in either of such Superior

'' Courts, or in a County Court, the costs shall be taxed in the

" manner following :

" 2. In case the Judge, who presides at the trial of the

" cause, certifies in open Court, imm'ediately after the verdict

" has been rendered, or at any future time to which he may
'' then postpone the consideration of granting or refusing the

" certificate, that it is a fit cause to be withdrawn from the

" County Court or Division Court, as the case may be, and

" brought in the Superior Court or a County Court, as the

" case may be, the plaintiff shall recover his costs of suit

" according to the practice of the Court in which the action

" is brought, in like manner and subject to the like deduction

" or set-off for costs of issues upon which the defendant may
" have succeeded, as he would have done and would have

" been subject to in case his suit had been of the proper com-

" petence of the Court in which the action is brought.

"3. In case the Judge, who presides at the trial of the cause

" certifies at the time aforesaid that the plaintiff had reason-

" able ground for believing he had the right of withdrawing

" his cause from the County Court, or Division Court, as the

" case may be, and bringing it in the Superior Court, or a

" County Court, as the case may be, and that the defendant,

" without just reason, defended the same, the plaintiff shall

" recover his costs of suit according to the practice of the

" Court in which the action should have been brought in like

" manner, and subject to the like deduction or set-ofi for

" costs of issues upon which the defendant may have suc-

" ceeded, as he would have done, and would have been

" subject to in case he had brought his action in such inferior

" court.

(/) See C. L. P. Act, section 328, and notes thereto.
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" 4. In case the Judge, wlio presides at the trial, shall not if Judge do

" certify as aforesaid, the plaintiflf shall recover only County piaintiflf to'

r6C0V6r iiiffi*

" Court costs, or Division Court costs, as the case may be, rior court

" and the defendant shall be entitled to tax his costs of suit anddefen-

" as between attorney and client, and so much thereof as ex- tiedto^set

" ceeds the taxable costs of defence which would have been o^i^s costs,

" incurred in the County Court or Division Court, shall, on

" entering judgment, be set off and allowed by the taxing

" officer against the plaintiff's County Court or Division Court

" costs to be taxed, or against the costs to be taxed, and the

" amount of the verdict if it be necessary, and if the amount

" of the costs so set off exceeds the amount of the plaintiff's

" verdict and taxed costs, the defendant shall be entitled to

" execution for the excess against the plaintiff."

3. The certificates may be as follows : (^) Formof cer-

XlIlCQ>t6S.

" I certify to entitle the plaintiff to full costs."

"Or,
" [ certify to prevent the defendant deducting costs."

"Or,
" I certify to entitle the plaintiff to County or Division

" Court costs."

4L- The two hundred and seventy-first section of the said sec. 271,

Common Law Procedure Act is repealed, and the following procedure

shall be substituted therefor : {n) peaied."

"1. In case a part only be made by the Sheriff on, or by in what

" force of any execution against goods and chattels, the sheriffs en-

" Sheriff shall be entitled, besides his fees and expenses of pondage.

" execution, to poundage only upon the amount so made by

" him whatever be the sum endorsed upon the writ, and

" in case the personal estate, except chattels real, of the de-

" fendant or defendants be seized or advertised on, or under

" an execution, but not sold by reason of satisfaction having

" been otherwise obtained, or from some other cause, and no

" money be actually made by the Sheriff on, or by force of

" such execution, the Sheriff shall be entitled to the fees and

(g) See note w to section 324 of C. L. P. Act.

(h) See C. L. P. Act, section 271, and notes thereto.
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'' expenses of execution and poundage only on the value of

" the property seized not exceeding the amount endorsed on

" the Writ or such less sum as a Judge of the Court out of

<' which the Writ issued may deem reasonable under the cir-

" cumstances of the case; Provided, also, in cases of Writs

Sheriff en- " of cxecution upon the same judgment to several Counties

mOeage'and "wherein the personal estate of the judgment debtor or
fees only.

^^ (jg|j|.Qj.g^ jj^g j^ggQ geized Of advertized, but not sold by rea-

" son of satisfaction having been obtained under or by virtue

" of a Writ in some other County, and no money has been

" actually made on such execution, the Sheriff shall not be

" entitled to poundage, but to mileage and fees only for the

" services actually rendered and performed by him, and the

" Court out of which the Writ issued or any Judge thereof,

" may allow him a reasonable charge for such services, in case

" no special fee therefor be assigned on any table of costs.

If party dis- "2. In case any person liable on any execution shall be

may apply''
" <iissatisfied as to the amount of poundage fees and expenses

tothcCourt, n £ execution that any sheriff may claim under the tariff of
wiio may •> •>

ivduee the u fggg ^^^ allowances now in force, or under this Act, he
amount. ' '

" may before or after payment thereof, apply to the Court out

'' of which such Writ issued, or to any Judge thereof, and

" if, upon a statement of the whole facts, the said Court or

"Judge, after notice to the Sheriff, is of opinion that such

"' amount is unreasonable, notwithstanding it may be accord-

" ing to the tariff, or this Act, the same shall be reduced or

" ordered to be refunded upon such terms as to costs or other

" wise, as the Court or Judge may think fit to impose."



EXECUTIONS AGAINST GOODS AND LANDS.

31 Victoria, Cap. 25.

r

All Act as to Executions Against Goods and
Lands.

[Assented to Aih March, 1868.]

Whereas, by an Act passed in the session of Parliament, Preamble.

held in the twenty-ninth and thirtieth years of Her Hajesty's

reign, chapter forty-two, intituled " An Act to amend the 29 & so v.,

Common Law Procedure Act of Upper Canada,^' the prin-

ciple is recognized of allowing persons who have priority

executions in regard to goods, to retain the same in regard to

lands; but difficulties exist in applying the said Act by

reason of its enactment that the Sheriff shall return writs

against goods only, in the order of priority in which they

come to his hands, whilst, nevertheless, a person having a

first execution against goods is entitled to renew the same

indefinitely without any return thereof : Therefore, Her
Majesty, by and with the advice and consent of the Legisla-

tive Assembly of Ontario, enacts as follows :

1. Sections five and six of the said Act, and the two 29 & so v..

hundred and fifty-second section of the Common Law Pro- Jami^c.L.

cedure Act, are hereby repealed and the following substituted %^Set^'
therefor : (€)

" Any person who now is or hereafter may become entitled Writs

to issue a writ of execution against goods and chattels may, hfnd^may

at or after the time of issuing the same, issue a writ of execu- slme tLe
tion against the lands and tenements of the person liable, and agal^st^

deliver the same to the Sheriff to whom the writ against
^°°''''"

goods is directed, at or after the time of delivery to him of

the writ against goods, and either before or after any return

thereof; Provided, always, that the Sheriff shall not expose

(i) See C. L. P. Act, section 252, and notes thereto.
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the lands for sale, or sell within less than twelve months from

the day on which the writ against the lands is delivered to

him."

2- No sale shall be had under any execution against lands

until after a return of nulla bond, in whole or in part, with

respect to an execution against goods in the same suit or mat-

ter by the same SheriflF. {j)

3. No Sheriff shall make any return of nulla bond, either

in whole or in part, to any writ against goods until the whole

of the goods of the execution debtor in his county have been

exhausted. (Jc)

4:. If the amount authorized to be made and levied under

the writ against goods be made and levied thereunder, the

person issuing the writ against lands shall not be entitled to

the expenses thereof, or of any seizure or advertisement there-

under; and the return to be made by the Sheriff to the writ

against lands shall be to the effect that the amount has been

so maae, and levied, as aforesaid.

5. The said writs against lands and goods shall have the

same operation and binding effect as heretofore, and the law

applicable heretofore on executions shall continue applicable,

except so far as variance is requisite, by reason of the enact-

ments hereof.

{j) A more simple procedure would have been to have authorized the ji. fa.
to issue against both goods and lands at once, with a stay of proceedings against

lands tUl the goods were exhausted: see Gleason v. Gleason et al, 4 Prac. R. 119,

per Adam Wilson, J.

[k) Though the sheriff may be prevented by this provision from returning of

his own mere motion a second or subsequent writ in cases within the act, until

he returns the first writ the court is not necessarily excluded from directing or

controling its own process, and may, where the first execution practically

exhausts the goods, order the second to be returned nulla bona while the first is

in the sheriff's hands: Gleason v. Gleason et al, 4 Prac. R. 117. But now that a

fi. fa. against lands may, under section 1 of this act, be issued at or after the

tirae of the issue of the fi. fa. against goods, and before or after any return

thereof, there will be no need to make this extraordinary jurisdiction in order to

enable a subsequent execution creditor to have execution against goods and lands

in the sheriff's hands at the same tirae.

•I



THE LAW EEFORM ACT.
32 Victoria, Cap. 6.

The Laiu Befojin Act of 1868.

[Assented to 19<A December, 1868.]

Whereas tlie multiplicity of Courts of inferior jurisdiction PreamWe.

entails great and unnecessary expense upon the country, and

it is advisable to amend the laws relating thereto, and to

make certain other provisions with a view to lessen such ex-

pense : Therefore, Her Majesty, by and with the advice and

consent of the Legislative Assembly of the Province of

Ontario, enacts as follows :

^1, Sections thirteen and fifteen of chapter fifteen of the sees, is and

Consolidated Statutes of Upper Canada respecting County co'iu stat!^'

Courts, are hereby repealed from the time this Act shall take ^pealed,

efiect ; but nothing herein contained shall invalidate any pro-

ceeding theretofore had or taken in any of the County Courts

of this Province.

2. The several County Courts of this' Province from the County
• !•* in irr in ill" • i

CoUXttemiS,
time this Act shall take effect, shall hold two terms m each

year, to commence respectively on the first Monday in July

I

and January in each year, and end on the Saturday of the

same week ; except the County Court of the County of York,

which last mentioned Court shall hold three terms in each

year, to commence respectively on the first Monday in the

months of January and April and the last Monday of August,

in each year, and end on the Saturday of the same week.

3. The sittings of the said County Courts for the trial of Sittings for

issues of fact and assessment of damages, shall thenceforth be issues, &c.

held semi-annually, to commence on the second Tuesday in

the months of June and December in each year; except the

County Court of the County of York, which last mentioned

Court shall hold three such sittings in each year, to commence

respectively on the second Tuesday in the months of March,

July and December in each year.

38
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COUNTY COURTS' EQUITY JURISDICTION—REPEAL.

County 4, Sections thirty-three, thirty-four, thirty-five, thirty-six,

equi^^uris- thirty-sevcD, thirty-eight, thirty-nine, forty, forty-one, forty-

Usiied!^
*^'''

two, forty-three, forty-four, forty-five, forty-six, forty-seven,

forty-eight, forty-nine, fifty, fifty-one, fifty-two, fifty-three,

fifty-four, fifty-five, fifty-six, fifty-seven, fifty-eight, fifty-nine,

sixty, sixty-one, sixty-two, sixty-three, sixty-four, sixty-five,

sixty-six and sixty-nine of the said statute, chapter fifteen,

respecting the equity jurisdiction of the County Courts, are

hereby repealed from the time this Act shall take efi'ect,

except as to any suit or proceeding then pending ; but any

suit or proceeding then pending may be prosecuted and pro-

ceeded with as if this Act had not passed.

How costs 2. In any suit or proceeding, which, before the passing of

° ' this Act, might have been brought, instituted or carried on

under the equity jurisdiction of the County Courts, and

which may hereafter be brought or carried on in the Court

of Chancery, the stamps required, and the fees, costs and

charges payable in respect thereof, shall be on a scale bearing,

as far as practicable, the same proportion to the stamps, fees,

costs and charges payable in other suits or proceedings in

the said Court of Chancery, as the stamps, fees, costs and

charges in actions in County Courts bear to the stamps, fees,

costs and charges in actions in the Superior Courts of Com-

mon Law ; and it shall be lawful for the Judges of the said

Court of Chancery to prepare a table of fees, costs and

charges applicable to all such proceedings. :

5. [Repealed by 33 Vic. c. 7, s. 13.] \!'

.'I

GENERAL SESSIONS.

8CC.3, chap. ®« Section three of chapter seventeen of the Consolidated

st'at^'u'c
Statutes of Upper Canada, relating to Courts of Quarter Ses-

repeaidd. gions of the Peace, is hereby repealed from the time this Act

shall take eflFect.

General Ses- "^^ The Courts heretofore known as the Courts of General

heidVenuf Q<iarter Sessions of the Peace in and for the several counties

Sp"& ^°^ union of counties in this Province, shall, after this Act
County of takes eflfecfc, be called and known as the Courts of General

Sessions of the Peace of the respective counties, and shall
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thenceforth be held semi-annually to commence on the

second Tuesday in the months of June and December in each

year ; except in the County of York, in which County the

said Courts of General Sessions of the Peace shall be held

three times in the year, to commence on the second Tuesday

in the months of March, July and December in each year, so

that said sittings may come as nearly as may be midway

between the sittings of the Courts of Oyer and Terminer and

General Gaol Delivery in and for the several Counties of this

Province.

8. The fees and charges payable and pertaining to officers Fees not

of the County Court, the Jury fees, the Law Stamps of fees increased.

of office, and the dues and duties payable to the Crown upon

all actions, suits or proceedings, brought in the County

Courts and tried or assessed in the Superior Courts, shall be

chargeable and paid as if the same were being tried or

assessed in the County Courts as hitherto ; and no other fees,

stamps or dues, shall be chargeable thereon, and the Clerk of

the County Court shall be entitled to receive and take such

part thereof as pertains to him, to his own use.

9, In amendment of section two of chapter eight of the 23 vie. chap.

Act of the Parliament of the late Province of Canada, passed am^ided.

in the twenty-third year of Her Majesty's reign, it is hereby

enacted that the appointment of constables and high con-

stables may hereafter be made at any sitting or adjourned

sitting of the said Courts of General Sessions of the Peace.

2. Section one of chapter one hundred and twenty-one of sec. 1, chap.

the Consolidated Statutes of Upper Canada, entitled " An Act sta't. u!c.

respecting the expenditure of County Funds for certain pur-
'^*^p'^^^'^-

poses within Upper Canada^" is hereby repealed ; and in lieu

thereof it is hereby enacted, that all accounts and demands

preferred against the County, the approving and auditing

whereof heretofore belonged to the Quarter Sessions, shall

henceforth be audited and approved by the Board of Audit

hereinafter mentioned (a) of the respective counties and union

of counties; and in amendment of section three of the said

(a) The words in italics were not in the act as originally passed, but have been
since added by amendmeat : see Stat. 33 Vic. c. 8, 3. 1.
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Sec. 3, chap. Act, it IS hereby enacted, that such accounts and demands

.stit.^u!c. shall henceforth be delivered to the Clerks of the Peace of

.tiiK'iided.
^1^^ respective counties on or before the first day of each

General Sessions of the Peace, and of each sitting of the

Courts of Oyer and Terminer and General Gaol Delivery in

the respective counties and union of counties.

Countvac- ^- (P) Such of the said accounts and demands as shall be

and"when^^ delivered on the first day of the sittings of the said Courts of

audited. General Sessions of the Peace or of Oyer and Terminer and

General Gaol Delivery, shall be audited by a Board of Audit

composed of the Chairman of the Court of General Sessions

of the Peace and two other persons, who shall be appointed

annually for that purpose by the County Council of such

county or union of counties, at their first meeting in each

year, not more than one of such persons being a member for

the time being of such County Council; and such accounts

and demand shall be taken into consideration in the week

nest succeeding the week in which such sittings ended, and

disposed of as soon as practicable.

Kecs. 1, 4 4. In amendment of sections one and four of chapter one

124 coiL^'^' hundred and twenty-four of the Consolidated Statutes of

amende(f' Upper Canada, entitled ''An Act respecting the returns of

Convictions and Fines by Justices of the Peace, and of Fines

levied by Sherifi's," it is enacted, that the returns of convic-

tions and fines by Justices of the Peace therein mentioned,

shall henceforth be made to the Clerks of the Peace instead

of the Courts of Quarter Sessions, and shall be made quar-

terly on or before the second Tuesday in the months of

March, June, September and December in each year, and

shall embrace in every instance, all convictions not embraced

in some previous returns, and shall be published and fixed up

by the Clerks of the Peace in manner in the said fourth sec-

tion provided, within two weeks after the times hereby limited

for the making of such returns; and in amendment of section

five of the said Act, the words " Minister of Finance of the

Province" shall be struck out of the said section, and the

words "Treasurer of Ontario" inserted in their place.

(b) This sub-section was substituted by Stat. 33 Vic. cap. 8,s. 2, for the original

section.
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RECORDERS' COURTS—REPEAL.

10. Sections three hundred and sixty, three hundred and Recorders'

•11 1111- • 11T1 Courts and
Sixty-eight, three hundred and sixty-nine, three hundred and commis-

seventy, three hundred and seventy-three, three hundred and cordersto

seventy-five, three hundred and seventy-six, three hundred sion Courts

and seventy-seven, three hundred and seventy-eight, three
^°'^"^'

hundred and seventy-nine, three hundred and eighty-one,

three hundred and eighty-two, three hundred and eighty-

three, three hundred and eighty-four, three hundred and

eighty-five, three hundred and eighty-six, three hundred and

eighty-seven, three hundred and eighty-eight, and three hun-

dred and ninety-four of the Act of the Parliament of the late

Province of Canada, passed in the session held in the twenty-

ninth and thirtieth years of Her Majesty's reign, entitled

'• An Act respecting the Municipal Institutions of Upper

Canada," and all letters patent issued to any Recorder under

the said section three hundred and eighty-one, are hereby

repealed from the time this x\ct shall take effect; and the

several Recorders' Courts of the cities of Toronto, Hamilton,

London, Kingston and Ottawa, as well as also the Courts of

Assize and Nisi Prius, Oyer and Terminer and General Gaol

Delivery for the County of the City of Toronto, are from

thenceforth abolished ; and the said cities shall thenceforth,

for judicial purposes, be respectively united to and form part

of the several counties in which they are respectively situate,

11. In lieu of the said section three hundred and seventy- cities

three, it is hereby enacted, that every Police Magistrate shall couuties^^foi

ex o§icio be a Justice of the Peace for the city or town for p"oteT^
^"'

which he holds office, as well as also for the county or union

of counties in which such city or town is situate; and no ma<'?strates

other Justice of the Peace shall adjudicate upon, admit to tu.efof'uir

bail, discharge prisoners or otherwise act, except at the Courts v^^'^^

of General Sessions of the Peace, in any case for any town or

city where there is a Police Magistrate, except in case of the

illness or absence, or at the request in writing, of the Police

Magistrate.

13, Section three hundred and eighty of the said Act is lavestiga-

hereby amended by substituting the words '' Judge of the i^"comit'v

•County Court" for the words "Recorder of the Citj," and
'^"^^=^"'
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place of Re- the words ''Judge of the said County Court" for the word
^ 'Order

" Kecorder," wherever they respectively occur thronghout

the said section.

borate- 1S« I" Heu of scction three hundred and eighty-seven of

mcompete'i'it the Said Act, it is hereby enacted, that in any prosecution,

but liable to ^uit, action, or proceeding in any civil matter to which a cot-

Rs a^fumr,
po^'ation is a party, no ratepayer, member, officer, or servant

*^^'-- of the corporation shall, on account of his being such, be

incompetent as a witness; but they and eveiy of them shall

be liable to challenge as a juror, except where the municipal

corporation, the party to such prosecution, suit, action or

proceeding, be a coutity.

indict- 14, From the time this Act shall take effect all indict-

pendiiig'iu ' luents, suits, proceedings and matters then pending, or com-

Courte tcfbe
ttienced in any of the said Recorders' Courts, and not tried

to'*Geueraf
^^^ finally determined, ended and completed, shall appertain

Sessions.
• ^ixxd be transferred to the several Courts of General Sessions

of the Peace of the respective counties in which the said

cities are respectively situate ; and the said Courts of General

Sessions of the Peace shall have full jurisdiction and cogni-

zance of all such indictments, proceedings and matters; and

all such indictments, proceedings and matters shall be tried,

proceeded with, conducted, done, performed and completed

in and by the said last mentioned Courts, as if such indict-

ments, proceedings, and matters had originated in or been

pending therein.

•County 15. In amendment of the three hundred and ninety-fourth

SbfetitiL'ter
section of the said last mentioned Act, respecting the Muni-

iub^ardof" ^^P^^ Institutions of Upper Canada, it is hereby enacted, that

poiiee. ^[^Q jjoard of police in every city shall consist of the Mayor,

the Judge of the County Court of the county in which the

city is situate and the Police Magistrate; and if there be no

Poiiee Magistrate, the council of the city shall appoint a per-

son resident therein, to be a member of the board of police

of such city.

All matters fi©. After this Act shall take effect, the several powers

donobyRe- duties, matters and things which theretofore appertained to

be done by or Were authorised, or required to be exercised, done or per-
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formed in or by the said Kecorders' Courts respectively, are County

hereby transferred, and shall appertain to and be exercised, judges.

done and performed by the Courts of General Sessions of the

Peace of the counties in which the said cities are respectively

situate, and the several duties, powers, acts, matters and

things theretofore authorized, or required to be exercised,

done or performed by the said Recorders shall thenceforth be

exercised, done and performed by the Judges of the County

Courts of the said respective counties.

TRIALS AND ASSESSMENTS.

IT. All issues of fact and assessments of damages in the certain

Superior Courts of common law relating to debt, covenant superior

and contract, where the amount is liquidated or ascertained by be tried ^
the signature of the defendant, (a) may be tried and assessed courts!

in the County. Court of the county where the venue is laid, if

the plaintiff desire it, unless a Judge of such Superior Court

shall otherwise order, and upon such terms as he may deem

meet, in which case an entry shall be made in the issue and

subsequent proceedings in words, or to the effect of form A
in the schedule to this Act, in place of the venire facias

;

and in the roll the postea shall be entered in words, or to the

effect of form B in the said schedule, (b)

2. All issues of fact and assessments of damages in actions County

/-. /-I 1 • T 1 1 1 T
Court cases

in any County Court, may be tried and assessed, at the elec- to be tried

PI !••«• •• f> I • 1 TIT- • n • in Superior
tion or the plaintitr, at any sittings or Assize and JMisi Jr^rius Courts.

for the county in which the venue is laid, without any order

for that purpose, in which case an entry shall be made in the

issue and subsequent proceedings in words, or to the effect of

(a) "Where the amount is liquidated or ascertained by the sig lature of the

defendant." The words of the County Courts Act, Con. Stat. U. C. cap. 15, s. 17,

sub-s. 2, are " where the amount is liquidated or ascertained by the act of the

parlies." Bearing this distinction in mind, reference may be made to the follow-

ing cases: McMurlry v. Munro, 14 U. C. Q. B. 166; Wallbridge v. Brown, IS U. C.

Q. B. 168; Miller v. The Beaver Mutual Fire Insurance Co. 15 U. C. C. P. 75; In
re Furnival v. Saunders. 26 U. C. Q. B. 119, decided under the County Courts

Act. The signature of the defendant is necessary in all cases under this section

:

MacPherson et al v. MacPhersnn, Chambers, June, 1870. A note made in the

United States and payable in American currency is not an amount " liquidated

or ascertained," within the meaning of the act: Cushman et al v. Reid, 5 Prac. R.

121; s. c. 20 U. C C. P. 147.

(6) The entry is sufficient if made on the issue book in place of the venire

facias: Walkem v. Donovan, 5 Prac. R. 118; s. c. 5 U. C. L.J. N.S. 181.
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the form C in the said schedule, and in the roll the postea

shall be entered in words, or to the effect of form D in the

said schedule, (c)

Kotiee of 3. In any of the said cases, the notice of trial or assess-

such cases, ment shall state that the cause will be tried, or the damages

assessed, at such sittings according to the fact ; and in cases

in the Superior Courts, where the trial or assessment is

intended to be had in the County Court, the issue shall be

delivered, and the notice of trial or assessment served, ten

clear days before the sittings of such County Court : Pro-

vided always, that nothing herein contained shall prevent a

Judge of the Court in which the action is brought, or after

the record is entered for trial or assessment, the Judge before

whom the trial or assessment is intended to be had, from

entertaining applications to postpone such trials or assess-

ments. (cZ)

How record 4. Subject to the provisions herein contained, the record

judgment'^ shall be made up, and entered and tried as in other cases

;

'^" '^^^
' and in any of the said cases, judgment may be entered on the

fifth day after verdict rendered or damages assessed, unless

the Judge who tried the cause shall certify, on the record

under his hand, that the case is one which, in his opinion,

should stand to abide the result of a motion that may be made

therein in term, or unless a Judge of one of the Superior

Proviso. Courts shall otherwise order : Provided always, that in any

such case the Judge may certify for immediate execution.

Motion 5. Any motion to be made in respect to any nonsuit, ver-
against ver- ,. . . /^ ± r~i

diet, etc., to dict or assessment or damages in any County Court catise

Superio\^ had, tried or assessed at any sittings of Assize and Nisi Prius

shall be made, heard and determined in the Superior Court

of law at Toronto, which the party moving or applying shall

(c) The words of this sub-section embrace partition suits: Symonds v. Symonds
et al, 20 U. C. C. P. 271.

(d) This section enables a plaintiff, at any time after the act came into opera-

t.ion, to take down to the County Court for trial the issues joined in any of the

specified cases of action where the amount is liquidated or ascertained by the

signature of the defendant, whether the issues were joined before or after the act

came into effect; provided only, that notice of trial should be served and the

issue be delivered as prescribed by this sub-section: Cushman et al v. Reid, 20 U.
C. C. P. 147.
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elect, and according to the practice of ttat Court; and any

rule or order made in such cause by such Court shall be valid

and binding, (e)

6. The Clerks of the several County Courts shall provide Books for

books in which the Judges sitting in the Courts of Assize and nottX^o^f

Ntsi Frius, where cases brought in any County Court shall
*"'^^' ^^'^'

be tried or assessed under this Act, may enter their notes of

such trials and assessments ; which books, immediately after

such trials or assessments, shall be returned to and remain in,

the offices of such Clerks.

7. On the application of any of the parties, the County Certified

Court Clerks shall, at the cost of such party, forward to the notes of

Clerk of the Crown and Pleas at Toronto of such of the Supe-
^'^''^^'

rior Courts as such party shall designate, a certified copy of

the Judge's notes of the trial or assessment of any such cases,

together with the record and exhibits, to enable such Supe-

rior Court properly to dispose of any application made, or to

be made in or respecting such cases.

8. The costs on all such proceedings in the said several Costs in

Courts, shall be the usual costs of such cases in the Court in
^^^

which the action is brought,

18. In amendment of the second section of chapter thirty- See. 2, chap.

one of the Consolidated Statutes of Upper Canada, entitled stku.'c.

An Act respecting Jurors and Juries, it is enacted :

—

1. That all issues of fact in any civil action when brought issues to be

in either of the Superior Courts of common law, or in any of damag^s'^as-

the County Courts in Ontario, and every assessment or judgeaione.

enquiry of damages in every such action, may, and in the

absence of such notice as in the next sub-section mentioned,

shall be heard, tried and assessed by a Judge of the said

Courts without the intervention of a Jury : Provided that if

any one or more of the parties requires such issue to be tried Proviso.

or damages to be assessed or enquired of, by a Jury, he shall

give notice to the Court in which such action is pending,

_

(e) The words in italics were not in the act as originally passed, but have been
since added by amendment : see Stat. 33 Vic. cap. 7, s. 8. The decision under
this section is final : Stat. 33 Vic. cap. 1, s. 5.
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and to the opposite party, by filing with his last pleading and

serving on the opposite party, a notice in writing to the eflFect

following, that is to say :
" The Plaintiff (or one or more of

them) (or the Defendant or one or more of them, as the case

may ie,) requires that the issues in this cause be tried, {or

the damages assessed) by a Jury;" and a copy of such notice

shall be attached to the record. (/)

Verdict of 2. That the verdict or finding of the Judge by whom any

havf like such issucs shall be tried or damages assessed, shall have the

dictof juTy.' li^6 effect, as the verdict or finding of a jury, and the like

fees and charges shall be payable in respect of the same:

Provided that the parties shall be entitled to move against

such verdict or finding by motion for non-suit, new trial or

otherwise, within the same time, and on the same grounds

(including objections against the sufficiency or the erroneous

view taken of the evidence) as allowed in cases of trial or

assessment by a jury, {rj)

3. That whenever any one one or more of the parties to

ticerequir- g^^y such actiou shall havc givcn such notice, requiring a iury
mgajury. J ° t \ -o j j

as hereinbefore provided, the cause shall be carried down to

trial in the same manner and with the like effect as if this

Proviso. section had not been passed : Provided always, that it shall

be competent for the parties present at the trial to consent

that the said notice shall be waived, and the case tried or

damages assessed, by the Judge, and to endorse a memoran-

dum of such consent upon the record, and thereupon the said

Judge shall proceed to the trial of the issues or assessment of

to™udge^ the damages without the intervention of a jury: Provided

tr[afb"fury. always, that it shall be competent for the Judge in his dis-

(/) Action on a promissory note ; special plea on equitable grounds ; issue

taken thereon by plaintiff. Joinder of issue by defendant with notice for a jury.

Held regular: Quebec Bank v. Gray, 5 Prac. K. 31. Where a joinder of issues

had been filed before tlie Law Reform Act, leave was given to plaintiff to with-

draw his replication joining issue, and to file a similar replication with a notice

requiring a jury: Synge v. Aldwell, 5 Prac. R. 94. The act applies to ejectment:

Humphreys et al v. Hunter, C. P. E. T. 1870.

(g) Judges of County Courts may try causes brought down from superior

courts without the intervention of a jury: Cushman et at v. Reid, 5 Prac. R. Til.

A judge's decision on facts is to be regarded differently from the finding of a

jury: Smith v. Hamilton, 29 LT. C. Q. B. 394. The court afterwards, on motion,

may pronounce the verdict which in their judgment the judge who tried the

cause ought to have pronounced : Stat. Ont. 33 Vic. cap. 7, s. 6,
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cretioD to direct, tliat notwithstanding anything hereinbefore

contained, any such action shall be tried or the damages

assessed by a jury.

19. Sections ten, one hundred and thirty-two, one hun- Clauses of
chap 31

dred and thirty-three, one hundred and thirty-four, one hun- Con. stat.

dred and thirty-five, one hundred and thirty-six and one pealed.

hundred and thirty-seven of the said Act, entitled An Act

respecting Jurors and Juries, are hereby repealed.

20. Section fifty-one of the said Act as amended by the 29 vie. chap.

Act passed in the twenty-sixth year of Her Majesty's reign, amended.'

chapter forty-four, entitled " An Act to amend the Consoli-

dated Act of Upper Canada intituled An Act respecting

Jurors and Juries," is hereby further amended by inserting

next after the words " Deputy SheriflF of the county " in the

fifth section of the said last mentioned Act, the words ''and

the Junior Judge of the County Court; and the Mayor of

any city situate in such county."

21. The words " The Grovernor " in section fifty-eight of interpreta-

the said Act, shall be held to mean "The Lieutenant-Gover- tain words.

nor of this Province, and the words "The Official Gazette of

the Province" and "The Gazette" in the said section, shall

be held to mean " The Ontario Gazette."

CITY OF TORONTO RE-UNITED TO THE COUNTY OF YORK.

22. Sections one, two, three, four, five, six, seven, eight, Certain see-''_'''' 7 o > tions of 24

nine, ten, eleven, twelve, thirteen, fourteen and fifteen, of the vic, chap.

Act of the Parliament of the late Province of Canada, passed

in the twenty-fourth year of Her Majesty's reign, chapter

fifty-three, entitled " An Act to provide for the separation of

the City of Toronto from the United Counties of York and

Peel for certain judicial purposes," and also the Act passed and of 25

in the twenty-fifth year of Her Majesty's reign, chapter 24, repealed.

twenty-four, entitled " An Act to explain the Act to provide

for the separation of the City of Toronto from the United

Counties of York and Peel," are hereby repealed from the

time this Act shall take efiect; and the City of Toronto shall

thenceforth, for judicial purposes, be re-united to and be part

of, the County of York.
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Condition of 2. All recoguizances conditioned that any person, whether

^.o^iza°nces. as witness, prosecutor, defendant or otherwise, shall appear at

any Recorder's Court of any city, to be held next after the

time this Act shall take effect, shall be obligatory to compel

the appearance of such party at the Court of General Sessions

of the Peace of the county in which the city is situate, to be

held next after this Act shall take effect, and the conditions

of all such recognizances shall be construed as if so expressed;

and all recognizances conditioned that any person, whether as

witness, prosecutor, defendant or otherwise, shall appear at

any sitting of the Court of Oyer and Terminer and General

Gaol Delivery for the County of the City of Toronto, to be

held next after this Act shall take effect, shall be obligatory

to compel the appearance of such party at the sitting of the

Courts of Oyer and Terminer and General Gaol Delivery for

the County of York, which shall be held next after the pass-

ing of this Act, and the condition of all such recognizances

shall be construed as if so expressed.

Former pro- 93. Nothing herein contained shall render invalid any

to^bem-
"'^^ indictment, information, action or proceedings heretofore pro-

^^'''*'
secuted, had, taken or pending in any sitting of the Courts of

Assize and Nisi Priits, Oyer and Terminer or General Gaol

Delivery for the County of the City of Toronto ; but all such

indictments, informations, actions and proceedings shall be

transferred to, and may be continued, prosecuted and pro-

ceeded with, in the Courts of Assize and Nisi Frius, Oyer

and Terminer and General Gaol Delivery for the County of

York.

Existing 94:. Nothing in this Act contained shall alter or affect the

ments"noF' existing arrangements between the City of Toronto and the
afiected. County of York respecting the use of the gaol.

Inconsistent 95. All cnactmcnts inconsistent with any of the provi-

repeaied?*'^
sions of this Act are hereby rspealed, but no Act previously

repealed shall be thereby revived.

commeuce- 96. This Act shall take affect from and after the first day
"''°*-

of February next.
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FORM A.

And the plaintiff, in order to expedite proceedings in this case, having elected

to try the issues {or assess the damages or as well to try the issues as to assess

the damages, as the case may be) at the sittings of the County Court of the County
of to be held at in the said County on the day of ,

18 , the said issues will be tried {or the said damages will be assessed, or both,

as the case may be) at the said sittings accordingly.

FORM B.

And the Jury (or Judge) at the said County Court found that {stating the find-

ing on the issues, or) and the Jury {or Judge) at the said County Court assessed

the damages of the plaintiff at over and aboye his costs ; therefore it is

considered &c. {as the case requires.)

FORM 0,

And the plaintiff, in order to expedite proceedings in this case, having elected

to try the issues {or assess the damages, or both, as the case may be) at the sittings

of Assize and Nisi Prius to be holden at in and for the County of

on the day of ,18 , the said issues will be tried {or the said dam-

ages will be assessed, or both, as the case may be) at the said sittings accordingly.

FORM D.

And the Jury {or Judge) at the said sittings of Assize and Nisi Prius found

that {stating the finding on the issues or) and the Jury {or Judge) at the said sit-

tings of Assize and Nisi Prius assessed the damages of the plaintiff at over

and above his costs; therefore, <fec. {as the case requires.)



THE LAW REFORM AMENDMENT ACTS.

S3 Victoria, Cap. VII. '

An Act to rtiahe further provisions for carrying
out the Act intituled "The Law Reform Act
of 1S6S," and to regulate proceedings on Writs

of Error and Certiorari.

\A9smled to 24<A December, 1869.]

Her Majesty, by and with the advice and consent of the

Legislative Assembly of the Province of Ontario, enacts as

follows :

—

I'owcrsof I. In any action in the County Court entered for trial at
J udge of ... ,... 11 -ji J
Assize as to any Sittings of assize and nut prius, under the said Act passed

courtcauses in the thirty-second year of Iler Majesty's Reign, intituled
j.ned before

^^^ ^^^ Reform Act of 18G8, the Judge presiding at the

sittings shall have the same powers as to amendment of the

record, adding and amending pleadings, putting off the trial,

reference to arbitration, and making the cause a remanet, and

otherwise dealing with the cause and proceedings therein, as

if the action had been commenced in a Superior Court of

Common Law.

>Tbcn such 9. Whenever the said Judge endorses on the record in any

record as a Buch action the word "remanet," and adds any words to the

&™*it^may cffcct following : " And the within cause may be entered and

subs"que^nt t^ed at any County Court or Assizes," such cause may be

alfstzo^*"^ entered at any subsequent sittings of the County Court, or of

Assize and nisi prtus, without any further entry or suggestion

whatever relative thereto, and may be tried and disposed of in

the same way as any other case entered at such sittings.

f
^' ^^ *^^ cases named in the next prior section, an entry

remanet on ghall be made on the record next after the suggestion in the
(lie record. ""^

form C. of the said Act, as follows :
" And at the said sittings

the presiding Judge endorsed, or caused to be endorsed on the

record that this cause was a remanet, and might be entered

.

and tried at any County Court or Assize ;" and the postca
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shall then be adapted to the finding of the issues, as they may

be tried and determined before a Judge or a jury in the

County Court, or at the sittings of Assize and nisi prius.

4. Whenever any such cause is referred to arbitration by powers of

the presiding Judge at such sittings, the County Court in court as to

which the action is brought, and the Judge thereof, shall t^en Judge

have the same power to enforce the award, and make orders referTto

and rules relating thereto, and to setting aside of the award, arbitration,

as if the order referring the case to arbitration had been made

by the County Judge.

5. The decision of the Superior Court of Law, at Toronto, Decision
, , , . ,. „ . under sub-s.

on any motion made under sub-section five ot section seven- 5, s. 17, to

teen, of the said statute, as amended by section eight of this

Act, shall be final, and shall not be subject to appeal to the

Court of Error and Appeal, or to any writ of error to that or

any other Court.

O. Whenever the verdict or finding of the Judge is moved See. is,

siib-SGC 2
against under sub-section two, of section eighteen of the said amended •

statute, it shall not be obligatory on the Court before which on^notioii

8uch motion is made to grant a new trial when the objections verdict, &c

,

taken are against the sufficiency of the evidence, or the erro- verdict^*

neous view taken thereof by the Judge, or on a mistaken

view of the law of the case ; but the Court may pronounce

the verdict which, in their judgment, the Judge who tried the

cause ought to have pronounced, and amend the postea, and

enter the verdict accordingly, subject nevertheless to appeal

on the same grounds as if the decision of the Court had been

to grant a new trial, instead of ordering the postea to be

amended.

T. There shall be sittings of the several County Courts of county

this Province (except for the County of York), on the first tings wlth-

Monday in the months of April and October in each year, fn ApriiYnd

whereat all issues of fact in any civil action brought in the
^^°'^^-

Court wherein the sittings shall be, and every assessment and

enquiry of damages in any such action may be heard, tried

and assessed by the Judge of such Court without the inter-

vention of a jury in those cases where no jury is required;
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and on any such finding, assessment or enquiry, the postea

shall be to meet the facts.

Sec. ir, 8. Sub-section five, of section seventeen, of the said Act,

Amended.' is hereby amended by inserting the word ''non-suit" after

the word "any" in the first line, and inserting the words

"cause, had" after the word " court" in the second line.

On removal 9. In any case removed from the County Court to either
by certiorari piri-/~t n m ti • n ^
proceedings 01 the feupcrior Courts 01 Common Law by a writ of Cer-

shaiinot tiorari, it shall not be necessary to declare de novo, but the

now!
^ case shall proceed on the record as it stands when removed

into the Superior Court, and all subsequent proceedings may
be had and taken in the cause in the same way as if it had

been originally commenced and prosecuted in such Superior

Court, {h)

When 10. Whenever it shall appear in any action otherwise of

Court juris- the proper competency of the County Court that such Court

ou'sted, the ^^^ DOt coguizauce thereof from the title to land being brought

remo'ved by ^^ question, or from the validity of any devise, bequest, or
Certiorari,

limitation Under any will or settlement being disputed, it shall

be lawful for any Judge of either of the Superior Courts of

Common Law or the Judge of the County Court before whom
such cause is pending, to order a writ of Certiorari to issue

out of one of the Superior Courts of Common Law to remove
Imposition guch cause into such court : and the Judge making such
of terms on do
granting order may in his discretion make and impose such terms on
Certiorari. *' '

the party applying for such Certiorari as to costs and other-

wise as the Judge may make under section eleven of this

Superior Act; (i) Provided always when such writ shall be issued on

may review the Order of a Judge of a County Court, a Judge of either of

Certiorari the Superior Courts of Common Law sitting in Chambers at

Judge.
°^ Toronto, may rescind such order, or vary the terms thereof or

(A) Before this act it was decided that after a cause had been removed by
certiorari it was necessary to begin de novo : see Fulton v. The Grand Trunk
Railway Co. 17 U.C. Q.B. 428 ; Hankey v. The Grand Trunk Railtaay Co. lb. 472

;

Patterson v. Smith, ] 4 U. C. C. P. 525.

(i) So it was decided that where the jurisdiction of a County Court was ousted

by title to lands coming in question, there could be no certiorari : O'Brien v. Welsh

et al, 28 U. C. Q. B. 394.
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imposed thereby ; and the cause when removed into the

Superior Court shall be proceeded with in the said court in

the manner pointed out in section nine of this Act.

11. No writ of error from either of the Superior Courts Error not t9

of Common Law shall be issued upon any judgment entered, Court judg-
_ _, ' p 1 T-» • ment unless

or in any suit instituted m any County Court or the rrovince foroversioo,

of Ontario, unless the debt or damages recovered or claimed ^fave.
^^

amount to upwards of one hundred dollars, and then only on

affidavit and by leave of a judge of one of the said Superior

Courts in cases in which the said Judge shall think it proper

to issue the said writ, and upon such terms as to payment of

costs, giving security for debt or costs, or such other terms as

he shall think fit.

12. The law and practice as to writs of error, and the pro- Proceeding!

ceedings thereon, shall hereafter be the same as the law and error to

practice now in force in England in respect to writs of error gligilsh

from the Superior Courts of Common Law to Inferior Courts ;
Pi'^'^t'ce,

Provided always that the Judges of the Superior Courts of power to

Common Law in this Province may from time to time alter or as to.

amend the same by rules of Court to be made and signed by

any four of the said Judges, whereof one shall be a Chief

Justice, (y)

13. The fifth section of the said Act is hereby repealed, 32Vic. ch.c,,..,, ,, ,,. ,, s.o,repealed.
and it is hereby enacted that under the sixty-seventh and

sixty-eighth sections of chapter fifteen of the Consolidated

Statutes of LTpper Canada, parties suing or being sued in the

name of others, though not named on the Record, and parties

for whose benefit any suit is prosecuted or defended, and par-

ties suing or defending in the name of others, though not

mentioned on the Record as parties so named, shall, and may Practice on

be considered and construed as "a party wishing to appeal" co. 'court.

under the said sections of the Consolidated Statute above

referred to, and may give, or cause to be given, to the opposite

party, the security referred to in the said sixty -eighth section

of the statute, by a bond executed by two persons, whether

{j ) This section is not retrospective so as to affect a writ of error in respect ol

costs issued before its passing: Fope v. Reilly, 29 U. C. Q. B. 495.

39
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named as sureties or as parties interested, or otherwise, in such

sura as the Judge of the Court appealed from directs ; condi-

tioned that the plaintiff or defendant in whose name the appeal

is made, shall abide by the decision of the cause by the Court

to be appealed to, and to pay all sums of money and costs as

well of the suit as of the appeal awarded and taxed to the

opposite party; in which bond the parties executing the same,

shall justify to the amount of the penalty of the bond by

affidavit annexed thereto in like manner as bail are required

to justify; and if such bond or affidavit of justification, duly

proved as the bond required under the said section of the

statute, are produced to the Judge of the Court appealed from,

to remain with the Clerk of the Court until the opinion of the

Court appealed to has been given, and then to be delivered to

the successful party, then, at the request of the person or

persons on whose behalf the appeal is made, the Judge of the

Court appealed from shall certify under his hand to either of

the Superior Courts of Common Law, nained by or on behalf

of such appellant, the pleadings and other papers in the cause

in the manner pointed out by the said sixty-eighth section of

the said statute, and the cause shall then be treated and dis-

posed of as appeals are directed to be disposed of under the

said section : and the time which the Judge may stay proceed-

ings, at the request of either party, under the sixty-seventh

section of the said statute, to enable the appellant to perfect

the necessary bond to appeal, is hereby extended to ten days

instead of four, as mentioned in the statute. {7c)

(k) The Con. Stat. U. C. cap. 1 5, s. 68, provided that iu " case the party wisliing

so to appeal gives security to the opposite party by a bond executed by liimself

and two sureties, &c." Much difficulty had arisen on the construction of these

words. They were originally construed as applicable only to the actual parties

to the record, and as excluding persons beneficially interested. It was then pro-

vided by tlic 27 Vic. cap. 14. s. 2, that the words "party wishing to appeal"

should be taken to mean, " as well parties sueing in the names of others though not

named on tlie record, as parties so named." This was held to apply to beneficial

plaintiffs only, and to exclude beneficial defendants: Darling \. Sherwood. 2 U. C.

L. J. N.S. 130 ; see further In re Tozer qui tarn. v. Preston, 23 U. C. Q. B. 310 ; Pent-

land V. Heath. 24 U.C. Q.B. 464. Xhe sixty-eighth section was again amended by
the Stat. 32 Vic. cap. 6, s. 5, which provided tliat the words " party wishing to ap
peal " should be held to mean " as well parties on whose behalf or for w-hose benefit

any suit is prosecuted or defended, and parties suing or defending in the name of

others, though not named on the record as parties so named." But a question was
raised as to the sufficiency of these words to extend the meaning of the words of

;j
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14. The junior Judge of the County Court of the County Junior

of York is hereby authorized to transact such business in CoSin^*'
Chambers, in the absence therefrom of the County Judge, as sSchL-
relates to matters over which the said Court has jurisdiction,

^'''^'

and as may according to the course and practice thereof, be
transacted by the Judge of the said Court.

section sixty-eight to all beneficial parties: see Penton v. The Grand Trunk Hail-
way Co. 28 U. C. Q. B. Z61 ; and though no decision was given/he ledslature have
by the clause here enacted endeavoured to make plain Ihei/apparently orio-inal
intention by declaring in express terms that parties suing or being sued in the
name of others, though not named on the record, and parties for whose benefit
any suit is prosecuted or defended, and parties suing or defending in the name of
others, though not mentioned on the record as parties so named, shall be construed^
as " a party wishing to appeal." Mr. Justice Wilson, in McLellm v. McClellaji,"
2 U C. L. J. N.S. 297, notwithstanding decisions apparently to the contrary (see
Pentlnnd v. Heath. 24 U. C. Q. B. 4H4, and Darling v. Sherwood. 2 U. C. L. J.'n" S
130, the latter of which was not cited in the argument,) refused to go beliind the
judge's certificate certifying the proceedings, for the purpose of entertainino- an
objection to the sufficiency of the appeal bond on a motion to strike out^the
appeal, and this ruling was afterwards sustained by the court of Queen's Bench
in Fenion v. The Grand Trunk Railway Co. 28 U. C. Q. B. 367



Victoria, Cap. 8.

An Act to amend sub-sections two and three of
section nine of the Act passed in the thirty-
second year of Her Majesty Queen Victoria,
chaptered six, entitled " Tlie Law Reform Act
of 1868," and to repeal section two of chapter
one hundred and twenty-one of the Consoli-
dated Statutes for Upper Canada.

[Assented to 2^th December, 1869.]

rre»mbie. "Whereas it is desirable to amend sub-sections two and three

of section nine of the Act passed in the thirty-second year of

Her Majesty Queen Victoria, chaptered sis, entitled " The

Law Reform Act of 1868/' and to repeal section two of

chapter one hundred and twenty-one of the Consolidated

Statutes for Upper Canada entitled " An Act respecting the

expenditure of County Funds for certain purposes within

Upper Canada :" Therefore Her Majesty, by and with the

advice and consent of the Legislative Assembly of the Pro-

vince of Ontario, enacts as follows :

j2Vic. ch.6, 1. That from and after the passing of this Act the word

•monded!"'
' " Magistrates," in the eighth line of sub-section two of sec-

tion nine of the first recited Act shall be struck out, and the

words " Board of Audit hereinafter mentioned" substituted

instead thereof."

S2 vio. ch. 6, 2. That sub-section three of section nine of the first recited

repealed. '

' Act shall be repealed from and after the passing of this Act,

and the following substituted in lieu thereof

:

County ac- " Such of the Said accounts and demands as shall be deli-

and when vered on the first day of the sittings of the said Courts of

General Sessions of the Peace, or of Oyer and Terminer and

General Gaol Delivery, shall be audited by a Board of Audit,

composed of the Chairman of the Court of General Sessions

of the Peace, and two other persons, who shall be appointed

annually for that purpose by the County Council of such

county or union of counties at their first meeting in each
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y«ar, not more than one of sucli persons, being a member, for

the time being ol such County Council ; and such accounts

and demands shall be taken into consideration in the week

next succeeding the week in which such sittings ended, and

disposed of as soon as practicable."

3. That it shall and may be lawful for the County Council Peestoaudi-

of any county or union of counties to pay the persons

appointed by them to serve on the Board of Audit consti-

tuted by this Act, any sum not exceeding two dollars each

for their attendance at such audit.

4:- That from and after the passing of this Act section two cod. stat.u.

of chapter one hundred and twenty-one of the Consolidated 2," r'epeikd!''

Statutes of Upper Canada (now Ontario), entitled '•' An Act

respecting the expenditure of County Funds for certain pur-

poses in Upper Canada" be and the same is hereby repealed.



REGUL^E GEN-ERALES. («)

REGULiE GENERALES AS TO ATTORNEYS. (6)

1. (c) It is ordered that every person applying to be admitted a

member of either of the said Courts, shall leave or cause to be left

with the Clerk of the Crown and Pleas, at least seven days before he

shall apply to such Court for admission, his articles of clerkship, and

also any assignment that may have been made thereof, (d) together

(a) These rules were framed under section 313, C. L. P. Act, 1856 (section 333
of present C. L. P. Act), the notes to which fully explain the powers conferred
upon the judges. The rules are of two classes: the one relating to practice, the
other to pleading. The former came into operation when first made; but the,

latter took effect only when laid befoi-e the legislature. Preceding the new rules,

two old rules with regard to the admission, <fec., of attornej-s are given.

(6) An attorney is an authorized agent who conducts tlie litigation of parties

in the courts, and is treated in many respects as a quasi offi -er of the courts. He
is often dealt with summarily. He has some privileges now, but not so many as

formerly, and is subject to certain disabilities. His admission to practice is now
regulated by Con. Stat. U. C. cap. 35, as amended by Stats, of the late Province
of Canada 23 Vic. cap. 48 ; 28 Vic. cap. 21, and Stat. Ont. 32 Vic. cap. 19. It has
been decided in England that an attorney cannot practise in an inferior court

unless admitted to practice in a superior court: Evans v. P an attorney, 2 Wils,

382. This is the reason why the superior courts will proceed against an attor-

ney for malpractice in an inferior court or elsewhere : lb ; see also Carruthers

v. , &c. Tay. Rep. 243.

(c) This rule is the same as our old rule 51 of H. T. 1850.

{d) It is now provided by Con. Stat. U. C. cap. 35, s. 3, sub-s. 4, as amended
by Stat. 28 Vic. cap. 21, s. 5, that no person shall be admitted and enrolled ae

an attorney or solicitor unless " at least J[ourteen days next before the first day
of the term in which he seeks admission, he has left with tlie secretary of the

Law Society his contract of service, and any assignment thereof, <fec." So far

as the rule under consideration is inconsistent with the statute, it is doubtless

superseded: see In re MacOachen, 20 U. C. Q. B. 321. It is, it will be per-

ceived, inconsistent not only as to the time within which the contract of service

must be deposited, but as to the person with whom the deposit should be made.
The time is now at least fourteen days next before the first day of the term in

which application is to be made, and not seven days as under the rule. The
person is the secretary of the law society of this Province, and not the clerk of

the crown and pleas. It may be held under the statute that where, owing to

peculiar circumstances, such as loss of articles, (fee, a strict compliance with
its provisions is impossible, a cy pres compliance will be sufScient. Such was
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with answers to the several questions hereunto annexed, signed by the

applicant, and also by the attorney or attorneys with whom he shall

have served his clerkship, (c)

the practice in England and in this Province under rules hitherto in force and
corresponding with the statute Such also is the practice to a great extent

under existing rules of the Law Society : see In re Lorwfj, M. T. 2 Vic. MS E. &
H. Dig. " Attorney," i. 3 ; Ex parte Radenhurst, Ti.y, Rep. 138 ; Ex parte Herbert,

2 Dowl. P. C. 172; Ez parte Hulme, 4 Dowl. P. C. 88; Ex parte Blunt, 5 Dowl,

P. C. 231; Ex parte Cooper, lb. 703; Ex parte Lyons, 6 Dowl. P. C. 517; Ex
parte Horner, 5 Jur. 463 ; Ex parte Jackson, 6 Jur. 35 ; Ex parte Guteris, 7 Jur.

1039; Ex parte Estcourt, 8 Jur. 985 ; Ex parte Udall, lb. 1007; Ex parte Chand-

ler, 1 Dowl. N.S. 814; Ex parte Cunhffe, 3 D. <fe L. 348; Ex parte Young, 13 Q,

B. 662: Ex parte M,ikinson, 18 C. B. 661 ; Ex parte Bushe, 4 Jr. C. L. R,. 434.

It is expressly declared that the society may, under certain circumstances, dis-

pense with the production of the contract, &c. : Con. Stat. U. C. cap. 35, s. 5, as

amended by 28 Vic. cap. 21, s 6. Every person duly admitted, sworn, and
enrolled an attorney or solicitor of either of the Courts of Queen's Bench, Common
Pleas or Chancery, is entitled, upon the production of a certificate of his admis-

sion to either one of the said courts, and that the same still continues in force,

and upon signing the roll of the other court, to be admitted as an attorney or

solicitor in any other of the suid courts : Con. Stat. U. C. cap. 35, s. 20. In

England it has been held under Stat. 6 <fe 7 Vic. cap, 73, s. 15, that a person

admitted as a solicitor of the court of Chancery, upon service with a solicitor,

who had not been admitted an attorney of a court of law, might be admitted an

attorney of a court of law: In re Lucas, 2 Jur. N.S. 65.

(e) The Con. Stat. U. C. cap. 35, s. 7, does not make necessary the filing of

answers to questions such as those above mentioned. The Law Society is, how-

ever, empowered to make such rules as they consider necessary for conducting the

examination of persons applying to be admitted as attorneys or solicitors, as well

touching the articles and service, and the several certificates hereinbefore men-

tioned, as the fitness and capacity of such persons to act both as attorneys and
solicitors : lb s. 8. The judges of the courts of Queen's Bench, Common Pleas and
Chancery are also empowered to make rules and regulations : lb. s. 25. Under the

authority of these sections a regulation has been made requiring a given number
of questions to be answered both by the applicant and the attorney or solicitor

with whom he served his time. In England it has been held that an attorney

refusing to answer questions of this nature may be called upon by rule to show
cause why he should not do so : Ex parte Lewis, 7 Jur. 442 ; and be made to pay

the costs of the application: Ex paite Holland, 5 Dowl. P. C. 681. It has also

been held under the old rules that the answers may not only be received a day
later than that fixed for the receipt of them (see cases in preceding note), but

may in certain cases be entirely dispensed with. Thus where an attorney has

left the country for his health: Ex parte Cross, 2 Dowl. N.S. 692; or is unex-

pectedly absent: Ex parte Lyons, 6 Dowl. P. C. 517. How far the courts will

undertake to relax the provisions of the statute is a question. Every person

before being admitted an attorney or solicitor must prove by an affidavit of him-

self, as well as of the attorney or solicitor to whom he was bound, or his agent,

that he hath actually and really served and been employed by such attorney or

solicitor, <fec. : Con. Stat. U. C. cap. 35. ss. 3,4; 2S Vic. cap. 21, s. 5. It has been

held that an articled clerk can serve only one year with the agent of the attorney

in this Province: In re Oilkison. H. T." 7 Wm. IV. M.S. R. & H. Dig. "Attor-

ney," i. 1. If the clerk carry on business in a place where the attorney does not

reside, the service will not be allowed: In re SJcIntoshv. McKenzie. il. T. 7 Vic.

lb. i. 2; Ex parte Mclntyre, 10 U. 0. Q. B. 294. Where the clerk during the



616 REGUL/i; GENERALES AS TO ATTORNEYS. [R. 1.

QUESTIONS TO BE ANSWERED BY THE CLERK.

1. What was your age on the day of the date of your articles?

2. Have you served the whole term of your articles at the oflBce

where the attorney or attorneys, to whom you were articled or assigned,

carried on his or their business? If not, state the reason.

3. Have you at any time, during the term of your articles, been

absent, without the permission of the attorney or attorneys to whom yon

were articled or assigned? and if so, state the length and occasions of

such absence.

4. Have you, during the period of your articles, been engaged or

concerned in any profession, business, or employment, other than your

professional employment as clerk to the attorney or attorneys to whom

you were articled or assigned ?

5. Have you, since the expiration of your articles, been engaged or

concerned, and for how long time, in any and what profession, trade,

business, or employment, other than the profession of an attorney Or

solicitor ?

QUESTIONS TO BE ANSWERED BY TUB ATTORNEY.

1. Has A. B. served the whole time of his articles at the oflSce where

you carry on your business ? and if not, state the reason.

2. Has the said A. B., at any time during the term of his articles,

been absent without your permission ? and if so, state the length and

various occasions of such absence.

3. Has the said A. B. during the period of his articles, been engaged

or concerned in any profession, business, or employment, other than his

professional employment as your articled clerk ?

4. Has the said A. B. during the whole time of his clerkship, with

the exceptions above mentioned, been faithfully and diligently employed

in your professional business of an attorney and solicitor?

entire period of service was a salaried clerk attending a public office, the service

was not allowed : In re Ridoul, T. T. 2 *fe 3 Vic. 31. S R. «fe U. Dig. i. 4. Absence

from ill health allowed: Jn re Uagarly, 6 0. S. 188; In re Holland, lb. 441;

but not for other causes: In re Hume, 19 U. C. Q. B. 373; In re McGregor, 15

U. C. C. P. 54. "Where there is good reason for discharging a clerk from hie

articles, the court has power to allow the same to be done: In re PaKerion,

18 U. C. Q. B. 250. There cannot be a legal partnership between an attorney

and his articled clerk: Dunne v. O'Reilly, 11 U. C. C. P. 404. The court will

not grant to the Law Society the costs incurred in opposing, oven successfully,

the ajtplication of persons to be admitted attorneys : In re Kennedy, 3 Ir. Jur.

N. S. 120.
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5. Has the said A. B. since the expiration of his articles, been

engaged or concerned, and for how long a time, in any and what pro-

fession, business, or employment, other than the profession of an attor-

ney or solicitor?

And I do hereby certify that the said A. B. hath duly and faithfully

served under his articles of clerkship (or assignment, as the case may

be) bearing date, &c., for the term therein expressed; and that he is a

fit and proper person to be admitted an attorney. Rule 51, H. T.

13 Vic.

Q. (ee) It is ordered, that whenever hereafter any attorney of this

Court shall be struck off the roll of attorneys, or be prohibited from

practising as an attorney therein, by order of this Court, for malpractice

or misconduct as an attorney, or other sufficient cause, (/) the clerk of

this Court shall forthwith certify such dismissal or prohibition, and the

{ee) The origin of this is our rule of Q. B. T. T. 15 Vic. ; and though placed

here; among the general rules, it seems still to be restricted to the Queen's Bench

;

for it reads " Whenever hereafter any attorney of this court, <fec. the clerk of this

court shall," &,g. To the rule is added a memorandum to the effect that " a similar

rule exists in the Common Pleas." It seems that independently of any rule the

courts, out of courtesy the one to the other, may do all that this rule prescribes

:

In re Collins, 18 C. B. 272; In re , 1 Ex. 453; In re Smith, 1 B. <fe B. 522;

In re Whytehead', 4 M. & G. 768.

(/) If an attorney disgrace himself by misconduct, so as to be an unfit person

to practice as an attorney, he may be struck off the rolls. In such a case the

courts exercise a discretion as to whether a man whom they have formerly

admitted is a proper person to be continued on the roll : Ex parte Brounsall,

2 Cowp. 829. An attorney convicted of a disgraceful indictable offence: Stephens

V. Eill, 1 Dowl. N.S. 669; In re King, 8 Q. B. 129; such as larceny: Ex parte

Brounsall, 2 Cowp. 829; or of seditious practices: Ex parte Frost, 1 Chit. Rep.

558, n ; or of a conspiracy to extort money by means of libels : In re Hawdone,
9 Dowl P. C. 970 ; is not a proper person to be continued on the rolls as an
attorney ; but a conviction for a conspiracy, unless aggravated, is not, it seems,

of sufficient turpitude to justify the summary interference of the court: Anon.
1 Dowl. P. 0. 174; In re King, 8 Q. B. 129. If an attorney misconduct himself

under circumstances affecting his professional character or course of business as

an attorney, though the circumstances do not constitute an indictable offence,

such attorney may be struck off the rolls: Re Aitkin, 4 B. <fe Al. 47; Ex parte

Boderiham, 8 A. & E. 959 ; In re Smith and Henderson, 13 U. C. C. P. 262 ; In re

Wright, 12 C. B. N.S. 705; or suspended from practising for a certain time;

thus, where he sends a threatening letter to extort money : Rex v. Southerton,

6 East, 126; or conceals himself to avoid service of a rule for an attachment:
In re , I D. <fe R. 529; or refuses to answer interrogatories as to

misconduct imputed to him: Re Holmes, 12 Jur. 667. So an attorney may be
struck off the rolls for irregularities in his articles of clerkship or admission
as an attorney: In re Holland, 6 0. S. 441; but the application to be suc-

cessful must be made within twelve months from the time of the admission of

the attorney or enrolment of his articles: Con. Stat. U. C. cap. 35, s. 19. The
summary interference of the court is not allowed if the matter of complaint, sup-

posing it to be true, be indictable, especially if the charge be contradicted on
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grounds thereof, expressed in general terms, under the seal of this

Court, {g) and shall transmit such certificate to each of the other Supe-

rior Courts of Upper Canada, {Ji) and that this Court, on receipt of any

similar certificate from the Court of Chancery or the Court of Common

Pleas, of any attorney or solicitor of either of the said Courts respec-

tively, having been struck off the roll of such Court, or prohibited from
j

practising therein, shall thereupon take proceedings for striking such 1

person, being an attorney of this Court, from the roll of attorneys, or ^

for prohibiting his practising therein, according to the course and prac-

tice (and in like manner and under like circumstances) observed in

similar cases in the Superior Courts in England. T. T. 15 Vic. Mem.

A similar rule exists in the Common Pleas, (i)

REGULJS GENERALES AS TO PRACTICE.

TKINITY TERM, 20th VIC. (j)

Whereas the practice of the Courts of Queen's Bench and Common
Pleas in and for Upper Canada has been to a great extent, super-

seded or altered by the Common Law Procedure Act, 1856, and it

is expedient that the written rules of practice of the said Courts

should be consolidated : (/c) It is therefore ordered, that all exist-

ing rules of practice in either of the said Courts in regard to civil

actions (J)—save and except as regards any step or proceeding taken

before these rules came into force—shall be, from and after the first

aflSdavit: In re Patterson v. Miller, 1 U. C. Q. B. 256 ; or if an action or other

proceeding in respect of the same subject matter be pending and undetermined

:

Anon. 5 Jur. 678.

(^) This court : i. e Q. B. : see note ee on preceding page.

(A) I. e. Common Pleas and Chancery.

(t) The certificate should show the grounds on which he was struck off the

rolls: In re Tremayne, 14 U. C. C. P. 257. The application should be for a rule

to shew cause, and should not be moved on the last day of term : lb.

(J) Here follow the rules of practice framed by the judges under C. L. P. Act,

1856. They are for the most part copied from the English rules of Hilary term,

1853, framed by the English judges pursuant to the English C L. P. Acts.

(k) Written rules of practice, &c. The object of these rules is to repeal all

existing written rules of practice and to consolidate theiv.—such, for example, as

our rules of T. T. 2 Geo. IV. ; M. T. 4 Geo. IV. ; H. T. 7 Geo. IV. ; E. T. 9 Geo.

IV. ; H. T. 10 Geo. IV. ; E. T. 11 Geo. IV. ; H. T. 1 Wra. IV. ; T. T. 3 <fe 4 "Wm.
IV. ; E. T. 4 Wm. IV. ; T. T. 5 Wm. IV. ; M. T. 3 Vic. ; E. T. 5 Vic ; H. T.

13 Vic. ; T. T. 15 Vic. Unwritten rules, if any such there be, remain in force,

except so far as iacoQsistent with the rules here annotated: Be^st ^- I'of^^^t

13 C. B. 614.

(I) See Tolson v. Bishop of Carlisle et at, 3 C. B. 41.
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day of Trinity Term, 1856, annulled, {in) and that the practice, to

be thenceforth observed in the said Courts with respect to the mat-

ters hereafter mentioned, shall be as follows, that is to say: (?i)

APPEARANCE, (o)

1. (p) The clerks and deputy clerks of the Crown shall enter, in

books to be kept by them for that purpose, (q) every appearance of

which a memorandum according to the statute shall be delivered to

them respectively, and shall file such memorandum on the day they

receive the same, (r)

2. (s) If two or more defendants in the same action shall appear

(m) Shall be annulled This is a very strong expression. Tlie meaning of it

as used in this order is that all written rules of practice in regard to civil actions

in force when the rules here annotated took effect, shall be made void and of no
effect.

(n) In construing these rules of practice, the rules used in the construction

of acts of parliament, so far as applicable, ought to be applied : see Culvert v.

Gandi/, U L. J. Cy. N.S. 141.

(o) It is the duty of a defendant who has been regularly served with process

to appear thereto. Such is the command of the writ, viz. "that within ten days
after the service of this writ on you, inclusi^'e of the day of such service, you do
cause an appearance to be entered for you:" Sch. A, No. 1, 0. L. P. Act. Where
the writ, specially endorsed, was served on 31st December, 1856, and execution

in default of appearance issued on lYth January, 1857, held too soon, and there-

fore irregular: Kerr et al v. Bowie, 3 U. C. L. J. 111. And per judicem, "The
summons was served on 31st December, and by it the defendant was told that he
must cause an appearance to be entered for him within ten days after the service

of the writ, inclusive of the day of such service. We must therefore count 31st

December as one of the ten days, and besides that day defendant had the first

nine days of January to enter his appearance. It would be impossible to hold
that he had the ten days, if he were obliged to enter his appearance on 8th

January at latest. Having, therefore, 9th January as his tenth day, he has all

that day on which to enter his appearance, and judgment could not be legally

signed on that day:" lb. In computing the ten days for appearing, the day of

service is reckoned inclusive, not exclusive, so that if the writ be served on Sat-

urday, judgment may be signed one week from the following Tuesdaj^: Ross et al

V. Johnstone et al, 4 U. C. L.J. 21. A defendant by appearing not only waives
any irregularity in the writ, copy, or service, but hy so doing may waive even
the total want of a writ: see note k to section 51 C, L. P. Act.

[p) This rule is original, but in effect the same as repealed section 23 of 12

Vic. cap. 63.

{q) Where an appearance filed by defendant was by mistake indorsed with
letters " 0. C." which misled the deputy Clerk of the Crown, who was also clerk

of the county court, and caused him to file the appearance among his county
court papers, and plaintiff finding no appearance, signed judgment, the judgment
was set aside upon payment of costs by defendant : Dickie et al v. Elnislie, 3 TJ.

C. L. J. 107.

(r) See section 53, C. L. P. Act, and notes thereto.

(s) Taken from Eng. R. G. No. 2 of H. T. 1853.
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by the same attorney and at the same time, (<) the names of all

the defendants so appearing shall be inserted in one memorandum of

appearance, (w)

ATTORNEY AND GUARDIAN, (v)

3. (w) An attorney not entering an appearance in pursuance of hi«

undertaking, shall be liable to an attachment.

4. (x) No attorney shall be changed without the order of a

Judge, i^)

5- (2) A special admission of procJiein amy or guardian to prose-

cute or defend for an infant shall not be deemed an authority to prose-

cute or defend in any but the particular action or actions specified, (a)

{t) Where an attorney without authority entered an appearance and defendant

had not received any notice of the writ, on his application the appearance and
all subsequent proceedings were set aside: Wriylit et al v. Hull et al, 2 Prac.

R. 26.

(u) As to the form and mode of appearance: see section 53, C. L. P. Act, and
notes thereto.

{v) At one time all appearances were in person, but it is now the practice,

with a few exceptions, to appear by attorney.

{w) Taken from Eng. R. G. No. 3 of H. T. 1853, the origin of which was Eng,
R. G. No. 31 of H. T^ 2 Wm. IV.: Jervis N. R. 66. An attorney by accepting

service of a writ of summons undertakes to enter an appearance for defendant:

Starralt v. Manning, 3 U. C. L. J. 10. Where an attorney undertakes to appear,

the court will compel him to do so although imposed upon when he gave the

undertaking: Lorymer v. HuUhter, 2 Str. 698. The appearance must be in a

manner agreeable to the situation of the defendant; thus, if the defendant be an

infant, the appearance must be by guardian: Strattony. Burgis, 1 Str. 114. The
punishment for non-appearance after an undertaking to appear is, as ordered by
this rule, attachment. Before, however, moving for the attachment, a request

should be made of the attorney to enter the appearance: Jacobs v. Muf/natfy

V Jur. 326. It seems the undertaking need not be in writing: Anon. 2 Chit. R.

36 ; Lorymer v. Hollister, 2 Str. 693.

(x) Taken from R. G. No. 4 of H. T. 1S53.

(.v) This rule it is apprehended, only applies where the attorney acting ha*

authority to do so, and his authority has not expired: see Doe d. Bloomer et al

V. Brnnsom, 6 Dowl. P C. 490 ; May v. Pike, lb 667 ; and does not apply where
a party defends in person and afterwards appears by attorney : Jones v. King,

5 D. it L. 412; Kerrison v. WalHtigborough, 5 Dowl. P. C. 564. An order under

this section has been granted without an affidavit : In re Glasse v. Glasse, 2 U.

C. L. J. 213.

(2) Taken from Eng. R. G. No. 5 of H. T. 1853, the origin of which was Eng.

R. G. No. 2 of H. T. 2 Wm. IV. : Jerv. N. R. 67.

[a] In the English conrt of Common Pleas the admission was special to prose-

cute or defend a particular action, or general to prosecute and defend all actions

whatsoever; but it was said that the practice of the English court of King's

Bench, to which the practice of our Queen's Bench was made to conform, a
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JOINDER OF PARTIES. (&)

O. (c) Whenever a plaintiff shall amend the writ after notice by the

defendant, or a plea in abatement of a non-joinder, (o?) by virtue of

the Common Law Procedure Act, 1856, section 69, (e) he shall file a

consent in writing of the party or parties whose name or names are to

be added, (/) together with an affidavit of the handwriting, and give

notice thereof to the defendant, unless the filing of such consent be

dispensed with by order of the Court or a Judge, {g)

PLEADINGS. (/()

7. (t) No side bar rule for time to declare shall be granted. (J)

8- (^) The defendant shall not be at liberty to waive his plea, or

enter a relicfa verijicatione, (0 after a demurrer, without leave of the

Court or of a Judge, unless by consent of the plaintiff or his attorney.

special admission would be sufficient in all actions: Archer v. Frotcde. 1 Sir.

305 ; -Jervis N". R. 57. In the rule here annotated the practice of the Common
Pleas has been adopted.

(b) A consideration of the right of two or more persons to be joined as plain-

tiffs, or the liability of two or more persons to be joined as defendants in an
action either upon contract or for tort, often presents questions of great nicety.

The subject is discussed in sections 63 and 64, C. L. P. Act, and notes thereto.

(c) Taken from Eng. R. G. No. 6 of H. T. 1853.

{d) As to pleas in abatement: see note w to section 67, C. L. P. Act.

(e) As to when and under what circumstances the amendments may be made

:

see notes x to section 67 C. L. P. Act.

(/) The consent may be in this form—" Title of court and cause I consent

to be joined as a defendant in the above cause together with the above-named
defendant. Dated," &c.

(g) Relative powers : see note w to section 48, C. L. P. Act

(A) See C. L. P. Act, section 90 et seq. and notes thereto.

(t) Taken from Eng. R. G. No. 7 of H. T. 1853.

(/) It is necessary for a plaintiff liable to judgment of non proe and desiring

further time to declare, to make application to a judge in chambers for that

purpose.

(k) Taken from Eng. R. G. No. 8 of H. T. 1853. This rule, so far as it pre-

vents a defendant waiving his plea after demurrer without leave, is a re-enact-

ment of Eng. R. 6. No. 46 of H. T. 2 Wra. IV. Jervis N. R. 71, from which our
old rule No. 11 of E. T. 5 Vic. Cam. R. 22, was copied.

(Z) In the Common Pleas and Exchequer of England the defendant eould not

waive his plea: Chit. Prac. 136; but in the King's Bench it was necessarj^ to

rule the defendant to abide by his plea, which occasioned delay and expense,

and afforded an opportunity to plead sham pleas: Jervis N. R. 71. Our prac-

tice being that of the King's Bench, the object of our rule 11 of E. T. 5 Vic. and
of the rule here annotated, is to put an end to the practice of defendants plead-
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@. (rn) In> case the time for pleading to any declaration or for an-

swering any pleading, shall not have expired before the first day of

July in any year, the party called upon to plead, reply, &c., shall have

the same number of days for that purpose after the twenty-first day of

August, Qi) as if the declaration or preceding pleading had been deli-

vered or filed on the twenty-first day of August, (o)

10. {p) When a defendant shall plead a pica of judgment recovered,

he shall in the margin of such plea state the date of such judgment,

and if such judgment shall be in a court of record, the number of the

roll (if any) on which such proceedings are entered, and in default of

his so doing, the plaintiff shall be at liberty to sign judgment as for

want of a plea, (g) and in case the same be falsely stated by the defen-

in^, and often purposely so, a bad plea, which on being demurred to, he could
withdraw by entering a relicia vcrificalione. and upon which he would not have
to pay any costs unless the plaintiff afterwards got Judgment in the action, when
they would be allowed to him as costs in the cause. Such cannot now be done
"without leave of the court or of a judge, unless by consent of the plaintiff or
his attorney: see Davidson v. Bohn. 5 C. B. 170; see further Cooper v. J'ainler,

13 il. &. W . 734, n. The application to withdraw one plea and plead another, if

made bona fide and appearing to be reasonable, will be granted at any stage of
the cause: Free v. Haickins, 7 Taunt. '27S. It is usual, however, for the court
or judge to impose terms, such as short notice of trial, <tc. : Taylor v. Joddrell,

1 "VVils. 254; Wi'kes v. Wood. 2 Wils. 2()4. It seems tiiat if a defendant without
leave, in violation of this rule, withdraw his plea, plaintiff may sign judgment:
Fabner v. Dixon, 5 D. <fe R. 6'J3.

(m) Taken, with modifications, from Eng. R. G. No. 9 of H. T. 1853, the
origin of which is Eng. R. G. No. 12 of M. T. 3 Wm. IV : Jervis N. R. 97.

(ii) See section 59 C. L. P. Act.

(o) This rule applies as well where a defendant has farther time to plead,
which does not expire before the commencement of vacation, as where the
original time to plead does not so expire : Wilson et al v. Bradxlocke, 2 Dowl.
P. C. 416 ; Trinder v. Smcd/ey, 3 Dowl. P. C. 87. If the time for pleading expire
before 1st July, plaintiff may sign judgment whenever he chooses afterwards

;

but if it expire on 1st July, he cannot sign judgment until the expiration oj the
time limited for pleading after vacation: Morris v. Hancock, 1 Dowl. N.S. 320;
Saveri/ v. Lister, 6 D tfe L. 257 ; Scverln v. Leicester, 12 Q. B. 949. A plea filed

or served between 1st July and 21st August is a nullity : Mills v. Broivn, 9 Dowl.
151. So if 30th June be a Saturday, and a plea be tiled and s/erved after three
o'clock on that dav, it will be considered as filed and served on 2nd July and so
a nullity : see Sharp v. Eoe, 1 H. <Si N. 496 ; and R. G. Pr. 135.

(p) Taken from Eng. R. G. No. 10 of H. T. 1853, the origin of which wa."

R. G. No. 8 of 4 Wm. IV: Jervis N. R. 107.

{q) This rule does not seem to apply to a plea by an executor of a judgment
recovered, for that is in effect only a plea of plene adnimistravit : Power v. Fry,
3 Dowl. P. C. 140. Indeed it is known that the rule when first passed was only
intended to apply to the usual sham plea of a judgment recovered by plaintiff

against defendant for the same demand : Brokenshir v. Monger, 9 M. & \V. 112,
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dant, the plaintiff, on producing a certificate from the proper officer or

person having the custody of the records or proceedings of the court

where such judgment is alleged to have been recovered, that there is

no such record or entry of a -judgment as therein stated, shall be at

liberty to sign judgment as for want of a plea.

PAYMENT OF MONEY INTO COURT, (r)

11. (s) No affidavit shall be necessary to verify the plaintiff's sig-

nature to the written authority to his attorney to take money out of

court, unless specially required by the master, (t)

1!J. (it) When money is paid into court in respect of any particular

sum or cause of action in the declaration, and the plaintiff accepts the

same in satisfaction, the plaintiff, when the costs of the cause are

taxed, shall be entitled to the costs of the cause in respect of that part

of his claim so satisfied, up to the time the money is so paid in and

taken out, whatever may be the result of any issue or issues, in respect

of other causes of action; (y) and if the defendant succeeds in defeat-

pe7- Parke, B. It does not apply to a plea that a cause of action was set off in a

previous action: lb. 111.

(?•) As to when and under what circumstances money may be paid into Court

see section 99 C. L. P. Act, and notes thereto. And as to the effect thereof, see

notes to section 102 C. L. P. Act.

(s) Taken from Eng-. R. G. Ko. 11 of H. T. 1853.

(t) This it is believed was the well understood practice before this rule

was made.

{u) Taken from Eng. R. G. No. 12 of H. T. lSo3.

(v) Hitherto when money was paid into court in satisfaction of part only of

plaintiff's demand, there being other issues upon which the parties were pro-

ceeding to trial, plaintiff was not held upon taking the amount out of court to

be eutitled to costs : Cauty v. Gi^ll, 4 M. & G. 907. In general, where plaintiff

replies by accepting the sum paid into court on a specific plea, he is entitled to

his ccists of suit (section 102 of C. L. P. Act) on that plea, whatever becomes of

the other issue or issues, if others there be: Rumbelow v. Whallei/, 16 Q. B. 397.

So plaintiff is entitled to the general costs of the cause when defendant pays
money into court on a new assignment and it is accepted: Benny. Bateman,

8 M. '& W. 666. A plaintiff brought an action for £12 5s. VW. for goods sold

and delivered. The defendant paid £10 on account, and before declaration took

out a summons calling on the plaintiff to show cause why the proceedings

should not be stayed on payment of the further sum of 6s. 4^d. and costs. The
plaintiff claiming more, no order was made. A declaration was afterwards deli

vered, and the defendant paid 'Zs. into court, which plaintiff accepted. Held.

dissentknte Cresswell, J., that the plaintiff's acceptance of 'Zs: after his refusal of

6s. 4^d. did not disentitle him to the costs incurred subsequently to the offer

:

Shaw V. Hughes, 15 C. B. 660. To an action for more than £20, defendant paid

into court a less sum than £20, which plaintiff took out in full satisfaction, and
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iag the residueof the claim, he will be entitled to the costs of the

cause in respect of such defence commencing at " Instructions for

Ple;i," but not before.

13. (w) Where money is paid into Court in several actions which

are consolidated, and the plaintiflf, without taxing costs, proceeds to

trial on one, and fails, he shall be entitled to costs on the others, up to

the time of paying money into court, (a;)

DEMURRER, (y)

14. (2) The party demurring may give a notice to the opposite

party to join in demurrer in four days, (a) which notice may be

entered a nolle prosequi as to the residue. Held that the money so paid into

court and taken out entitled plaintiff to his costs of suit without the order of a

judge: Chambers v. Wiles, 24 L. J. Q. B. 267. Where a plaintiff refused a sum
of money tendered through the medium of a judge's summons in satisfaction of

his claim, and afterwards took out of court a sura slightly exceeding that so

tendered, his conduct was held not to be such prima facie evidence of oppression

as to deprive him of costs: Shaw v. Hughes, 15 C. B. 6ti0. To inquire whether
the sum ultimately accepted- is substantially the sum which was offered would be
to introduce in many cases a very inconvenient discussion : lb. 665, /?«• Maule,

J, When money is paid into court after issue joined and plaintiff elects to go
on with the action for the residue of the claim and fails at the trial, he is not

entitled on taxation of costs to the costs of preparation for trial, even although
partly incurred before the payment into court : Harold v. Smith, 5 H. tfe N. 381.

(«t) Taken from Eng. R. G-. No. 13 of H. T. 1853, the origin of which is Eng.
R. G. No. 104 of H. T. 2 Wm. IV. Jervia N. R. 89, from which our Rule No.
27 of E. T. 5 Vic. Cam. R. 31, was taken.

[x) Where several actions are consolidated, plaintiff is generally made to pay
the costs of the application: see Cecil v. Brigges, 2 T. R. 639.

{p) A demurrer in pleading is an admission by one party of the fact or facts

charged in the pleading of his opponent, but referring the law arising on such

fact or facts to the judgment of the court. The only cause of demurrer now
allowable is that the pleading of the opposite party does not contain sufficient

ground of action, defence, &G. : C. L. P. Act, section 1 20. Either party may
with leave plead and demur to the same pleading at the same time : lb. section

109. W^here a demurrer was signed " A. B. detendant's attorney," A. B. being

both the counsel and attorney of the defendant, the signature was considered

sufficient, as the words " defendant's attorney" miuht be rejected as surplusage

:

Lemome v. Raymond, H. T. 5 Vic. MS. R. &. H. Dig. "Demurrer," 7. However,
it is now enacted that the signature of counsel shall not be required to any
pleading: C. L. P. Act, section 90. A demurrer commencing, "and the defen-

dant says that the said declaration is not sufficient in law," and then proceeding

to assign separate causes to each count, is in form a demurrer to the whole

declaration : Parrett Navigation Co. v. Slower et al, 6 M. & W. 564.

(;:) Taken from Eng. R. G. No. 14 of H. T. 153, the origin of which is Eng.

R. G. No. 3 of H. T. 4 Wm. IV: Jervis N. R. 106.

(a) Neither party can be compelled to join in- the demurrer before the expir-

«tion of the four days: Hall v. Popplewell, 5 M. & W. 341.
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delivered separately, or endorsed -on the demurrer, (h) otherwise

judgment, (c)

15. (f?) No motion or rule for a concilium shall be required, but

demurrers as well as all special cases, (e) special verdicts, (/) and

appeals from county courts (jj') shall be set down for argument at the

request of either party with the proper officer, {gg) four days before

the day on which the same are to be argued, and notice thereof shall

be given forthwith by the party setting.the same down to the opposite

party. Qi)

(6) The notice may be in this form

—

Title of Court and Cmtse. Take notice

that unless you join in the demurrer in this cause in four days' judgment will be
signed against you. Dated, &c.

(c) If either party obtain a rule which operates as a stay of proceedings
after the time for joining in demurrer has expired, but before judgment is

signed, he has the whole of the day on which the rule is discharged to join in-

the demurrer: Ver7ion v. Hodgins, 4 Dowl. P. C. 665 ; Hall v. Popjilewell, 5 M. &
W. 341. In trespass the defendant pleaded two pleas, upon one of which the
plaintiff joined issue, and replied to the other; the defendant rejoined and the
plaintiff demurred to the rejoinder; the defendant did not join in demurrer, but
gave notice to the plaintiff that he should take no further steps in respect of his

second plea: the court set aside for irregularity a judgment si2:ned upon the

whole record: Hitchcock Y.Walter, 6 Dowl. P.O. 457; see also Mclntyre y. Miller

et al, 2 D. & L. "708.

{d) Taken from Eng. R G. No. 15 of H. T. 1853, the origin of which was Eng.
R. G. No. 6 of H. T. 4 Wm. IV. Jervis N. R. 106, with which our old Rule No.
20 of E. T. 5 Vic. Cam. R. 28 corresponded.

(e) As to special cases: see notes to section 154 of C. L. P. Act.

(/) As to special verdicts: see notes to section 25 of the Ejectment Act.

{g) As county court appeals must be set down for argument for the first or

second paper days of each term, such day being the first paper day next after

the date of the appeal bond, unless leave be granted by the court upon special

affidavit to set it down for a subsequent paper day: R. G. H. T. 30 Vic. 26 U. C '

Q. B. 421.

{gg) Either party may set down a demurrer for argument : Jones v. Dunn,
1 U. C. C. P. 204. A demurrer was set down by the plaintiff before the opening
of the court on the first day of Michaelmas Term for argument on the second
paper day, and afterwards about twelve o'clock on the same day it was set down
by defendant for argument on the first paper day. During the same term in

Practice Court a rule to strike out the demurrer entered by the defendant was
discharged, on the ground that the plaintiffs entry was improperly made before

the court met. The court, however, heard the cause on the day for which it had
been entered by the plaintiff, holding that he had a right to set it down before

the opening of the court Moody v. Dougall, 3 Prac. R^ 145.

(h) The notice may be in this form— Title of Court and Cause. Take notice

that the demurrer to be argued in this cause was this day set down for ail-
ment for the day of instant.—In ordinary cases the notice should be given
ft sufficient time to enable the opposite party to prepare for the argument

:

Britten v. Britten et al, 2 DowL P. C. 239. Where a demurrer is manifestly for

40
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16. (0 The party whose pleading has been demurred to shall, with

his joinder in demurrer, or at any time within the time allowed for

joining in demurrer, (_;') or within such further time as a judge on

application may allow, deliver to such opposite party a notice in wriunf»

of all exceptions, intended to be taken on the argument to any preced-

ing pleading of the party demurring, and in default of such notice,

ehall be precluded from arguing any such exception, (A-) and all excep-

tions whereof notice has been so given shall be entered on the demurrer

books, to be delivered to the judges, and if the party setting down the

case for argument shall omit to enter on the demurrer book any excep-

tion made by the opposite party, of which he has had due notice, the

court may, in its discretion, either give judgment in favor of such

delay, the court may allow it to be set down for argument even on the last day
of term: Wilson v. Tucker, 2 Dowl. P. C. 83 ; Cooper v. Hawkes, 1 C. it J. 219.

The demurrer cannot be set down for ari^ument before the opposite party has
joined in demurrer, and consequently notice that the demurrer has been set

down cannot be served at the time of the delivery of the joinder in demurrer

:

Gibhom V. Mottram, 1 D. <fe L. 815 ; Hall v. Foppleicell, 5 M. it W. 341 ; Howorlh
V. Hubbersty, 3 Dowl. P. C. 457. Where a rule with a stay of proceedings has
been taken out and served to show cause why a verdict rendered should not be
set aside for irregularity, a notice of argument of demurrer and the setting

down the same demurrer subsequent to the rule, will be set aside with costs :

- City Bank v. Eccles, 5 U. C. Q. B. 633. The demurrers are to be set down for

argument "four days before the day on wliich the same are to be argued. This
apparently excludes the day on which the argument is to take place. But the
practice is to include it as one of the four da3-3.

{i) Taken from our Rule No. 27 of H, T. 13 Vic.

{j) See R. G. pr. 14.

{k) After judgment has been once given on the record against a defendant

upon a demurrer to his pleas, and he has been allowed to add another plea

which when demurred to he abandons, he cannot be allowed on his second

demurrer to take exceptions to the declaration, the court having already ad-

judged it to be good : Hobson v. Wellitiffton District Mutual Fire Insurance Co.

7 U. C. Q. B. 19. Where defences were severallj' pleaded to the several counts

of a declaration, and demurred to and not supported, and on the argument of

the demurrer an exception was taken to the whole declaration that it was bad
for a misjoinder of counts, the first and third counts being in assumpsit and the

third in case, the court though admitting the declaration to be bad for the

reason assigned would not give judgment against the plaintiflf—the question

npon the consistency of the declaration as a whole not having been raised under

the demurrer: McLeod v. Eberis et al, lb. 2o\. Where no notice of exceptions

to the declaration after demurrer to a plea is given, the court will refuse to

entertain the excei:)tions of their own accord, unless the declaration shew that

on the facts stated the plaintiff really has no ground of action : Shouldice v.

Fraser, lb. 60 ; see also Ferrie et al v. Lockhart, 4 U. C. Q.B. 477. Where there

is a demurrer to a plea and exceptions are taken to the declaration, if the

plaintiff on the argument abandons the demurrer to the plea, the court will not

give judgment on the exceptions: Martin v. Arthur, 16 U. C. Q. B. 483.
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opposite party, or may strike the case out of the paper, and allow the

opposite party reasonable costs for attending to argue the demurrer. (/)

IT. (??0 Four days (?i) before the day appointed for argument, the

party setting down the case for argument (o) shall deliver a copy of the

demurrer book, special case, or special verdict to each of the judges,

otherwise the case shall not be heard, (p)

18. (2) When there shall be a demurrer to part only of the declara-

tion, or other subsequent pleadings, those parts only of the declaration

and pleadings to which such demurrer relates, shall be copied into the

demurrer books, and if any other parts shall be copied, the master

shall not allow the costs thereof on taxation, either as between party

and party, or as between attorney and client, (r)

CHANGE OF VEXUE. (0

10. (?0 No venue shall, unless upon consent of the parties, be

(I) Xotice of exceptions to the declaration having been duly served by the

defendant were omitted by the plaintiff in the demurrer books entered bj^ him.

The court refused to give judgment in favor of the defendant as allowed by the

rule of court, the plea being clearly bad, but allowed the exceptions to be

argued : Curry v. McLcod, 12 U. C. Q. B. 545. Semhle, that such cases will in

future be struck out of the j^aper : lb.

{m) Taken from our old Rule No. 28 of H. T. 13 Yic.

(«) Sunday to be included unless the last of the four days: Hodgins v. Han-

cock, 14 M. <fe W. 120.

(0) Either party may in this Province set down a demurrer for argument

:

R. G. pr. 1 5. The JEnglisli practice is different : R. G. No. IG of H. T. 1853, taken

from R. G. No. 7 of H. T. 4 Wm. IV : Jervis N. R. 107.

( jo) And the demurrer may be struck out : Abraham v. Cook, 3 Dowl. P. C.

215; Watson v. Scarlett, 1 D. & L. 810 ; see also Fishers. Snoto, 3 Dowl. P. C. 27;

Sandall v. Bennett, 2 A. cfc E. 204; Sandhurst v. Haynes, 13 W. R. 291.

{q) Taken from Eng. R. G. No. 17 of H. T. 1853.

(r) The object of this rule is a good one, viz., to save expense in the copying

of unnecessary pleadings.

[t) The county where the action is brought must be specified, so that there

may be process to the sheriff of that county to bring a jury to try the cause:

see Mostyn v. Fabric/as, 1 Cowp. 1 76. This county which is made to appear on
the face of the declaration is called the venue (vicenetium). If there be good
reason for having the trial in a county other than that specified, there must be

a " change of venue." The change is always made " according as it shall

aopear to the court or judge that the cause may be more conveniently and fitly

tried in the county in wMch the cause of action arose, or that in which the

venue has been laid."

(u) Taken in part from Eng. R. G. No. 18 of H. T. 1853. Tiie rule applies to

actions commenced before the C. L. P. Act came into force, when the application

to change the venue is made after that time : Smythe et al v. Tower, 2 U. C.

L. J. 183.
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ohanget], (/) without an order of the court or of a judge, made after a

rule to show cause or a judge's summons; (w) but such order may

nevertheless be made before issue joined in those cases in which it

'"could have been so made before this rule; (x) and in all cases the

venue may or may not be changed, according as it shall appear to the

court or judge, that the cause may be more conveniently and fitly tried

in the county in which the cause of action arose, or in that in which

the venue has been laid, (y)

PARTICULARS OF DEMAND OR OF SET-OFF. (.')

20. (a) With every declaration (unless the writ has been specially

endorsed under the provisions contained in the 41st section of the

Common Law Procedure Act, 1856) (b) delivered, containing causes /

of action, such as those set forth in schedule B of that Act, numbered

'

from one to eleven inclusive, or of a like nature, (c) the plaintiff shall

(v) The rule is prohibitory. It means that an order to change the venue shall

not be made of course, but only after a summons to show cause: £ejff v. Forbes

et al, 13 C. B. 616, per Maule, .J.

[w) Formerly tliere were cases in which defendant might change the venue as

a matter of course, reserving to plaintiff the right to bring it back upon under-

taking to give material evidence. Xow, to prevent the delays arising from such
a practice, no change can be made without the knowledge of ijlaintiff, and theu
only after an opportunity afforded him to show cause. As to when, in an appli-

cation to change the venue, a common affidavit is sufticient and when a special

affidavit is required: see note h to section 89, C. L. P. Act,

(.t) It is a common practice to impose terms when granting the application, so

as to protect plaintiff from disadvantageous results : Bowring v. Bignold, 1 Dowl.
P. C. 685 ; Keys v. Smith, 10 Bing. 1 ; Atlwood v. Ridley et al, 2 M. «S: G. 893;
see furtlier note h to section 89, C. L. P. Act.

(//) An order to change the venue was refused when applied for on the com-
mon affidavit, tliougli defendant had proceeded by summons in a case where
plaintiff bliowed that lie could give evidence in the county where the venue was
laid, and defendant did not eliow any special circumstances for a change: Car-

ruthers v. Dickey, 2 U. C. L. J. 185. The practice is pow to change the venue
to the county where it can be most conveniently tried: see note h to section 89,

C. L. P. Act.

.(2) The object of particulars of demand or of set-off is to explain respectively

the declaration and plea, where, by reason of generality, the exact demand or

defence is doubtful. Hence particulars are more especially required when the

declaration is on the common counts. It would seem that courts of common
law, Independently of any statute or rule, have jjower to order particulars of

•Jeaiand and of set-off: Bulnoii v. Mackenzie, 4 Bing. N. C. 132, per Tindal, C, J.

(a) Taken from Eng. R. G. No. 19 of II.T. 1853. the origin of which was Eng.

R. G. No. 6 of T. T. 1 Wm. IV. Jervis N. R. 43, with which our old Rule No. 7

of E. T. 6 Vic. corresponded: Cam. R. 19.

{h) Now section 15 of C. L. P. Act, which see, and notes thereto.

(e) i. e. Common counts or counts of a like nature. It may, however, be la-id

down as a rule that although the declaration contain only special counts, yet
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deliver full particulars of his demand under such claim, where such

particulars can be comprised within three folios, and where the same

cannot be comprised within three folios, be shall deliver such a state-

ment of the nature of his claim, and the amount of the sum or balance

which he claims to be due, as may be comprised within that number of

folios; (ti) and with every plea of set-off containing claims of a similar

nature as those m respect of which a plaintiff is required to deliver

particulars, the defendant shall, in like manner, deliver particulars of

his set-off; (e) and to secure the delivery of particulars in all such

cases, it is ordered that, if any such declaration shall be delivered, or

if any plea of set-off shall be delivered without such particulars or

such statement as aforesaid, and a judge shall afterwards order a deli-

very of particulars, the plaintiff or defendant, as the case may be, shall

not be allowed any costs in respect of any summons, for the purpose

of obtaining such order, or of the particulars he may afterwards

deliver, (/) and a copy of the particulars of the demand and set-off

where the cause of action is not fully and specifically disclosed in the declara-

tion, and whenever it appears necessary for the furtherance of justice that the

defeudant should have some more specific information, particulars will be
ordered to be given and the proceedings in the mean time stayed. Thus in an
action for not repairing, particulars of non-repair may be ordered: Sowier v.

Hitchcock, 5 Dowl.- P. C. 724 ; see also Roberts v. Rowlands, 3 M. & W. 543. But
in an action for the breach of the warranty of a horse, an order for particulars

of the unsoundness was refused: PijUe v Stephen, 8 Dowl. P. C. 771. In actions

for torts or wrongs unconnected with contract the practice is in general to

refuse particulars, but under certain circumstances even in these actions parti-

cnlars have been ordered : see Ives v. Calvin, 1 Cham. R. 8. Thus particulars

'bave been ordered in an action for injury to the person by negligent driving:

Wicks V. 3[ac7iamara et al, 3 H, & N. 568.

{d) Notwithstanding this rule, when plaintiff made a statement of his claim,

averring that particulars exceeded three folios, a judge in chambers ordered
further and better particulars. The rule does not debar a judge from ordering

such particulars as he sees fit : Hall v. Bowes, 2 U. C. L. J. 208.

(e) Particulars ordered of a plea of fraud: McCreight O.M. y. Stevens, 31 L. J.

Ex. 455. So where in an insurance case the plea simply alleged that the pro-

posal which was the basis of the policy was untrue : Marshall v. The Emperor
Life Assurance Society, L. R. 1 Q. B. 35. A judge's order requiring the defen-

dant to deliver a particular of his set-off, and ordering " that in default thereof

defendant shall be pi'ecluded from giving evidence in support of such set-off on
the trial," was held to render the evidence inadmissible at the trial: Swain et al

v. Roberts, 1 Moo. &, R. 452. Where particulars are delivered but not under a

judge's order it is no objection to the use of them that they are headed in a dif-

ferent court from that in which the action is brought : Lewiji v. Hilton, 5 Dowl.
P. C. 267.

(/) This rule is not compulsory upon the plaintiff. The only consequence of

disobeying the rule is that mentioned in it, viz., that plaintiff' will not be allowed
costs in respect of particulars afterwards delivered : Jervis N. R, 43, note a. A
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shall be annesed by the plaintiff's attorney to every record at the ti'ne

it is entered for trial with the proper officer. (^)

^I. (7i) A summons for particulars and order thereon, may be

obtained by a defendant before appearance, (t) and may be made, if

the judge think fit, without the production of any affidavit. Q')

fB'jB- (/>) A defendant shall be allowed the same time for pleadino-,

after the delivery of particulars, under a judge's order, which he had

at the return of the summons, (Z) unless otherwise provided for in

such order.
SECURITY FOR COSTS, {m)

judgment of non pros, cannot it seems be signed for disobedience : Sutton v.

Clarke, 1 Dowl. P. C. 259. Unless an order for particulars be expressly made
witli a stay of proceedings, it does not so operate : Doe d. Roberts et al v. Roe,

lo M. & W. 691; and dufendant cannot, at least until the order is rescinded,

siga judgment of non pros. : Burgess v. Simyne, 7 B. A C. 48o ; Sntton v. Clarke,

1 JJowl. P. C. 259; Somers v. Kin</, 7 D. & R. 125. The court cannot compel a
plaintiff to deliver his particalars: Kirby v. Snowden, 4 Dowl. P. C. 191.

(r/) Annexing the particulars to the record dispenses with the necessity of

proof of delivery : Macarthy v. Smith, 8 Bing. 145. If the plaintiff annex to the

record particulars varying from those delivered, and the defendant is prepared
at the trial to prove the delivery, plaintiff* may be non-suited : Morgan v. Harris,

1 Dowl. P. C. 570. Defendant if not prepared with such proof may be entitled

to a new trial : lb. ; and plaintift"s attorney be made to pay the costs of the

former trial : lb.

(Ji) Taken from Eng. E. G. No. 20 of II.T. 1853, the origin of which was Eng.
R. G. No. 47 of H. T. 2 Wm. IV : Jervis N. R. 71.

(i) The order is generally obtained before plea pleaded, but may ijnder special

circumstances be obtained afterwards. The order when obtained is to the effect

V that 2Jlaintiff''s attorney or agent shall deliver to the defendant's attorney or

agent tiie particulars required, and that in the mean time all further proceedings

be stayed.

{j) The affidavit is however usually required.

(A-) Taken from Eng. R. G. No. 21 of H. T. 1853, the origin of which was Eng.

R. G. No. 48 of H. T. 2 Wm. IV : Jervis N. R. 72.

{I) Some of the Judges in England adopted the practice of directing the parti-

culars to be delivered within a certain time. They had no povi^er to do this, for

the court cannot by rule or order compel the plaintiff to deliver his particulars

:

Kirby v. Snowdon, 4 Dowl. P. C. 191 ; Jervis N. R. 72 note a. The only conse-

quence of his non-compliance with the order for particulars is the delay of his

^uit: lb.

(m) The application for security for costs is in general one in the discretion

of the court or a judge: McCullock v. Robinson, 2 B. & P. N. R. 352; Fletcher

V.' Leiu, 5 N. A M. 351; Roper v. Phillips, 3 M. & R. 84; Bristowe y. Need-

ham, 2 Dowl. N.S. 658. Security may be ordered where the plaintiff' is an

infant or other irresponsible person: Doe d. Selby v. Alston, 1 T. E. 491, per

BuUer, J.: Van Winkle v. Chaplin, 2 Oh. Cham. R. 98; Stinson v. Martin, lb.

86; Ldshmnn v. Eastwood, lb. 88; Lees v. Smith, 5 H. & N. 632; or where

the plaintiff, whether suing in his own right or in right of another, permanently

resides out of the jurisdiction of the court : Lloyd v. Davis, 1 Tyr. 533 ; Praif
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et al V. Edie, 1 T. R. 267; Fitzgerald v. Whitmore, lb. 362; Chevalier et al v.

Finnis, 1 B. & B. Ill \ Chamberlain v. Chamberlain, 1 Dowl. P. C. 3G6 ; Bakers.
Hargreaves, 6 T. R. 597 ; DeMarneffe v. Jackson, 13 Price 603 ; Baxter v. Mor-
gan, 6 Taunt. 379 ; Henschen v. Garvis, 2 t[. Bl. 383 ; -Foss v. Wagner, 2 Dowl.
P. C. 499 ; Bryan v. Ejector, Ir. T. R. 385 ; Drummond v. Tillinghist, 16 Q. B,
740; Touc/ev. ro«c?e, 3 A. tt E. 311; Mahony v. Kelcher, 6 Ir. Jur. O.S. 235;
Habgood et ux. v. Pa!<Z, 8 Ir. C. L. R. App. xxxiii. ; and this although the action

be directed to be tried by a court of equity : Lilly v. Stafford, 3 Ir. L. R. 300

;

and on such an application the court is bound to take judicial notice of the terri-

torial divisions of the Province: McDonald v. Dicarie, 1 Ch. Cham. R. 34. If

plaintiff's domicile be within the jurisdiction of the court temporary absence is

no ground for the application ; Easten v. Flaw et al, 1 M. &, P. 30 ; Henschen v.

Gaives, 2 H. Bl. 383 ; Ford v. Boucher, 1 Hodges, 58 ; Nelson v. Ogle, 2 Taunt.

253; Jacobs \. Stevenson, 1 B. & P. 96 ; Anon. 2 Chit. 152; Cole t. Beale,

7 Moore, 613; Boustcad v. Scott, 2 Dowl. P. C. 622, n ; Frodsham v. Myers,
4 Dowl. P. C. 280 ; LeNormand v. Prince of Capua, 6 Jur. 64 ; Foss v. Wagner,
2 Dowl. P. C. 499. There are cases which show that a plaintiff who comes
within the jurisdiction of the court merely for the purpose of attending to the
suit is bound to give security for costs: Oliva v. Johnson, 5 B. <fe Al. 908; Gill

V. Hodgson, 1 Prac. R. 381 ; Gurney v. Key, 3 Dowl. P. C. 559. But tlie weight
of authority seems to.be against ordering security in such a case: Dowling v.

Harman et al, 8 Dowl. P. C. 165; Tambisco v. Facifico, 7 Ex. 816; Hawkins v.

Paterson et al, S Prac. R. 253 ; 0' Grady v. Munro, 7 Grant, 106 ; Wilder \. Hop-
kins, 4 Prac. R. 350 ; AUain v. Chambers, 8 Ir. C. L. R. App. vii. ; Redmond v.

ilooney, 7 Ir. Jur. N.S. 277; where the security has been ordered and plaintiff

afterwards comes within the jurisdiction of the court merely to get rid of the
order, the court will decline to interfere: Marsh v. Beard, 1 Ch. Cham. R. 390;
Knott v. Fitzgihbon, 4 Ir. Jur. O.S. 192. But if the absence be shown only to ']

have been temporary, or the coming within the jurisdiction to have been with /'

an intention permanently to reside, relief may be granted: Harvey v. Smith,

1 Ch. Cham. R. 392; Woodley v. Woodley, 3 Ir. L. R. 86; Palmer v. Lord Ash-
brook, 4 Ir. Jur. O.S. 193; Eyre v. Baldwin, 4 Ir. C. L. R. 270. The ownership
of real estate or other property of a permanent character within the Province is

in general an answer to the application : White v. White, 1 Ch. Cham. R. 48

;

Limerick and Waterford Railway Co. v. Frdser, 4 Bing. 394 ; Edinburgh and
Leilh Railway Co. v. Dawson, 7 Dowl. P. C. 573 ; Kilkenny and Great Southern
and Western Railway Co. v. Feilden et al, 6 Ex. 81 ; Swinbourne v. Carter et al,

23 L. J. Q. B. 16 ; Gait v. Spenser, 2 Ch. Cham. R. 92; Nagle v. Power, 1 Jones
Ir. R. 420 ; Sisso?i v. Cooper, 4 Ir. L. R. 401. Foreign corporations are bound
to give security for costs: Limerick and Waterford Railway Co. v. Eraser,

4 Bing. 394 ; Kilkenny and Great Southern and Western Railway Co. v. Feilden

et al, 6 Ex. 81 ; The North American Colonial Association of Ireland v. Archer,
6 Ir. L. R. 509. So plaintiffs living abroad under sentence of transporta-

tion : Harvey v. Jacob, 1 B. <t Al. 159; Barrett v. Power, 9 Ex. 338, But
the court refused to compel a prisoner of war suing for wages on an English
ship to give security: Maria v. Hall, 2 B. <fc P. 236. Though peers of the
realm and foreign ambassadors are exempt from the operation of the rule

:

Earl Ferrars v. Robins, 2 Dowl. P. C. 636 ; Lord Nugent v. Harcourt, 2 Dowl.
P. C. 578; Duke de Montellano v. Christin, 5 M. it S. 503; Marquis of Done-
gal \. Ingram, 3 Ir. Jur. O.S. 395 ; The Earl of Kingston v. Sheehy, Hay
<fc Jon. Ir. R. 358; but sec Lord Aldborough v. Burton, 2 Mylne tt K. 401;
foreign potentates are not so : Emperor of Brazil v. Robinson et al, 5 Dowl. P. C.

522 ;" King of Greece v. Wright, 6 Dowl. P. C. 12. The mere fact of the plaintiff

being an officer of the service of the crown is not sufficient to exempt him from
giving security for costs: Dickenson v. Duffill, 1 Ch. Cham. R. 108. It must be
shewn that his domicile is within the jurisdiction, and that his absence in the
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service of the crown is compulsory: Chappell v. Walls, 2 E. <fe E. 879; Gar-
wood T. Bradburn, 9 Dowl. P. C. 1031 ; Whittall v. Campbell, 5 H. tfe N. 601 •

3Iiller v. Young, 1 Ir. L. Rec. O.S. 838; Dawes v. Magrath, 3 Ir. L. Rec!
O.S. 30; 7%o?7?e v. Murphy, 10 Ir. L. R. 332, Perry v. Muloneg, Bl. D.' & o'.

Ir. R. 257. The foreign master of a foreign ship trading to and from Eng-
land held boimd to give security : Nylarider v. Barnes, 6 H. tfe N. 509 ; see
further: Keller v. Slattery, Hay & Jon. Ir. R. 577; Kerr y. Perry, 6 Ir. Jur.
KS. 239. Where plaintiff is resident within the jurisdiction of the court,

mere poverty or insolvency is not of itself any ground for asking for security:
Gregory q. t. v. Elvidge, 2 Dowl. P. C. 259; Ross v. Jacques, 8 M. & W. 135;
Armitage v. GrafIon, 10 Jur. 377 ; Mylett v. Hucher, 5 Dowl. P. C. 647 ; Pent-
land V. Carroll, 1 Hud. & Br. Ir. R. 332; Field q. t. v. Carron, 2 H. Bl. 27;
Golding q. t. v. Barloiv, 1 Cowp. 24; Evans v. Reily, Jones & Car. Ir. R. 152;
Arbutltnot v. Leslie, Hay <fe Jon. Ir. R. 191; McCajfrey v. Brennan, 10 Ir. C.

L. R. 159; Sutton v. Purdon, 7 Ir. Jur. N.S. 324; iS/eaJ v. Williams ct al,

5 C. B. 528. But see Eng. Stat. 30 & 31 Vic. cap. 142, s. 10, and Wood
ei al V. Riley, L. R. 3 C. P. 26, and Kimbray v. Draper, L. R. 3 Q. B. 160,
decided thereunder. Where the plaintiff, being insolvent, has assiijned the
debt for which the action is brought, and is suing for the benefit of the
assignee, security may be ordered: Goatley v. Emmott, 15 C. B. 291; Reid
V. Cleal, 1 Cham. R. 128; Coatsworth v. Wellington, 11 Ir. L. R. 54. The
mere fact that the plaintiff is a nominal plaintiff, unless insolvent, is not
sufficient: Larssen v. Tne Mo7imouthshire Railway and Canal Co. 16 L. T. N.S.
289. Where the plaintiff is an official assignee, and as such bound to collect

the accounts for the benefit of tlie estate, security will not be required : Den-
ston v. Ashton et al, L. R. 4 Q. B. 590. If there be no assets, and the assignee
is suing for his own benefit, the rule is different: Mason v. Jeffrey, 1 Ch. Cham.
R. 379. Security not ordered in an action hy two executors, one of whom was
insolvent and the other out of the jurisdiction : Sykes et al v. Sykes et al, L. R,
4 C. P. 645; see further McConnell v. Johnston, 1 East. 431; Acton v. Grant,
12 Ir. L. R. 358 ; Smith v. Sandford, 3 Ir. Jur. O.S. 253. In an action by hus-
band and wife for personal injury to the wife, plaintiff, resident abroad, was
required to give security, although his wife was within the jurisdiction of the
court: Ilanmer et ux. v. Mangles, 12 M. & W. 313. It was at one time held that
except in ejectment there was no power to compel a plaintiff in a second suit to
^ive security to pay the costs of the former suit: Danvers v. Morgan, 17 C. B.
530; Proivse v. Loxdale, 3 B. & S. 896; Cobbetl v. Warner. L. R. 2 Q. B. 108.

But as the law on the point was not free from doubt: see Iloare v. Dixon, 7 C.

B. 164; FoUis v. Todd, 1 Ch. Cham. R. 288; it is now expressly provided that
security for costs may be granted to the defendant or applicant in any suit or
proceeding in which it is satisfactorily made to appear to the court or a judge
that plaintiff has brought a former suit or proceeding for the same cause, which
is pending in this Province, or in any other country, or that he has judgment, or
rule, or order, passed against him in such suit or proceeding, with costs, and
that such costs have not been paid : Stat. 29 <fe 30 Vic. cap. 42, s. 1 ; and appa-
rently the statute is not confined to cases where the action is brought against
the same defendant, but extends to cases where a second action for the same
cause is brought against another, whose liability is identical with that of the
former defendant: Elliott v. Pinkcrton, 4 Prac. R. 86. A plaintiff suing \n forma
pauperis is not liable to have his suit stayed until he has paid the costs of a suit

at law or former suit in Chancery, touching the same subject matter, unless it

be sliown that the proceedings are vexatious: Casey v. McColl, 3 Ch. Cham. R. 24.

If any suit be brought by an informer for the recovery of a penalty, the court
or a judge, upon affidavit made by the defendant, showing, among other things,

that plaintiff is not possessed of property sufficient to answer the costs, and that

defendant has a good defence upon the merits, may order security for costs to be
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I

SS. (n) An application to compel the plaintiff to give security for

costs, (o) must, in ordinary cases, (p) be made l^efore issue joined, ((j)

given: Stat. 27 & 28 Vic. cap. 36. The law was formerly otherwise: Gregory

q t V. Elvidge, 2 Dowl. P. C. 259 ; see further Powell v. Reynolds, 3 Ir. Jur.

O.S. 59; Browne v. Redmond, 11 Ir. C. L. R. Ajip. xxvi.

(n) Taken from Eng. R. G. No. 22 of H. T. 1853, the origin of which was R. G.
N"o. 98 of H. T. 2 Wm. IV.: Jervis N. R. 87.

(o) A defendant cannot be compelled to give security for costs: Baxters. Mor-
gan, 6 Taunt. 379 ; Ford v. Stock, 1 Dowl. N.S. 7<33 ; Weston v. Sheehan, 12 Ir.

L. R. 311. But this does not apply to defendants in replevin when substantially

plaintiffs: Selby v. Cruchley, 1 B. & B. 505 ; Hiskett v. Biddle, 3 Dowl. P. C. 634
;

Macnarnara Y. Booth, 1 Cr. & Dix. 84; Corscaden v. Stewart, 1 Ir. L. R. 110; or to

defendants in interpleader issues when substantially plaintiffs : Benazech v. Bes-

selt, 1 C. B. 313 ; WilUams v. Crossling, 4 D. & L. 660 ; Ridgivay v. Jones, 29 L.

J. Q. B. 97 ; or to overholding tenants in ejectment, where application is made
for security under section 58 of Con. Stat, U.C, cap. 27 : see Doe d. Vaitghan et al

V. Thrustoid, 2 Hud. & B. Ir. R. 117 ; Doe d. Oreer et al v. Kelly, lb. 118 ; Hen-
derson V. Hughes, 1 Ir. L. R. 231, n ; O'Brien v. Divyer, 4 Ir. L. R. 380.

(p) Security may be ordered in proceedings by audita querela : Holmes v.

Pemberton, 1 E. & E. 369 ; or scire facias : Archdall v. Supple, 3 Ir. L. R. 287

;

but see Webber v. Fitzgerald, lb. 509,

{q) The application cannot be made until after appearance : Dc la Preuve v, jDmc

de Blron, 4 T. R. 697 ; Carr v. Shaio et al, 6 T. R. 496 ; O'Reilly v. Vanevery et al,

2 Pi-ac. R. 184; Cole v. Beardy, 5 Dowl. P. C. 161 ; and must generallj^ be made
before issue joined: Grace v. Meighan, Dra. RcjJ. 196; 0'Bierne v. Gowin, 1 Cham.
E. 16; Alancilly v. Hays, lb. 222; and this rule applies as much to ejectment as

to other forms of action: Crowe et al v. McGiiire, 3 U. C, L. J, 205, If after issue

joined the application will be allowed only in cases where defendant applies

promptly, after being first made aware of his right to security : Wainwriyht v.

Bland et al, 2 C, M. & R. 740 ; Young v. Rishworth, 8 A. <fe E. 479, n ; Doe d.

Somers et al v. Brood, 1 Dowl, N.S, 857; Torrance v. Gross, 2 U. C. L. J. 212;
Morgan v. Ecllems, 1 Prac, R. 363 ; McDade d. 0' Connors v, Dafoe, 1 Cham, R.

IS; Wood V. Bellide et al, lb. 130; O' Grady v, 0' Connell, 2 Ir, Jur, O.S, 94;
K7tott V, Fitzgibbon, 4 Ir, Jur, 0, S, 192 ; Hodson v, McQueen, 7 Ir, C, L, R. 288

;

Green v. McClintock, 1 Ir, Law Rec, N,S, 153; Tucker v. Horseman, Smythe, 90.

The defendant does not waive his right to security by obtaining leave to plead,

or taking a step in the cause, provided he applies before issue joined : Doiding v.

Harman, 6 M. & AV, 131 ; Fletcher v. Lexo, 3 A, & E, 551 ; Fry v. Wills, 3 Dowl.
P. C, 6 ; Edinburqh & Leith R. Co. v. Dawson, 7 Dowl, P, C, 573 ; King of Greece

V. Wright; 6 Dowl. P. C. 12; West v. Cooke, 1 C. B, 312; Shaw v, Whitty, 3 Ir.

Law Rec. N,S, 57 ; Stewart y. Ballance, 10 Ir, C. L, R, App, i. In one case security

was ordered even after a cause had been referred: Gellv. Lord Curzon, 4 Ex, 813 ;

when a defendant in Chancery being entitled to security for costs, has waived or

lost his right against the original plaintiff, he is not in the event of the suit being
reversed thereby, prevented from obtaining security against the new plaintiff, if

without the jurisdiction: Jackson v. Davenport, 29 Beav. 212; Thompson v, Cal-

lagan, 3 Ch, Cham, R, 15. If all the costs have been incurred, the application

may be refused, Kemble v. Mills, 1 M, & G, 565, It was at one time held that

an affidavit of information and belief as to residence was prima facie sufficient

:

Doxoling v, Barman, 6 M. & W. 131 ; Morgan v, Hellems, 1 Prac, R, 363 ; Cardivell

V, Baynes, 23 L, T, Rep, 179; Pessenaux v. Hench. Hay & Jon, Ir. R, 483, But
as a defendant has only under section 50 of the C, L, P, Act, to make a demand to

be furnished with the plaintiff's residence, the better opinion appears to be that a



634 REaULiE GENERALES AS TO PRACTICE. [R. 24.

DISCONTINUANCE, (r)

94. (s) To entitle a plaintiff to discontinue after plea pleaded, it

shall not be necessary to obtain the defendant's consent, (<) but the

rule (?0 shall contain an undertaking on the part of the plaintiff to

a positive affidavit must be filed: Joynes v. ColUnson, 2 D. & L. 449; Sandys v.

Holder, 6 Dowl. P. C. 2Y4; Noad et at. \. The Provincial Ins. Co. 2 Prac. R.'SSI.
The affidavit should sliow the stage of the proceedings : Huntley v. Bulwer et al,

6 Dowl. P. C. 633 ;
Torrance v. Gross, 2 Cham. R. 55. But see Cole v. Beardy,

5 Dowl. P. C. 161 ; Jones v. Jones, 2 C. <fe J. 207 ; Maneilly v. Hays, 1 Cham. R. 222.

The affidavit need not, excejjt when the application is made in a penal action
under 27 & 28 Vic. cap. 36, state the defence or show a good defence on the
merits: llie Edinhnrgh and Leith Railway Co. v. Daivson, 7 Dowl. P. C. 573;
JiJi/re V. Sparks, 3 Jr. C. L. R. 542 ; A7ion. 4 Ir. C. L. R. 15 ; Fitzpatrick v. Dooley,
1 Ir. Jur. N.S. 33."; but see O'Loughlinv. Eyrc,^ Ir. Jur. O.S. 118; Limonius
V. MitcheUl, lb. 397; Spencer v. Campion, 3 Ir. C. L. R. 231; Pordage v.

Garter, 6 Ir. Jur. O.S. 236; Nunn v. Gossen, lb. 268; Martin v. Tilmarsh,

lb. 269 ; Bell v. Shannon, 7 Ir. Jur. OS. 23 ; Lockwood v. Lindsey, lb. 39

;

Caldwell v. Lord Eilworth, 9 Ir. C. L. R. App. vii ; Dickson v. Buller, lb.

App. xiii. ; Foz v. Atkinson, 7 Ir. Jur. O S. 259 ; Coveney v. Gibson, 6 Ir. C.

L. R. 130; Shepperd v. Beamish, 8 Ir. C L. R. lix. In order to entitle a defen-
dant to a stay of jiroceedings in his summons, a demand of security should be
made before the application: Bailie v. De Bcrnales, 1 B. <fe Al. 331 ; Hancock v.

Smith, 2 Chit 150 ; Jones v. Jones, 1 Dowl. P. C. 313; Fountain v. Steele, 5 Dowl.
P. C. 331 ; Eing of Greece v. Wright, 6 Dowl. P. C 12 ; Huntley v. Bulwer et al,

6 Dowl. P. C. 633; Fletcher v. Lew, 3 A. & E. 551. It was at one time sup-
posed that a demand was in all cases necessary before making the application:
Bass V. Clive, 3 M. &. S. 283 ; Adams v. Brown, 1 Dowl. P. C. 273. The appli-

cation, if refused for defective materials, cannot, it seems, be renewed upon
amended affidavits: Torrance v. Gross, 2 U. 0. L. J. 212.

(r) If plaintiff after the commencement of a suit do not desire to proceed
further therein from any cause whatever he may discontinue and afterwards
begin de novo : Pott et al. v. Hirst, 1 D. & L. 910.

(s) Taken from Eng. R. G. No. 23 of H. T. 1853, the origin of which was R. G.
No. 106 of H. T. 2 Wm. IV. : Jervis N. R. 89.

(t) The court has refused leave to discontinue during a stay of proceedings

:

Murray v. Sdver, 3 D. <fc L. 26. Where an administratrix was made defendant
in an action commenced against the intestate by a suggestion under the 13Sth
eection of Eng. C. L. P. Act, 1852 (section 134 of ours), and pleaded to the sug-

gestion, the court refused her leave to discontinue unless she paid all the costs

of the cause: Benae v. Swaine, 15 C. B. 784. And where the plaintiff took out

a judge's order to discontinue " on payment of costs," and afterwards acted upon
the order by attending taxation under it, the court refused to allow him to aban-

don it : lb. Where plaintiff discontinues as to issues of fact after he has suc-

ceeded upon issues at law, he is entitled to the costs of the demurrer and
defendant to the costs of the discontinuance: Ehcoody. Bullock, 6 Q. B. 411;

see also The Mai/or ^-c. of Macclesfield v. Gee, 13 M. & W. 470.

(w) It would seem that the rule, if obtained before verdict or argument of a

demurrer, may be had at side bar: see Benton et al v. Polkinghorne, 16 51. & W.
8. In other cases a motion is necessarJ^ The service of tlie rule is not of itself a

stay of proceedings: Beelon v. Jupp, 15 M. & W. 149. Until payment of costs

there is no discontinuance: Edgington v. Proudman, 1 Dowl, P. C. 152.

1
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pay the costs, (y) and a consent, that if they are not paid within four

days after taxation, (to) the defendant shall be at liberty to sign judg-

ment of non pros, (x)

STAYING PROCEEDINGS, (j/)

^«5. (z) In any action against an acceptor of a bill of eschange, or

the maker of a promissory note, the defendant shall be at liberty to

stay proceedings, on payment of the debt and costs in that action

only, (a)

(v) The defendants in an action of replevin having obtained a verdict, a rule

for a new trial was granted on the ground that certain evidence had been impro-

lljfe, perly admitted. This rule was made absolute The plaintiff gave a fresh notice

|;*V' of trial, but afterwards gave notice of discontinuance, and the cause was not

again tried. On the taxation of costs, the costs of searches for documentary evi-

dence (not including the evidence objected to), which had been made, use of on
the first trial, were allowed to the defendants, as well as the charge for drawing
and copying old briefs. Held, that as these matters would have been available

if the cause had been again tried, such costs were properly allowed: Daniel v.

Wilkin et al, 8 Ex. 156. The rule would be different if the discontinuance were
after notice of countermand: Hester v. Hall, Barnes, 307; see further, as to

apportionment of costs after discontinuance: Doe d. Fostlethwaite v. Neale,

6 Dowl. P. C. 166; Hivis v. Hatton, 8 Dowl, P. C. 164. If it be made clearly

to appear that the discontinuance was rendered necessary by tlie conduct of

defendant, the court may relieve plaintiff from payment of costs : Poensgen et al

V. Chanter et al, 6 Scott, 300; Ames et al v. Ragg et al, 2 Dowl. P. C. 35; Her-
namann et al v. Barber. 15 C. B. 774. Where the first trial has been set aside

without costs, a plaintiff discontinuing will not have to pay the costs of the

first trial: see Jolliffe v. Mundy, 4 M. & W. 502.

{id) The taxed costs must be actually paid in order to comply with the con-

ditions of the rule: Edgington v. Proudman, 1 Dowl. P. C. 152.

(x) The plaintiff is not, it appears, liable to attachment for non-payment of

the costs: Stokes v. Woodeso7i, 7 T, R. 6. Defendant's remedy is that mentioned

in the rule, viz. judgment of non pros. Before this rule, where the discontinu-

ance was before plea, defendant's only course was to proceed in the action:

Whitmore v. Williams, 6 T. R. 765. Where a defendant moved for judgment as

in case of a nonsuit, which was a special remedy given by statute under peculiar

circumstances only, his rule was discharged : Cooper v. Holloway, 1 Hodg. 76

;

and where the plaintiff, instead of paying the costs, took the cause to trial and

obtained a verdict, the court refused to set it aside : Edginglon v. Proudman,

1 Dowl. P. C. 152.

(y) A rule to stay proceedings operates, not merely from the time it is served

but from the time it is made: Patterson v. Attritl et al, 4 U. C. Q. B. 395.

When a rule was made in term that on payment of a certain sum and costs fur-

ther proceedings should be stayed on the verdict given in the cause at the

assizes preceding the term, and the rule, with an appointment to tax costs, was
served on the plaintiff's attorney during the second Friday in term, it was held

that the rule did not stay proceedings till the money was paid or tendered:

Forster v. Hodgson, 6 U. C. Q. B. 16.

{z) Taken from Eng. R. G. No. 24 of H. T. 1853, the origin of which was Eng.

R. G. of T. T. 1 Vic.
:' Jervis N. R. 154.

(a) This was formerly the practice when the action was brought against any
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COGNOVIT ; WARRANT OF ATTORNEY ; JUDGE'S ORDER FOR JUDGMENT, (h)

96. (c) No warrant of attorney to confess judgment (d) in any

action (e) or cognovit actionem, given by any person, (/) after the

first day of next Michaelmas term, (^) shall be of any force, (Ji)

unless there shall be present some attorney (i) on behalf of such

2)arty to a bill or note other than the acceptor or maker: Smith v. Wood-
cock, 4 T. R. 691 ; Vaughan v. Harris, 3 M. & W. 542. Where the holder of a

bill brought an action against the acceptor, and at the same time commenced
proceedings against him in bankruptcy, and the action was afterwards stayed on
payment of the debt and costs, held not to include the costs in bankruptcy:
Cows V. Taylor, 18 Jur. 963.

(6) Neither a cognovit nor warrant of attorney can be given by an infant

:

Oliver Y. Woodruffs, 7 Dowl. P.O. 166; nor a married woman: Faithorney.

Blaqidre, 6 M. & S. 73. No action will lie on a warrant of attorney : Shcrborn

T. Lord Huntingtower, 13 C. B. N.S. 742. Nor in general on a judge's order

:

Hookpayton v. Bussell, 10 Ex. 24; Thames Iron Works Co. v. Patent Derrick Co.:

1 John. & H. 93. Unless there be in the order something in the shape of an
agreement or undertaking on the part of the defendant ; Lievcsley v. Gihnore,

L. R 1 C. P. P70.

(c) The first part of this rule is taken from Eng. Stat. 1 <fe 2 Vic. cap. 110,

s. 9. It is a substitute for our old Rule of E. T. 9 Geo. IV. : Cam. R. 5. The
object of the Eng. Stat, of Victoria, as recited in the preamble, is " that provi-

sion should be made giving to every person executing a warrant of attorney to

confess judgment or cognovit actionem due information of the nature and effect

thereof." The enactment has been held to apply to warrants and cognovits

wherever executed, if attempted to be enforced in England : Davis v. Trevanion,

2 D. <fe L. 743,

(d) A writ of summons having been issued but not served on the defendant,

who signed a document intitled in the cause and prepared by plaintiff's attorney,

whereby the defendant consented to a judge's order for payment of the debt and
costs, with liberty to the plaintiff's attorney to enter an appearance for him
and sign judgment and issue execution, no attorney attended on behalf of defen-

dant when this consent was given ; a judge's order having afterwards been

obtained on this consent, final judgment signed, and execution issued, it was
held that the consent did not require the presence of an attorney : T/io^-ne el

al V. Neat, 2 Q. B. 726 ; see also Bray v. Manson, 8 M. & W. G6S, and R. G.

pr. 125.

(e) In any action, <tc. The English statute reads " in any personal aitioi,'

<fec. ; in consequence of which it was held not to apply to a cognovit in eject

ment: Doe d. Kingston y. Kingston, 1 Dowl. N.S. 263; see further Deed. Bees

Howell, 12 A. & E. 696.

(/) The rule does not apply when defendant is himself an attorney: Dowries

V. Garbutl, 2 Dowl. N.S. 939 ; Chipp v. Harris, 5 M. & W. 430.

(g) M. T. 1856.

(/i) i. e. Shall be null and void.

(i) An attorney though uncertificated may attest: Holgate y. Slight, 2 L. M.
& P. 662; see further Price v. Carter et al, 7 Q. B. 838 ; Cox v. Can7ion, 6 Dowl.

P. C. 625 ; and though not it seems an attorney of the court in which the judg-

ment is to be signed : Vihnott v. Barry, Barnes, 44. An attorney's clerk cannot

attest : Barnes v. Ward, lb. 42; Paul v. Cleaver, 2 Taunt. 360. Nor a person not
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person expressly named by him, and attending at his request,
(^f)

to inform him of the nature and eifect of such warrant or cog-
novit, before the same is executed, (Ji) which attorney shall sub.

an attorney, thong-li bona fde believed to be one : Wallace y. Brockle^i, 5 Dowl.
F. C. 695. But when defendant mala fide represented a person to be aii attorney
who was not, the court refused to set aside the judgment: Coxy. Canonn, G Dowl
P. C. 625 ; Jeyes v. Booth, 1 B. & P. 97.

(J) Tliere must be a separate attorney other than the plaintiffs employed
by defendant: Mason v. Kiddle, 5 M. & W. 513; Rice v. Linsted, 7 Dowl.
P. C. lo3

;
Durrani v. Blurton et al, 9 Dowl. P. C. 1015 ; although defendant

consent that plaintiff's attorney shall act for him, defendant : Rutson v Eu^^

o'"'a'^7't^-
'^'' ^^"•'^" ^- ^"^'^^'' ^ ^^^^- P- ^- 207; Pryor et al v. Sxoa;me,

2 1). &. L. 37; Sanderson v. Westley et al, 6 M. & W. 98; Joel v Dicker
5 D. tk LI; Cooper v. G^ran<, 21 L. J. C. P. 197; Hirst v. Hannah, 17 Q.'

B. 383. The attorney must in general attend at the request of defendant,
or there must be facts from which an exercise of defendant's discretion can be
inferred: Gripper et al v. Bristow, 6 M. & ^Y. 807; Rice v. Linsted, 7 Dowl. P.
C._153. If a defendant finding an attorney present adopt him as his attorney
tins IS sufficient

: Walton v. Chandler, 2 D. & L. 802 ; Hale v. Dale, 8 Dowl'.
P. C. 599

;
Taylor et al v. Nicholls, 6 M. & W. 91 ; Levmson v. Sycr, 2 L. M. <fe

P. 557
;
Hale v. Dale, 8 Dowl. P. C. 599 ; Walton v. Chandler, 2 D. & L. 802.

But where a defendant in custody having ajrreed to give a cognovit sent for his
attorney to attest it, but the attorney being from' home his clerk procured
another attorney who attended, the court was of opinion that this attorney was
not named by defendant and did not attend upon his request : Fisher v. Kicholas,
2 Dowl. P. C. 251. So where plaintiff's attorney proposed another attorney
whom he brought with him, and the defendant acquiesced, but the attorney so
introduced was not known to defendant or sent for by him, this was holden
msufficient

:
Walker y. Gardner, 4 B. & Ad. 371; Barnes v . Feiidrcy, 7 Dowl.

P. C 747. So where a warrant of attorney was attested by an attorney intro-
duced by the plaintiff, and who had on a former occasion acted for the plaintiff
and who afterwards acted as plaintiff's attorney on entering up the judo-ment •

the court set it aside: Cooper y. Grant, 12 C. B 154. AVhere, however, the
defendant's attorney being from home, the plaintiff's attorney suggested to him
another attorney, and defendant went to his office and said he wished him to
attest the execution as his attorney, this was holden to be an express namiiK'
within the meaning of the statute : Bligh et al v. Brewer, 3 Dowl. P. C. 266. Too
much reliance must not be placed on the earlier cases, such as Fisher y. Nicholas
2 Dowl. P. C. 251; Walker y. Gardmr, 4 B. & Ad. 471; Barnes y. Pendrey
7 Dowl. P. C. 747. These cases appear to hold that unless there be an express
nomination originativg with the party the attestation is insufficient. The later
cases relax the rule, and decide that if an attorney be present, no matter how
procured, if defendant adopt him as his attorney the attestation will be suffi-
cient

:
see Taylor et al v. Nicholls, 6 M. <fe \V. 91 ; Joel v. Dicker, 5 D. <fe L 1

Walton V. Chandler, 2 D. <fe L. 802 ; Oliver v. Woodroffc, 4 M <fe W. 650 • Bliqh
ct al Y. Brewer, 3 Dowl. P. C. 266; Lcvinson v. Syer, 2 L. M. &. P. 557 ; Case t
Benson et al, 3 U.C L J. 132. An express adoption by defendant of the attornev
present not being plaintiff's attorney must be clearly made to appear- Grirmer
et al Y. Bristow, 6 M. & W. 807.

1
1 •

/if^

_ (^0 The cognovit or warrant need not be read over to defendant if he be
informed of its nature and effect : Oliver v. Woodro/fe, 4 M. & W. 650. It is
not necessary that the information should be given""in private : Joel v. Dicker,
9 D. & L. 1. If defendant be very illiterate the safer course is to read over the
instrument

:
see Taylor v. Parkinson, 2 H. Bl. 383 ; James y. Harris 6 Dowl. P C
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scribe (/) liis name as a witness to the due execution thereof, (m) and

thereby declare himself to be attorney for the person executing the

same, (??) and state that he subscribes as such attorney, (o) [and in the

affidavit of execution, the attendance of such attorney, and the fact

of his being a subscribing witness, shall be plainly stated, which

affidavit and the warrant of attorney or cognovit, shall be filed at the

time of entering judgment thereon.] (p)

184. The neglect of an attorney expressly chosen by defendant to explain the
instrument to him will not vitiate it: Haigh v. Frost et al, 7 Dowl. P. C 743;
Case V. Benson et al, 3 U.C. L. J. 132; unless there be fraud or collusion: Taylor

et al V. Nicholls, 6 M. & W. 91.

{I) Subscription and not mere attestation is required : Bailey et al v. Bellamy

et al, 9 Dowl. P. C. 507. Therefore where a warrant of attorney was properly

attested, and was afterwards altered in a material particular by consent, and
the defendant retraced his signature with a dry pen and re-delivered the instru-

ment, and the attorney who was present wrote his initials opposite to the alter-

ation and drew a dry pen over the alteration and over each letter of his own
signature, held insufficient : Ih.

{m) In the affidavit of execution the attendance of such attorney and the fact

of his being a subscribing witness must be plainly stated : see end of Piule here

annotated.

{n) The word " thereby" requires that the declaration should be made in

writing in the attestation: Poole v. Hobbs, 8 Dowl. P. C 113 ; Potter v. Nichol-

son, 8 M. & W. 294.

(o) The requirements of the rule must be expressly stated in the attestation

clause : Ilibbert v. Barton, 2 Dowl. JST.S. 434 ; or appear by necessary implication

:

Elkington v. Holland, 1 Dowl. N. S. 643 ; Leiois v. Lord Kensington, 3 D. tfe L.

6S7; Phillips v. Oibbs, 16 M. & W. 208; Pocock v. Pickering et al, 18 Q. B. 789.

An attestation has been held sufficient, though it did not expressly state that

the attorney was appointed by the defendant: Oliver v. Woodruffe, 7 Dowl. P.

C. 166 ; or attended at his request and was named by him : Oay v. Hall, 5 D. <t

L. 422 ; and did not expressly declare him to subscribe as defendant's attorney:

Knight v. Hasty, 12 L. J. Q. B. 293 ; Phillips v. Gibbs, 16 M. & W. 208 ; Holt et al

V. Kershaw, 5 D. & L. 419. An attestation, however, not showing expressly that

the party attending was defendant's attorney and attending as such, has been

held insufficient : Ilibbert v. Barton, 2 Dowl. N.S. 434 ; Everard et al v. Poppleton

it al, 5 Q. B. 181. Had the courts given a form of attestation, much doubt and
trouble would have been saved. The following is in general use and has been

held sufficient
—" Signed by the above named C. D. in my presence. And I

declare myself to be attorney for the said C. D., and that I subscribe my name as

such his attorney:" see Gay v. Hall, 18 L.J. Q. B. 12; Ledgard et al v. Thomp-
son, 11 M. <fe W. 40. It is not essential that the attesting attorney sign his name
at the foot of the attesting clause : Lewis v. Lord Kensington, 2 C. B. 463. If

the attestation be insufficient, a second may be added : Ledgard et al v. Thomp-
son, 11 M. <fe W. 40. The provision requiring attestation, &c., is for the benefit

of defendant only. A third party cannot object to a judgment that it is entered

up on a cognovit or warrant not formally executed : see Chipp v. Harris, 5 M. <fe

W. 430; Cocks et al v. Edwards, 2 Dowl. N. S. 55 ; Lewis v. Lord Tankerville,

11 M. & W. 109 ;
Charlesworth v. Ellis, 7 Q.B. 678 ; Price v. Carter et al, 7 Q. B.

838; Hume v. Lord Wellesley, 8 Q. B. 521.

{p) The latter provision of this rule, placed in brackets, is new, and not to be

found in the English Statute from which the rule is taken.



Ks. 27, 28.] TRINITY TERM, 1856. 639

ST. Qj) Leave (r) to enter tip judgment upon any cognovit or war.

rant of attorney (s) above one and under ten years old, is to be obtained

by order of a judge made ex parte (/) and if ten years old or more

upon a summons, to show cause, (m)

28. (y) Every person who shall prepare any cognovit or warrant of

attorney to confess judgment, which is to be subject to any defeasance,

shall cause such defeasance to be written on the same paper or parch-

ment on which the cognovit or warrant is written, (w') or cause a

(g) Taken from Eng. R. G. No. 26 of H. T. 1S53, the origin of which was Eng.
R. G. No. 73 of H. T. 2 Wm. IV. : Jervis N. R. T9.

(r) The application for leave must be made to a judge in chambers and not
to the court: Uandley v. Roberts, 17 Jur. 440. The defeasance may, it appears,
be so prepared as to dispense with the necessity of making the application

:

Sherran v. JIarshall et al, 1 D. cfe L, 689. It is, however, irregular to sign judg-
ment without leave where leave is necessary: Jones v. Jones, 1 D. tt R. 558;
but no one besides the defendant or his representative can take advantage of the
objection.

(s) Leave is required to enter up judgment against husband and -wife on a
warrant given by the wife dum sola : Hubbard v. Ilaggart et ux. 6 Jur. 950. Filling

in the date of a warrant when it is left in blank after execution is not such an
alteration as avoids the instrument: Keane v. Smallbone, 17 C. B. 179. The
judgment must be entered on the original instrument and not on a copy : Anon.
2 Jur. 944 ;

Jacobs v. Neville, 8 Dowl. P. C. 125 ; but leave to sign judgment on
a copy may under special circumstances be obtained : Doe d. Beaumont v. Beau-
mont, 2 Dowl. N.S. 972.

{t) This order may be obtained though the defendant be insane : Pigjot v.

Killick, 4 Dowl. P. C. 287 ; and under special circumstances, notwithstanding
this rule, the judge may refuse an ex parte order though the instrument be not
ten years old : Lushington v. Waller, 1 H. Bl. 94 ; Edwards v. Holiday et al,

9 Dowl. P. C. 1023.

(m) Where the instrument is more than ten years old the summons to show
cause cannot be dispensed with, though defendant shortly before application

acknowledge the debt to be due : Nicholas et al v. Merit, 9 Dowl. P. C. 101 ; or is

resident abroad: Fletcher v. Everard, 13 L. J. Q. B. 44. In cases where defen-

dant keeps out of the way to avoid service of the summons, service may be
dispensed with: Croft v. Lord Egmont, 8 Dowl. P. C. 95; Woriham y. Tuck,
9 Dowl. P. C. 335. It should be shown that the defendant is alive : SlocI:s et al

V, Willes, 5 Dowl. P.O. 221. If abroad greater latitude maybe allowed: Johnson
V. Fry, lb. 215. If defendant show a bar prima facie valid as a certificate of

discharge by bankruptcy it is for the plaintiff to shew sufficient ground for

avoiding or defeating the same: Sherburne v. Lord Huntmgtower, 11 W. R.
145 ; see further note b to section 236, C. L. P. Act.

[v) Taken from Eng. R. G. No. 27 of H. T. 1853, the origin of which was
Eng. Rule of Q. B. & C. P. 42 Geo. III.

(w) If an attorney neglect to comply witli this rule the omission will not avoid
the instrument, but only render the attorney liable to punishment on motion for

neglect of duty imposed by the court : Shaw v. Evans, 14 East. 576 ; Partridge
V. Eraser et al, 7 Taunt. 307 ; see further Sansom et al v. Goode, 2 B. & Al. 568

;
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memorandum in writing to be made on sucli cognovit or warrant

containing the substance or effect of such defeasance, (x)

(y) EVIDENCE ; ADMISSION AND INSPECTION OP DOCUMENTS ; SUBPCENA TO
PRODUCE RECORDS; DEPOSITIONS ON INTERROGATORIES.

30. C^^ The form of notice to admit documents referred to in the

Common Law Procedure Act, 1856, section 165, (a) may be as fol-

lows : (b)
'\ A. B., Plaintiff,

In the Q. B. or C. P. V v.

J C. D., Defendant

Take notice that the plaintiff (or defendant) in this cause proposes

to adduce in evidence the several documents hereunder specified,! (c)

and that the same may be inspected by the plaintiff (or defendant, his

attorney or agent, at , on , between the hours of .

And the defendant (or plaintiff) is hereby required, within forty-eight

hours from the last mentioned hour, (e) to admit that such of the

documents as are specified to be originals were respectively written,

signed, or executed, as they purport respectively to have been, (/) that

such as are specified as copies are true copies, and such copies as are

stated to have been served, sent, or delivered, were so sent, served, or

delivered respectively, saving all just exceptions to the admissibility of

all such documents as evidence in this cause. (^) Dated, &c.

Barber v. Barber et al, 3 Taunt. 465. Part of the defeasance may be written on
a separate jsaper annexed: Burdekin v. Potter et al, 1 Dowl. N.S. 134.

{x) Where a defeasance stated that the instrument was given to secure a

specific sura, and the plaintiff nevertheless issued execution for a further sum,
the court at the instance of the assignees of the defendant who became a bank-

rupt after the execution was executed, ordered the plaintiff to refund such last

mentioned sum, although the plaintiff' swore that it was understood between him
and the defendant that the instrument was given as a security for it : Bell v.

Tidd, 9 Dowl. P. C. 949.

(y) See C. L. P. Act, section 198, and notes thereto.

(2) Taken from Eng. R. G. No. 29 of H. T. 1853, the origin of which was Entr

R. Gr. No 20 of H. T. 4 Wm. IV. : Jervis N. R. 110; with which our rule No
28 of E. T. 5 Vic. corresponded : Cam. R. 32.

(a) Section 1 98 of present C. L P. Act.

(5) It is apprehended that some latitude may be allowed when circumstances

render a departure from this form necessary : Rutler v. Chapman, 8 M. & W.
393, per Parke, B.

(c) Documents, <fec. See note I to section 198, C L. P. Act.

(e) The limit as to time here made makes good the omission pointed out in

note n to section 198, C. L. P. Act.

(/) See Freeman v. Steggall in note m to section 198, C. L. P. Act.

{g) Saving all just exceptions, &c. See note m to section 198, C. L. P. Act
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G. H.

Attorney or agent for (^plaintiff or defendant).

Here describe the documents, the manner of doing itJiich may he as

follows :—
ORIGINALS.

DESCRIPTION OF DOCUMENTS.

Deed of Covenant between A. E. and C. D. of the first

part, and E. F. of the second part
Indenture of Lease from A. B. to C. D
Indenture of Release between A. B., <fec., of the first part,

C. D., <fec., of the second part, <fee

Letter, defendant to plaintiff

Policy of Insurance on
Memorandum of Agreement between C. D. and E. F .

Bill of Exchange for £100, at three months, drawn by A.
E., on and accepted by 0. D., endorsed by E. F. & G-. H.

1st January, 1856.

Ist February, 1856.

2nd February, 1856.

ord February, 1S56.

1st January, 1856.

2nd January, 1856.

3rd January, 1856.

COPIES.

DESCEIPTION or DOCUMENTS.

Register of Baptism of A. B., in

the Parish of

Letter, plaintiff to defendant

.

Notice to produce papers.

Record of Judgment of the Court
of Queen's Bench, in an action

J. S. V. J. N
Letters Patent ofKing George III

1st January, 1808.

1st February, 1838

Ist March, 1856.

) Trinity Term,
i" 15 Victoria.

1st January, 1800.

original or duplicate
see^t;d, sent, or delivered,
WEEX, HOW, AND BY WHOlf.

( Sent by post, 2nd Febru-

( ary, 1838.

I Served 2nd March, 1856,
< on defendant's attorney,

( by E, F. of .

SO. (h) Iq all cases of trials, assessments, or inquisitions of any

kind, (i) either party may call upon the other party by notice, to

admit documents in the manner provided by and subject to the provi-

{h) Taken from Eng. R. G. No. 30 of H. T. 1853. This rule is substantially

the same as section 117 of Eng. C. L. P. Act, 1852, with which section 198 of

our C. L. P. Act corresponds. If there be any difference between the rule and
the statute, it is that the rule, which extends to " inquisitions of any kind" has

a more extensive operation than the statute.

(t) Or inquisitions of any kind, d'c. The extreme generality of these words
may be held sufficient to embrace investigations before arbitrators or officers of

the courts, or other persona deputed by the courts to hold inquisitions.

41
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sions of the Coiumon Law Procedure Act, 1856, (Jc) and in case of

the refusal or neglect to admit, (I) after sucli notice given, (ni) the

costs of proving the documents shall he paid hy the party so neglecting

or refusing, (n) whatever the result of the trial may be, (o) unless, at

the trial, assessment, or inquisition, the Judge or presiding Officer shall

certify that the refusal to admit was reasonable, (^) and no costs of

proving any document shall be allowed, unless such notice be given, (g)

except in cases where the omission to give the notice is, in the opinion

of the taxing officer, a saving of expense, (r)

31. (s) No subpoena for the production of an original record,
(J) [or

of an original memorial from any registry office,] (u) shall be issued,

unless a rule of court, or the order of a judge, shall be produced to the

officer issuing the same, and filed with him, (?;) and unless the writ

shall be made conformable to the description of the document men-

tioned in such rule or order.

352. (jo) All depositions of witnesses taken under the order of a

{k) See section 198 C. L. P. Act.

[1) The admission may be signed by the attorney or his managing clerk:

see Taylor v. Willans, 2 B. & Ad. 845.

(?«) Time, forty-eight hours : see preceding rule.

(n) See note o to section 108, C. L. P. Act.

(o) See note p to section 198, C. L. P. Act.

{p) See note q to section 198, C. L. P. Act.

{q) See note s to section 198, C. L. P. Act.

(?•) See note r to section 198, C. L. P. Act.

(s) Taken from Eng. R. G. No. 32 of H. T. 185.3, the origin of which is Rule

of Eng. Q. B., H. T. 11 Vic. (11 Q. B. 876.)

(i) A document in the Crown Lands department or any other public depart-

ment is not an original record within the meaning of this rule : McGuireY. Sneath,

2 U. C. L. J. 184. An ex parie order was granted under this rule for a subpoena

to issue to the registrar of the Surrogate Court of the United Counties of York
and Peel for the production of the original last will and testament of A. B.

deceased : Sladden v. Smith, 2 U. C. L. J. 233. The affidavit upon which the

order is made is fully set forth in the report of the case : lb.

(ti) The words in brackets are not to be found in the corresponding English

rule. "--

[v) Shall be issued, dec unless a rule of court, &c., shall be produced, d'c. It

may be that these words are only directory, and that a subpoena, though issued in

contravention of the rule, would, when issued, he prbna facie good. At all events,

there is nothing to say that a writ so issued shall be void. It may be irregular

;

but if so must be obeyed until moved against and set aside upon the ground of

irregularity.

(to) Taken with modifications from Eng. R. G. No. 33 of H. T. 1853.
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judge, rule of court, or commission, shall be returned to, and filed in,

the office of the clerk of the Crown and Pleas of the court in which

the action or proceeding is pending,

ISSUE BOOKS, (x)

33- The Common Law Procedure Act, 1856, having dispensed

with the sealing and passing of the Nisi Prius Record, (2) the practice

in England as to making up and delivering paper books and issue

books is to be followed in future, (a)

TRIAL; TRIAL BY PROVISO ; ASSESSMENT ; NOTICE OP TRIAL
; (6) &c.

34. (c) The expression "Short notice of trial," or "Short notice

of assessment," (c?) shall in all cases be taken to mean four days'

notice, (e)

35. (/) On a replication or other pleading denying the existence of

a record pleaded by the defendant, a rule for the defendant to produce

the record shall not be necessary or used, (g) and instead thereof a

(x) The issue book is a transcript of the pleadings with the dates of pleading
and the order in which pleaded : see note v to section 208, C. L. P. Act ; con-

cluding ordinarily with the words " Therefore let a jury," &c. : see No. 1 in

Schedule of Forms to these rules. An issue book served in a case where there

were issues in fact and in law, and the latter had been decided in plaintiflf's

favor, contained no notice of the judgment and the usual venire only. The plain-

tiflfs, under a judge's order, amended on payment of costs by inserting a sugges-

tion of the decision on demurrer, and the usual stay of entry of j udgment until

the trial of the issues in fact ; but it concluded with a venire only to try the
issues. On motion to set aside a verdict taken for irregularity, it was held that

the issue book having been amended before trial, and the nisi prius record being
correct, no objection would lie on that ground, and that the defect in the venire

in the amended issue was not fatal : Welsh et al v. O'Brien et al, 29 U. C. Q. B.
474 ; see further note v to section 203, C. L, P. Act.

(2) The record need not be sealed, but must now be signed and passed

:

section 203, C. L. P. Act.

(a) See note v to section 203, C. L. P. Act.

(6) See notes to section 201 of C. L. P. Act,

(c) Taken from Eng. R. G. No. 35 of H. T. 1853, the origin of which was Eng.
R. G. No. 58 of H. T. 2 Wm. IV. : Jervis N. R. '74.

(d) The defendant is not bound to accept short notice of trial or of assessment
unless under terms to do so by order of the court or a judge : see note s to

section 202 of C. L. P. Act.

(e) It seems that a defendant cannot be compelled to take short notice of trial

if the pleadings be incomplete : Lawson v. Robinson, 2 Dowl. P. C, 69.

(/) Taken from Eng. R. G. No. 38 of H. T. 1853.

ig)
" On a replication, (fee, denying the existence of a record pleaded by

defendant, <fec., a rule for the defendant, <fec." This rule does not apply to a
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four days' notice shall be substituted, requiring the defendant to pro-

duce the record, otherwise judgment. Qi)

36- (0 Iq all cases where the plaintiff's pleading is in denial of the

pleading of the defendant, without joining issue, (/) the plaintiff's

attorney may give notice of trial at the time of delivering his replica-

tion, or other subsequent pleading, and in case issue shall afterwards

be joined, such notice shall be available, (k) but if issue be not joined

on such replication or other subsequent pleading, and the plaintiff shall

sign judgment for want thereof, and forthwith give notice of assess-

ment of damages, such notice shall operate from the time that notice

of trial was given as aforesaid
; (?) and in all cases where the defendant

demurs to the plaintiff's declaration, replication, or other subsequent

pleading, the defendant's attorney, or the defendant, if he plead in

person, shall be obliged to accept notice of assessment on the back of

the joinder in demurrer; (m) and in case the defendant pleads a plea

in bar or rejoinder, &c., to which the plaintiff demurs, the defendant's

notice by plaintiff that he will produce his own record : see Maguire \. Eincaid,

7 Ex. 608.

{h) The notice may be in this form— Take notice that you are required on,

&c., to produce the record pleaded by you in this cause, otherwise judgment
will be entered for the plaintiff.

(i) Taken from Eng. R. G. No. 40 of H.T. 1853, the origin of which was Eng.

R. G. No. 59 of H. T. 2 Wm. IV: Jervis N. R. 75 ; with which our Rule No. 23

of 13 & 14 Vic. corresponded.

(j) In general, notice of trial, &c., cannot be given until issue is joined;

Ginger v. Pycroft, 5 D. tfe L. 554. The exception under this rule is where

plaintiff's pleading is in denial of the pleading of defendant, &c. Issue must be

completely joined on the day for which notice of trial is given : Foole v. Fain et al,

2 L. M. <fe P. 609.

{Jc) This rule is framed with a view to the benefit of a plaintiff by enabling

him to proceed to trial with as little delay as possible. The notice may be

given either at the time of delivering plaintiff's pleading, or afterwards before

issue joined: Mtdlins et al v. Ford, 4 D. <fe L. '765.

{I) The effect of this part of the rule is merely to throw the notice of assess-

ment back to the time—not when the pleading is delivered, but when the notice

of trial is given. This provision seems to uphold the construction mentioned in

the preceding note, viz., that the notice of trial may be given at a time distinct

from the delivery of the issue: Mullins et al v. Ford, 4 D. <fe L. 765.

(m) If the defendant demur and the demurrer be not set aside as frivolous,

the notice of trial is nugatory : Poole v. Pain et al, 2 L. M. & P. 609. But if the

demurrer be set aside as frivolous, the judge may order the issue to stand and
the case to be tried according to the notice delivered; HegingboUi/xni v. Tlie

Eastern, and Conti)ient<d Sieam Packet Co., 8 C. B. 337.
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attorney, or the defendant, if he plead in person, shall be obliged to

accept notice of assessment on the back of such demurrer. (?i)

27. (o) Notice of a trial at bar shall be given to the Clerk of the

Crown and Pleas of the Court before giving notice of trial to the

party, (p)

S8. iq) No rule for a trial by proviso shall be neceessary.

VIEW, (r)

39. (s) Upon any application for a view, there shall be an affidavit

stating the place at which the view is to be made, and the distance

thereof from the Sheriff's office ; and the party obtaining the order for

the view, shall deposit with the sheriff the sum of six pounds and five

shillings in case of a common jury, and eight pounds and ten shillings

in case of a special jury, if such distance do not exceed five miles,

and seven pounds and fifteen shillings in case of a common jury, and

ten pounds fifteen shillings in case of a special jury, if the distance be

above five miles; and if such sum shall be more than sufficient to pay

the expenses of the view, the surplus shall forthwith be returned to

the party who obtained the view, or his attorney, and if such sum

shall not be sufficient to pay such expenses, the deficiency shall forth-

with -be paid by such party or his attorney to the Sheriff; (t) and the

(n) This is in perfect keeping with the preceding provisions, the object of

which is to facilitate trials, &c.

(o) Taken from Eng. R, G. No. 41 of H. T. 1853.

( p) Eight days' notice is sufficient in all cases whether at bar or at nisi prius

:

section 201, C. L. P. Act. The first and last days are now inclusive, so that

Monday for Monday is sufficient: Morell v. Wilmot, C. P. E. T. 18*70. The
Attorney-General, acting for the Crown, has a right to demand a trial at bar

:

Rex V. Hales, 2 Str. 816 ; Regina v. Banks, 2 Salk, 652. In other cases the Court
exercises its discretion: Rex v. Tlie Burgesses of Caermarthcn, Say, 79; Holmes y.

Brown, 2 Doug. 437.

{q) This rule is in effect the same as the latter part of section 227 C. L. P.

Act : see note e to that section.

(r) The practice of granting views as it now exists is founded upon Eng.
Stat. 4 Anne, cap. 16 sec. 8 ; 3 Geo. II. cap. 25 : and Con. Stats. XJ. C. cap. 31,

sees. 124, 126 : see note b to section 196, 0. L. P. Act.

(s) Taken from Eng. R. G. No. 49 H. T. 1853, the origin of which was Eng. R.

Q. B. of T. T. 7 Geo. IV. ; 5 B. & C. 795.

{i) The order for a view in England is in this form :
" It is ordered at the

instance of the plaintiff {or defendant) that the sheriff of, &c., according to the

form of the Statute in that case made and provided, shall cause the place in

question to be shown to six or more of the jury {or, if special jury, " six or

more of the first twelve jurors"), summoned and empanelled to try the issues
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Sheriff shall pay and account for the money so deposited, according to

the scale following, that is to say :

—

For Travelling expenses to the Sheriff, Shewers, and Jurymen—expenses actually
paid, if reasonable.

Fee to the Sheriff, when the distance does not exceed five miles £ s. d.

from his office 10
Where such distance exceeds five miles 15

In case he shall be necessarily absent more than one day—then for

each day after the first, a further fee of 15
Fee to each of the Shewers, the same as to the Sheriff, calculating, <fec.

Fee to each common juryman, per diem 5

Fee to each special juryman, per diem 10
Allowance for refreshment to the Sheriff, shewers, and jurymen,
common or special, each, per diem 5

To the Sheriff for summoning each juryman, whose residence is

not more than five miles distant from the Sheriff's office 2
And for each whose residence exceeds five miles from Sheriff's

office 3

NEW TRIALS—MOTIONS IN ARREST OF JUDGMENT—JUDGMENT NON
OBSTANTE VEREDICTO. («)

4:0. (f) No motion for a new trial or to enter verdict or non-suit,

motion in arrest of judgment, or for judgment non obstante veredicto,

shall be allowed, after the expiration of four days from the day of trial,

nor in any case after the expiration of the term, if the cause be tried in

term ; or when the cause is tried out of term, after the expiration of

the first four days of the ensuing term, (to') unless in either case

between the parties, or as many more of them as he shall think fit, to take a
view of the place in question on, <fec., at, (fee, of the clock in the forenoon of the
same day, which said jurors shall meet at the house of A. B., known by the
name or sign of, tkc, in, &c., and shall then and there be refreshed at the equal
charges of the said parties ; and that C. D. on the part of the plaintiff, and E. F.

on the part of the defendant, shall show the place in question to the said jurors,

but that no evidence shall be given to the said jurors on either side. And it is

further ordered that the plaintiff {or defendant), his attorney or agent shall

deposit in the hands of the sheriff of the said county the sum of, (fee. for pay-
ment of the expenses of said view, to be accounted for by the said sheriff pur-

suant to the statute and the rule of this Court; the plaintiff (or defendant) hereby
consenting that in case no view be had, or if a view shall be had by any of the

said jurors, whether they shall happen to be six or any particular number, yet
the said trial shall proceed and no objection shall be made on account thereof.

By the Court, (fee." Differences existing between ours and the English law
pointed out in note b to section 196, C. L. P. Act, must, however, be observed in

proceedings under the rule here annotated.

(w) The six following rules provide in detail for subjects of practice, for which
provision is in some degree made in the C. L. P. Act. References hereafter made
will point out places where these provisions may be found.

{v) Taken from Eng, R. G. No. 50 of H. T. 1853.

(w) The power of the court before the new rules to entertain a motion for a

new trial at any time before judgment actually entered, was undoubted: Bens v.
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entered in a list of postponed motions, by leave of the Court, (x)

Stover et al, 12 U.C. Q.B. 624, per Draper, J. It has since been thought that the

rule being as it were a statutory rule, has left the court no discretion. In Ellaby

Y. Moore, 13 C. B. 90S, Jervis, C J., said, "The rule is imperative, and it is safest

to adhere to it strictly;" see further Fain v. Terry, 34 L. J. Ex. 224; Copcutt t.

Ch-eat Western Railway Co. L. E- 2 C. P. 465. But upon this argument being
pressed on the court inJohnsonx. Warwick, lY C B. 518, where the rule nisi

had been granted after the time, subject to any objection being made on the

ground of its being made out of time, Jervis, C. J., is reported to have said " It

has never been the practice to make objections of this sort." And Cresswell, J.,

" I for one am very unwilling to suppose that my lord and my brothers at all

exceeded their authority in allowing the rule to be moved under the peculiar

circumstances." In a late case the Court of Exchequer were against the

existence of the power: Sutton v. Craig, 4 L. T. IS". S. 217. But it would
still appear to be a matter of discretion exercised sparingly in particular cases.

Reference therefore will here be made to cases decided as well before as since

the rule. In Willis v. Bennett, Barnes, 443, decided in M. T. 11 Geo. II. the

court granted a rule after the time limited, but declared " that for the future

no such motion should be received after the four days, unless the foundation

of the motion be a fact not disclosed to the party till after that time :" Byles,

J., in Gambert v. Mayne, 14 C. B. KS. 321, said "I believe this has never been

allowed since Barnes' time, except where counsel has by mistake moved in

the wrong court and so inadvertently let the time for moving slip by." In

Birt V. Barlow, 1 Doug. 171, decided in 1779, v/here counsel erred as to the

computation of the time, and the learned judge who tried the cause desired at

the trial that the opinion of the court should be taken, the motion though

late was allowed. In another case, the application was allowed after the time

to set aside a verdict for a plaintiff, the learned judge at the trial being of opinion

that the law was with defendants, but permitted the verdict to be entered for

the plaintiil on condition that if the court above agreed with him it should be

entered for the defendants, so that there should be an end of litigation : As-

sig7iees of Smyth v. Sayers, Howe's Ir. R. 571. In a case tried before an under-

sheriff, who delayed to furnish his notes in the proper time, the matter having

been mentioned within the four days the appjiication was allowed afterwards :

Thomas v. Edwards, 2 Dowl. P. C. 6C4. The application should be made within

the time for further time : Williams v. Andrews, 9 Dowl. P. C. 122 ;
Wheeler v.

Wliitmore, 4 Dowl. P. C. 235. So where by mistake the motion was within the

four days made in the wrong court, the right court under the circumstances

allowed the rule to stand g^ood as of the right court : Piggott v. Kemp, 2 Dowl.

P. C. 20 ; see also BeyiSY. Stover et al, 12 U. C Q. B. 623 ; Johnso7i v. Warwick,

17 C. B. 516. The court by consent has enlarged the time for moving in arrest

of judgment until after the determination of issues in law : Harrison et al v. 77ie

Great Xorthern Railway Co. 11 C. B. 542. But where a cause was tried on the

last day but two of Easter Term, the court refused to allow a motion for a new
trial to be suspended until after the first day of Trinity Term, on tlie ground
that the attorney had not had time since the trial to prepare himself with affida-

vits of surprise : Cooper v. Lloyd, 6 C. B. N S. 519. A suggestion of perjury on
the part of the defendant and his witnesses, and that fresh evidence has been
discovered by the plaintiff since the expiration of the time for moving for a new
trial, is now held to afford no ground for asking for an extension of time : Gam-
bart V. Mayne, 14 C. B N.S. 321. Where the case is not one of much impor-

tance and the verdict in no way binds title to property, the rule will not be
relaxed: Price v. Duggan, 2 M. tfe G. 641. The court will not break through a

good rule for a party who has no merits: Smith v. Robinson, 2 Ir. L. Rec. O.S.
239; HuntY. Blomfield, 3 Ir. L. Rec. S. 18.

{x) See R. G. pr. 41.
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41. (c) No suitor who appears in person, sLall be at liberty to set

down any motion in such list of postponed motions, without the express

leave of the court. (cZ)

4@. (/) No afl&davit shall be used in support of a motion for a

new trial in any case, unless such affidavit shall have been made within

the time limited for the making of such motion, (r/) without the

special permission of the court for that purpose. (Ji)

43. (i) If such motion as above mentioned (/) be entered in such

list of postponed motions, the attorney, who has instructed counsel to

make the motion, shall give notice of it to the attorney of the opposite

party, otherwise judgment signed on behalf of the opposite party

shall be deemed regular, and every suitor who appears in person, shall

give a similar notice, (f)

44. (ni) If a new trial be granted without any mention of costs in

(c) Taken from Eng. R, G. No. 51 of H. T. 1853.
'

(d) See note w to R. G. pr. 40.

(/) Taken from Eng. R. G. No. 52 of 11. T. 1853, the origin of which was Eng.
E. Q. B. of T. T. 5 Geo. IV. : 3 B. & C. 176.

(^r) The English Court of Exchequer refused to allow an affidavit to be read
which was sworn after the first four days of the term, in support of a rule

obtained upon it for a new trial, although the rule had been in fact obtained
after the affidavit was sworn, in consequence of the motions for new trials extend-
ing beyond the four days: WiUiams v. Mortimer, 11 M. & W. 104; and the
English Court of Common Pleas has refused to allow additional affidavits to be
filed in support of a motion for a new trial after the expiration of the time for

moving : Gibbs v. Tunaley, 1 C. B. 640 ; see further, AUum v. Boulibee, 23 L. J.

Ex. 208.

{h) Upon motions founded upon affidavits, either party may with leave file

affidavits in answer upon any new matter arising out of such affidavit : C. L. P.

Act, section 183.

[i) Taken from Eng. R. G. No. 53 of H. T. 1853, the origin of which was Eng.
R. G. of M. T. 12 Vic. : 12 Q. B. 855.

{j) In rule R. G. pr. 40.

(J) If in such a case judgment be regularly signed, the party obtaining the

rule cannot be heard until the judgment is set aside : Doe d. WJdtty et al v. Carr,

16 Q. B. 117 ; see further EmbUn v. Darinell, 12 M. <fe W. 830. Leave was given
to a defendant to move for a new trial after the first four days of term, but no
notice was given to the plaintiff, and plaintiff signed judgment on the fifth day
of term. A rule for a nonsuit or a new trial was afterwards served on the plain-

tiff's attorney. A rule was granted to discharge that rule, but was ordered to

stand over till the merits of the first rule should be disposed of. Defendant's

proper course in such a case would have been to have moved to set aside the

judgment: Lloyd \. Berhovitz, 16 M. & W. 31.

(m) Taken from Eng. R. G. No. 54 of H. T. 1953, the origin of which was Eng.

E. G. No. 64 of H. T. 2 Wm. IV. : Jervis N. R. 76.
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the rule, the costs of the first trial shall not be allowed to the success-

ful party, though he succeed in the second, (n)

4t3. (o) No rule granting a new trial to a party, on condition of

payment of costs, or other condition, shall be discharged, on account

of default in performing such condition by a rule absolute in the first

instance; (p) but a rule for such discharge shall issue, which shall \.

make itself absolute, unless cause be shown on or before the day men- "^

tioned for that purpose in the rule, and which shall in no case be

earlier than the fourth day inclusive, after service thereof, (q) y

(n) This rule it appears only applies where a new trial is granted on the whole
record: Bower v. Hill et al, 6 Dowl. P. C. 183. It extends to issues in prohibi-

tion: Craven v. Sanderson et al, 7 A. & E. 897, n. Where a cause was referred at

nisi prius and an award made, which was set aside, and the cause tried a second

time, it was held that the party ultimately succeeding was not entitled to the

costs of the first trial: Wood v. Duncan, 5 M. & W. 87. A party objecting to a

rule for a new trial on the ground of its not mentioning costs, should apply to

the court to amend it before going to trial: Earl of Romney^ . The Ivdosure

Commissioners, 2 C. L. R. 1651. If a new trial be granted on the ground that

the verdict is against evidence, the costs of the first trial abide the event unless

otherwise ordered : section 232 C. L. P. Act.

(o) Taken from our Rule Xo. 39 of H. T. 13 Yic.

(j>) This was at one time our practice : Drean v. Smith, T. T. 1 & 2 Yic. MS.
K. & H. Dig. "New Trial," ix. 2. The rule in England was absolute in the

first instance in the Queen's Bench: C/umipiony. Griffiths, 1 Dowl. N S. 319.

In the Common Pleas it was a rule nisi only: Loi'd v. Wardle, 3 C. B. 295. But
in the Exchequer it was as here provided a rule nisi, which made ilself absolute

if no cause were shown : Phillips v. Warren, 14 M. & W. 730 ; see also Solly v.

Lanford, 13 M. &. "W. 151.

{q) It is the duty of a party obtaining a rule for a new trial on payment of

costs to proceed with the taxation of costs and with the payment thereof, so as

to enable the cause to be tried at the next opportunity .• Proudfoot v. Holden,

1 Cham. R. 22 ; Johnson v. Sparroio, 1 U.C. Q.B. 396 ; Chase et al v. Goble, 3 M.
& G. 635. But the omission to do so will not necessarily deprive him of the

benefit of the rule : Grantham v. Poicell, 1 Prac. R. 256 ; Rabidon v. Harhin,

2 Prac. R. 129 ; VanEvery v. Drake, 3 Prac. R. 84. Plaintiff cannot treat the

omission of the defendant to take out and serve the rule in what they consider

due time as an abandonment of it, so as to justify him in signing judgment

:

Lyman et al v. Snarr, lb. 86. Where a plaintift" set aside a nonsuit on pay-

ment of costs, and proceeded to trial without paying the costs, and obtained

a verdict, the verdict was set aside: JVichols v. Bozon, 13 East. 185. But where
a new trial is granted to a defendant on payment of costs, if plaintiff proceed to

a second trial without payment of the costs he cannot afterwards recover them

:

Farrer v. DeFlinn, 8 -Jur. 779. There is nothing to j^revent either party

taking out the rule and having the costs taxed : Lyman et al v. Snarr, 3 Prac.

R. 86. When a plaintiff obtains a new trial on payment of costs he is not bound
to pay them before the then next assizes : Siacey v. MeLityre, 6 U. C. L. J. N.S.

127. Under special circumstances the rule, though become absolute, may be
discharged, and further tioie given to defendant to pay costs : Reeves v. Myers,

T. T. 4 &, 5 Vic. MS. R. &. H. Dig. " New Trial," ix. 6.

%X
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JUDGMENT, (r)

46. (s) ISTo rule for judgment shall be necessary.

47. (0 -^11 judgments, wlietlier interlocutory (u) or final, (v) shall

be entered of record of the day of the month and year, whether in term

or vacation, when signed, and shall not have relation to any other

day, (?«) but it sliall be competent for the court or a judge to order a

judgment to be entered nunc pro tunc, (pc)

COSTS : SETTING OFF DAMAGES OR COSTS, (y)

(r) Judgments are either interlocutory or final. Interlocutory judgments are

occasioually given upon some plea, proceeding or default occurring in the course
of the action, and which does not terminate the suit. But the most common
kind of interlocutory judgments are those which are given when the right of the
plaintiff is indeed established, but the quantum of damages sustained by him is not
ascertained: Smith's Action at Law, 10th ed., 1*79. As to final judgments, they put
an end to the action altogether by declaring either that the plaintiff is or is not
entitled to recover, and if entitled to recover, specifying what : lb. 183. It may be
mentioned that interlocutory judgments and judgments by default are sometimes
spoken of as synonymous. Though often identical in effect, as where some ulterior

step, such as assessing damages by a jury, referring bills, bonds, notes, &c. to the

master is necessai'y before final judgment; still there is this distinction, a judg-
ment by default or nil dicit is sometimes final, whereas an interlocutory judgnaent

is always inchoate and imperfect, always requiring ulterior steps to be taken.

(s) Taken from Eng. R. G. No. 55 of H. T. 1853 ; but in this Province is in

fact as old as rule 10 of T. T. 8 & 4 Wm. IV. : Cam. R. 10.

(0 Taken from Eng. R. G. No. 56 of H. T. 1853, the origin of which was Eng.
R. G. No. 3 of H. T. 4 Wm. IV. : Jervis N. R. 116; with which our rule No. 22
of E. T. 5 Vic. corresponded: Cam. R. 28.

{u) See note r to R. G. pr. 46.

(w) Taxation of costs and entry of final judgment are contemporaneous acts,

and judgment is not final until costs have been taxed, unless, it seems, the party
entitled to them intends to waive them: Peirce v. Derry, 4 Q. B. 635.

[iv) Judicial proceedings are considered as taking place at the earliest period

of the day on which they are done. Therefore where judgment was signed at the

opening of the office at its usual hour, 11 a.m. and the defendant died at half past

nine a.m. on the same morning, the judgment was held regular: Wriijht et al v.

Mills, 4 H. <& N. 488; see also Converse et al v. Michie, 16 U. C C. P. ICZ.

(a;) This provision applies only to cases where the delay is the act of the court

and not of the parties : Lawrence v. Hodgson, 1 T. cfe J. 368 ; Freeman v. Tranah,

12 C. B. 406 ; Miles v. Williams, 9 Q. B. 47 ; Heathcote v. Wynn, 25 L. T. Rep. 247;

Denison v. Holiday . 26 L. J. Ex. 227 ; Bates q. t. v. Lockwood, 1 T. R. 637; Lanman
v. Lord Audley, 2 M. &, W. 535 ; Doe d. Trylor v. Crisp, 7 Dowl. P. C. 5S4 ;

The

Fishmongers' Co. v. Robertson et al, 3 C. B. 970 ; Blackburn v. Godrick, 9 Dowl.

P. C. 337 ; Neil v. McMillan, 27 U. C. Q. B. 257.

{y) Incident to the judgment are the costs which are awarded therein to the

successful party. Costs are either interlocutory or final. Interlocutory costs

are given upon matters arising in the course of the suit; they are generally

awarded upon motion, and lie in the discretion of the court, which exercises its

equitable jurisdiction either in granting or refusing them. Final costs are given

by statute, and depend on the event of the action : Smith's Action at Law, 10th

ed, 189.
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48. (^) One day's notice of taxing costs, together with a copy of

the bill of costs and affidavit of increase, if any, shall be given by the

attorney of the party, whose costs are to be taxed (a) to the other party

or his attorney in all cases where a notice to tax is necessary. (L')

40. (c) One appointment only shall be deemed necessary for pro-

ceeding (d) in the taxation of costs or of an attorney's bill, (e)

50. (/) Notice of taxing costs shall not be necessary in any case (gr)

where the defendant has not appeared in person, or by his attorney or

guardian.

51. (A) When issues in law or fact are raised, the costs of the

several issues both in law and fact will follow the finding or judgment,

and if the party entitled to the general costs of the cause obtain a

(z) Taken from Eng. R. G. No. 59 of H. T. 1853, the origin of which was Eng.
R. G. No. 10 of M. T. 1 Wm. IV.: Jervis N. R. 10.

(a) Where by the practice of the court costs need not be taxed, it is unneces-

sary to give one day's notice of taxation : Griffiths v. Liversedye, 2 Dowl. P.C. 143,

(6) It seems to have been at one time doubted whether non-compliance with
a rule similar to this was a ground for setting aside a judgment: see Perry v.

Turner et al, 2 C. <fe J. 89 ; RouUedge v. Giles, lb. 163. But it is now settled that it

is merely a ground for reviewing the taxation : Taylor v. 3Iurray. 3 M. tfc "W".

141 ; Wilkins v. Perkins, 2 M. & W. 315 ; Lloyd v. Kent, 5 Dowl. P.C. 125 ; Ilderton

V. Sill, 2 C. B. 249 ; Field v. Partridge, 7 Ex. 689 ; Fclton v. Conley, 1 Prac. R.
319. The rule does not apply to judgment on demurrer: Taylor v. Murray,
8 M. & W. 141.

(c) Taken from Eng. R. G. No. 60 of H. T. 1853.

(d) One half hour's grace is always allowed by the practice of the courts for

both parties to appear before proceeding to taxation : Landon v. Stubbs,

3 U. C. L. J. 70. This is the practice as much where an appointment is

taken out as where a notice of taxation is given: lb. When a party fails to

atteud the taxation pursuant to notice or appointment, he may perhaps be pre-

cluded from objecting to the amount of an item in the discretion of the master,

but not from objectin<r in toto to items, upon the allowance of which the master
has no discretion at all : Conger v. McKechnie, 1 Cham. R. 209.

(e) " In the taxation of costs or of an attorney's bill," etc. apparently intend-

ing costs as between party and party, and as between attorney and client.

(/) Taken from Eng. R. G. No. 61 of H. T. 1853, the origin of which was Eng.
R. G. No. 17 of H. T. 4 Wm IV. : Jervis N. R. 110.

(g) In any case, <fec. This rule is express, that no notice shall be necessary

when no appearance is entered: Bolton v. Manning, 5 Dowl. P. C. 769 ;
Pope v.

Mann, 2 M. & W. 881. Notice, however, will be necessary when defendant has
done that which is equivalent to appearing, as whei'e he has assented to a judge's

order for a stay of proceedings: Lloyd v. Kent, 5 Dowl. P. C. 125; Perry y.

Turner et al, 2 C. <fe J. 89. But a mere summons for time to plead, though taken out

by defendant, is not tantamount to appearing: Welch v. Vickery, 15 M. <fe W. 59.

{h) Taken from Eng. R. G. No. 62 of H. T. 1853, the origin of which was Eng.
R. G. No. 7 of H. T. 4 Wm. IV. : Jervis N. R, 121 ; with which our Rule No. 26 of
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verdict on any material issue, he will also be entitled to the general

costs of the trial ; (i) but if no material issue in fact be found for the

party otherwise entitled to the general costs of the cause, the costs of

the trial shall be allowed to the opposite party. (/)

53. (^0 No set-off of damages or costs between parties shall be

allowed to the prejudice of the attorney's lien for costs in the particular

suit against which the set-off is sought; (1} provided, nevertheless, that

interlocutory costs in the same suit awarded to the adverse party may
be deducted, (m)

53. (?0 No privilege shall hereafter be allowed to any person to

exempt him as plaintiff from the operation of any statute or rule of

court which restrains costs on any causes of action of the proper com-

petence of the county court, (o)

E. T. 5 Vic. corresponded: Cam. R. 29. The latter part of section 110, C. L. P.

Act, wliich is to the effect that " the costs of any issue, either of fact or of law,

shall follow the finding or judgment on such issue, and be adjudged to the

successful party, whatever may be the result of the other issue or issues," is in

substance the same as this rule. See the notes thereto.

(i) The rule does not apply to a case where the pleadings in one action against

two or more defendants are at common law and each pleading separately, one
defendant succeeds on his single plea, so as to prevent the plaintiff having judg-

ment against his co-defendant or co-defendants who have failed on the issues on
the other pleas: Cazneau v. Morrice et al, 25 L. J. Q. B. 126.

(y) For a review of the decided cases bearing upon the subject matter of this

rule, see note i to section 110, C. L. P. Act.

(i) Taken from Eng. R. G. No. 63 of H. T. 1853, the origin of which was Eng.
R. G. No. 93 of II. T. 2 Wm. IV. : Jervis N. R. 86. The history of the latter rule

is explained by Jervis, C. J., in Dunn v. West, 1 L. M. <fe P. 615.

[I) This rule is inflexible, and applicable to all cases : Humhleton v. Iliggin-

botham, Ex. H. T. MS. 1832. It cannot be affected by the private agreement of

the parties to a reference: Cowell v. Betteley, 2 Dowl. P.C. 780. Where, however,

an arbitrator awards a sura to be paid to A., in respect of matters in difference

between him and B., and the costs of the action (a smaller sum) to be paid to B.

at the same time and place, the court has not, it appears, jurisdiction to order B.

to paj' tlie whole sum awarded to A., to A.'s attorney on account of his lien for

costs: Dunn v. West, 10 C. B. 420. The rule extends only to the costs of the

particular cause to be taxed as between attorney and client: Watson v. Maskell,

1 Eing. N. C. 366. It applies to cases where there is a cross claim in separate

actions: George v. Elston et al, lb. 513; Lees v. Reffitt et al, 3 A. & E. 1<^1
;
see

also Latham v. Hyde, 1 C. & M. 128 ; Scott v. DeRichebourg, 11 C. B. 447 ; Simpson

et al V. Lamb, 1 El. & B. 84 ; Lloijd v. Mansell, 22 L. J. Q. B. 110; Bnmsdon v.

Allard, 2 E. & E. 19; Shaw y. Neale, 20 Beav. 157; Sympson v. Frothero, 26 L.

J. Ch. 671 ; Verity v. Wild, 28 L. J. Ch. 561 ; In re Marsack and Webber, 2 E. &
E. 637 ; Standeven et al v. Murgatroyd, 27 L. J, Ex. 425.

(m) As to interlocutory costs, see note y to R. G. pr. 48.

(«) Taken from our R. G. pr. 43 of II. T. 13 Vic.

(o) See C. L. P. Act, section 328.
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EXECUTION, (p)

541. {q) No writ of execution shall issue until the proceedings to the

end of the judgment are duly entered on the roll
;
(r) nor shall any

writ against lands issue until the judgment has been duly minuted and

docketed, (s)

53- (f) A prsecipe for every writ of execution shall be filed with the

proper officer, (m) and the endorsement upon every such writ, for debt

or damages, shall be to the efiect, and as nearly as the circumstances

will allow, in the form following : (y) " Levy (or take) the sum of

£ , being the debt (or damages), and the sum of £ , being the

costs taxed in this cause, with interest (according to the circumstances)}

also the sum of £ for this writ (and former writs, if any, and

Sheriff's fees thereon), together with your own fees, poundage and

incidental expenses :" and shall also (vi) be endorsed with the name

and place of abode, or office of business, of the attorney actually suing

(p) The judgment of the court is the sentence as between the parties to a
cause. The next step is to put that sentence into operation, -which is done by
issuing execution.

{q) This rule is original, and lays down a practice at variance with that of

England: see Eng. R. G. Nos. 70, 71 of H. T. 1853.

(r) No execution can issue until final judgment is entered : Finch v. Brook,

6 Dowl. P. C. 59 ; and when issued, must conform to the judgment roll : King v.

Birch, 3 Q. B. 425 ; Phillips v. Birch, 2 Dowl. N. S. 97. Execution cannot issue

pending an action on the judgment : Burdus v. Satchwell, Barnes, 208.

(s) See C. L. P. Act, section 243.

{t) The first part of this rule appears to be taken from our rule No. 44 of H. T.

13 Vic, and the last part from Eng. R. G. No. 73 of H. T. 1853.

(«) The praecipe may be in this form: Required a writ of, &c., directed to the

sheriff of, <fec., returnable immediately after the execution thereof, <fec.

(v) If money have been paid on the judgment before the issue of execution, the

levy should be restricted to the balance unpaid: Plevin v. Henshall et al, 10 Bing.

24 ; and though the action be on a bond conditioned for the payment of a sum
of money in gross, and judgment be had for the penalty, the indorsement on the

execution should not be for a sum greater than the principal or true debt, interest,

nominal damages and costs : Amery v. Smalridge, 2 W. Bl. 760. When execution

is fraudulently issued and indorsed for the whole sum named in a judgment when
part has been already paid, the defendant's remedy (unless malice, &c., can be

proved) is by motion to set aside the execution: De Medina y. Grove etal, 10 Q.B,

152. In the absence of fraud, &c., the court will only direct the levy to be

reduced: McCormackv. Melton, 1 A. & E. 331; and when the sum indorsed, if

too much, has been really levied, the court may direct the overplus to be refunded

:

Barehcad v. Hall, 8 DowL P. C. 796, n. So if too little have been levied, the court

may allow plaintiff to amend his indorsement: Runt v. Passmore, 2 DowL P. C.

414; Smith v. Dickinson, 13 L. J, Q. B. 151.

(w) This part of the rule is taken from Eng. R. G. No. 73 of H. T. iS53.
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out the same; (x) and when the attorney actually suing out the writ

shall sue out the same, as agent for any attorney in the country, the

name and place of abode of such attorney in the country shall also

be endorsed upon the said writj (y) and in case no attorney shall be

employed to issue the writ, then it shall be endorsed with a memoran-

dum expressing that the same has been sued out by the plaintiflF or

defendant in person, as the case may be, (2) mentioning the city, town,

ncorporated or other village, or township, within which such plaintiff

or defendant resides, (a)

QH. (U) Every writ of execution shall be tested in the name of the

Chief Justice of the Court from which the same shall issue, or in case

of a vacancy of such office, then in the name of the senior puisne

judge of the said court, (c)

PROCEEDINGS AGAINST GARNISHEE, {d)

57' (e) All writs, rules, orders, or other proceedings against a Gar-

nishee, shall be issued, taken, and had (/) in the Court in which the

judgment was rendered in favour of the party applying to attach the

debt due to his judgment debtor. ((7)

58. (A) The entries of the proceedings against a Garnishee, in the

debt attachment book, (t) shall be made according to the form here-

after given. (_;*

)

(z) See note s to section 12, C. L. P. Act.

{y) See note t to section 12, C. L. P. Act.

(z) See note u to section 13, C. L. P. Act.

(a) See note w to section 13, C. L. P. Act.

(6) Taken from Eng. R. G. No. 72 of IT. T. 1853, and corresponds with sec-

tion 24 of C. L. P. Act, wliich relates to writs of mesne process.

(c) See note I to section 6 C. L. P. Act.

{d) It is in effect enacted in the C. L. P. Act, that it shall be lawful for a judg-

ment creditor to make application to a judge, setting forth that a judgment has

been recovered against a debtor, and is unsatisfied, and that any other person is

indebted to the judgment debtor, whereupon the Judge may order the debt

accruing from such third person to be attached, tfec. : section 288. The " other

person" of whom mention is made in this section is the person described in legal

proceedings as the " garnishee."

(e) This rule is original.

(/) " Issued" refers to the act of the officer of the Court, " taken and had" to

the act of the attorney.

{g) See notes to section 288, C. L. P. Act.

{li) This rule is original.

(i) See section 298, C. L. P. Act.

{j) See form No. 60, in Schedule to these rules
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REVIVOR AND SCIRE FACIAS. (Jc)

59- (J) A plaintiff shall not be allowed a rule to quash his own

writ scire facias or revivor, (ni) after a defendant has appeared, except

on payment of costs. (?i)

dO. (o) A scire facias upon a recognizance taken before a judge

or a commissioner in the country (jo) and recorded at Toronto, (j)

shall be brought in the County of York only, and the form of the

recognizance shall not express where it was taken, (s)

61. (0 No judgment shall be signed for non-appearance to a scire

facias, without leave of the court or a judge, unless defendant has

been summoned, but such judgment may be signed by leave after eight

days from the return of one scire facias. (^<)

62. (v) A notice in writing to the plaintiff, his attorney, or agent,

(k) The writ of revivor is the old writ of scire facias, or more properly an
improved form of scire facias : see notes to section 305, C. L. P. Act. Owing
to the circumstance of the old scire facias in certain cases being retained, the

scire facias and writ of revivor are practically distinct writs. Either proceed-

ing is in the nature of an action, because the defendant can plead to the writ

:

2 Wm. Saunders, 6 a.

(0 Taken from Eng. R. G. No. IS of H. T. 1853, the origin of which was Eng.
R. G. No. 78 of H. T. 2 Wm. IV. : Jervis N. R. 81.

(m) The Rule is nisi only: Ade v. Stuhhs, 4 Dowl, P. C. 282; Oliverson r.

Latour, V Dowl. P. C. 605.

{n) The application to quash is generally founded upon an error of the party

issuing the writ. In such a case the opposite party is always put to some ex-

pense in consequence of the error. It is therefore only reasonable that he should

be paid the costs incurred thereby: Pickman v, Eohson, 1 B. <fe Al. 4S6; see

note I to section 320, C. L. P. Act.

(o) Taken from our Rule No. 2 of H. T. 10 Vic. ; 4 U. C. Q. B. 93.

{jy) See note p to section 33 of C. L. P. Act.

{q) No bail piece is perfect as a recognizance till filled : Gillespie et alv. Grant,

3 TJ. C. Q. B. 400.

(s) As to proceedings by scire facias against bail, see Petersdorfif, Bail, 371.

(f) Taken from our Rule No. 3 of H. T. 10 Vic. : 4 U. C. Q. B. 93 ; the origin

of which was Eng. R. G. No. 81 of H. T. 2 Wm. IV. ; Jervis N. R. 82.

(m) The object of this and the succeeding rule (62) being retained is not

apparent ; for it is provided by the C. L. P. Act, that " the writ of revivor

shall be directed to the party called upon to show cause, &c. :" section 305
;

and that " all writs of scire facias, &c. (specifying all the forms of writ in general

nse), shall be tested, directed, and proceeded upon in like manner as writs of 7'evivor :"

section 311.

(v) Taken from our rule No. 4 of H. T. 10 Vic. : 4 U. C. Q. B. 93 ; the origin

of which was Eng. R. G. No. 82 of H. T. 2 Wm. IV. : Jervis N. R. 83.
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shall be sufficient appearance by tlie bail or defendant on a scire

facias, (to)

6S. (a) In all suits, actions, or proceedings, by scire facias, infor-

mation or otherwise, by or at the suit of, or in the name of the Queen,

or of the Attorney or Solicitor General for the time being, commenced
or tuken to enforce or protect any of the civil rights of the Crown or

concerning any matter or thing affecting such rights, or for any penal-

ties or forfeitures under any Customs' Act, or other Act of Parliament

in force in this Province—rules to appear, plead, rejoin, join in

demurrer, &c., may be had and issued on filling a prascipe either in

term or vacation, (i) and all such rules, excepting rules to appear, (c)

shall be eight day rules, (cZ) and the party or parties named in any such

rules shall be bound to appear, plead, rejoin, join in demurrer, &c.,

within the time mentioned in such rules respectively, but the Court or

a Judge may extend the time mentioned in any such rules in their or

his discretion
;

(e) Provided that nothing in this rule shall affect or

restrict any right, privilege, or prerogative now enjoyed or possessed

by the Crown. (/)
ENTRY OP SATISFACTION ON ROLL, (g)

(w) See note u to preceding rule.

(a) Taken from our Rule No. 53 of H. T. 13 Vic.

(b) This rule must be read in connection with Con. Stat. U. C. cap. 21—that

every commission, extent, writ or other process issued, &c. may be tested, made
returnable and be returned on any day certain in term or vacation, to be named
in such commission, extent, writ or other process : section 1 ; and that at the

return of any such commission, extent, Avrit, or other process, the like rules may
be given, and such other proceedings had, and such subsequent writs and pro-

cess issued ,at any time in vacation, as may be given, had, or issued in term time :

sectiou 2. It is by the same Statute provided that it shall and may be lawful

for tlu; Judges of the Superior Courts of Common Law in Upper Canada, &e.,

to make all such general rules and orders for the regulation of the pleadings and

practice on such informations, suits, and other proceedings, and may frame .such

writs and forms of proceedings as to them may seem expedient : section 8 ; in

order that the procedui'e and practice in informations on suits and other proceed-

ings instated on behalf of the Crown, &c., should be assimilated as nearly as may
be to the course of practice and procedure now in force in actions between subject

and suhjcct.

(c) "Which are in general four day rules: Tidd Prac. 1141.

(d) All such, were formerly four day rules: West on Extents, 317.

(<s) Co^Jcrt or a Judge—relative powers, see note w to section 48, C. L. P. Act.

(/) The Crown has various prerogatives in replying to its defendants traverse

or plea: Chit. Prerog. 369.

(g) When plaintiff's judgment is satisfied in order that defendantmaynot be

harassed a second, time on the same account, it is necessary that satisfactioa be

I



R. 64] TUINITY TERM, 1856. 657

OJ:- (^) Iq order to acknowledge satisfaction of a judgment, it shall

be requisite only to produce a satisfaction piece in form as hereinafter

mentioned, (i) and such satisfaction piece shall be signed by the purtj-

or parties acknowledging the same or their personal representatives,

and their signatures shall be witnessed by some practising attorney, (_;')

expressly named by him or them, and attending at his or their request,

(A.-) to inform him or them of the nature and effect of such satisfaction

piece before the same is signed
j (/) which attorney shall declare himself

in the attestation thereto to be the attorney for the person or persons so

signing the same, (m) and state he is witness as such attorney (pro-

vided that a Judge at Chambers may make an order dispensing with

such signature under special circumstances, if he think fit)
;

(n) and

in cases where the satisfaction piece is signed by the personal represen-

entered on the judgment roll: see Lambert Parnell, 15 L. J. Q. B. 55; Simpson

V. Hanley et al, 1 M. & S. 695 ; Coombe v. Sansom, 1 D. & R. 201 ; Doe d. Draz
V. FilliUr, 11 M. & W. 80; Crafts v. Wilkinson, 4 Q. B. 74 ; Ward v. Broomhead
et al, 7 Ex. 726. An order to enter satisfaction will not be made though defen-

dant swear that the judgment is satisfied if the plaintiff deny the fact, and it be
not otherwise clear that the judgment is in truth satisfied : Lewine et al v. Savage,

3 U. C. L. J. 89.

(A) Taken from Eng. R. G. No. 80 of H. T. 1853, the origin of which was R. G,

of E. T. 7 Vic. : 5 Q. B. 832. The object of the rule is to make it necessary for

plaintiff himself to sign a satisfaction piece ; but before doing so to see that he
is well informed as to the effect thereof. Many of the requirements of the rule

resemble those contained in Rule No. 26 as to cognovits and warrants of attorney,

to which references are hereafter made.

(?) Where an Act of Parliament or rule of Court expressly provides that a

thing is to be done in a given form, that form must be closely followed : see

Warren v. Love, 7 Dowl. P. C. 602; Codrington v. Curlewis, 9 Dowl. P. C. 968.

{j) See note i to R. G. pr. 26.

{k) See note / to R. G. pr. 26.

{I) See note k to R. G. pr. 26.

im) See notes m, I, and n to R. G. pr. 26.

(n) Before a judge will under any circumstances dispense with the signature

of plaintiff, clear proof of satisfaction must be adduced. Where the plaintifT

was abroad, an affidavit of the sheriff's officer that he had levied the amount
was held insufficient unless accompanied with an affidavit of the plaintiff's attor-

ney to the same effect: Be Bastes v. Willmott, 1 Hodg. 15. So where plaintiff

was dead, and no administration had been taken out, an affidavit of the defendant's

attorney that the plaintiff had been paid in full was held of itself insufficient

:

Speach v. Slade, 8 Moore, 461. So where four out of five plaintiffs consented to

satisfaction being entered, but the fifth was abroad and could not be found, the

application failed, though the attorney of the fifth assented to satisfaction : Davis
et al V. Jones, 5 Dowl. P. C. 503. In one case in Upper Canada where plaintiff

was resident abroad, the Court relaxed the rule under consideration in favour of

a satisfaction piece signed by his attorney : Fawson et al v. Wighiman, 2 U. C.

42
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(^Signature^

the above named

plaintiflF.

658 REGUL^ GENERALES AS TO PRACTICE. [R. 65.

tative of a party deceased, his representative character shall be proved

by the production of the probate of the will, or of the letters of adminis-

tration, to the officer in custody of the judgment roll, (o)

Form of Satisfaction Piece.

In the

day, the day of A.D. 18 : to wit :

—

Satisfaction is acknowledged between plaintiff, and defen-

dant, in an action for £ and costs. And do hereby expressly

nominate and appoint ,
attorney-at-law, to witness and

attest execution of this acknowledgment of satisfaction.

Judgment entered on the day of in the year of our

Lord, 18 . Roll ^0.

Signed by the said in the presence of
^

me of one of the attorneys of the

Court of . And I hereby declare myself

to be attorney for and on behalf of the said

expressly named by and attending at request

to inform of the nature and effect of this acknow-

ledgment of satisfaction (which I accordingly did

before the same was signed by ). And I also

declare that I subscribe my name hereto as such

attorney.

65. (p) Every satisfaction piece must be entered in the principal

office of the proper court at Toronto, (jf) and every deputy clerk

L. J. 1 84. So where plaintiff being abroad, a letter of recent date fully author-

ising his attorney to settle the suit was i^roduced : Rudall v. Hurd et al, 3 U. C.

L. J. 14. So also where plaintiff was a resident of Lower Canada, and the

amount of the judgment small : The Bank of Montreal v. Cronk et al, lb. 32.

So where the attorney produced an express authority from his client, the plain-

tiff, who resided in Lower Canada: Darling v. Wright, lb. 50. If the satisfaction

be executed in Lower Canada, and attested by a practising attorney of that

section of the Province, the signature of such attorney should be verified by a

certificate of one of the judges of Lower Canada, or by an afiidavit made before

a commissioner for taking affidavits appointed under Stat. 12 Vic. cap. 77: Mo3S

V. Dayly, 3 U, C. L. J. 74, per McLean, J.

(o) It is not said that probate shall be filed with, but produced to the officer

in custody of the judgment roll. The object of doing so is to prove the repre-

sentative character of the person who assumes to sign as " the personal repre-

sentative of a party deceased,"

{p) This rule is original.

{q) Proper court, i. e. the court in which the suit has been instituted and pro-

ceedings had.

Date.
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of the Crown shall transmit the judgment roll and papers belonging

thereto for that purpose, upon the satisfaction piece being exhibited

to him, (r) unless such roll shall have been previously transmitted

under the direction of the Common Law Procedure Act, 1856, section

fifteen, (s)

BAILABLE PROCEEDINGS AND BAIL. (0

G6. (m) Where the defendant is described in the writ of capias or

affidavit to hold to bail by initials, or by wrong name, or without a

Christian name, the defendant shall not for that cause be discharged

out of custody, (v) or the bail bond be delivered up to be cancelled on

motion for that purpose, if it shall appear to the Court that duo dili-

gence has been used to obtain knowledge of the proper name.

67. (w) An action may be brought upon a bail bond by the Sheriff

himself in either Court, (cc)

(r) Upon the satisfaction piece being exhibited to him, <fec., which it is presumed
means, upon the satisfaction piece (regularly signed and attested) being exhi-

bited, (fee.

(s) See notes to sections 243, 245, C. L. P. Act.

{t) For a review of the practice as to baU in civil cases, see note p to section 33,

C. L. F. Act.

(u) Taken from Eng. E. G. Ko. 82 of H. T. 1853, the origin of which was Eng.
R. G. No. 32 of H. T. 2 Wm. IV. : Jervis N. R. 67.

(d) Before Eng. R. G. No. 32 of H. T. 2 Wm. IV., a defendant arrested, if

summoned, might be discharged out of custody, and have the baU bond delivered

up to be cancelled, on entering a common appearance. It was at first doubted
whether the rule did not deprive the defendant of his remedy : Callum v. Leeson,

2 Dowl. P. C. 381 ; but it was afterwards settled that he might stUl do so, unless

the plaintiff could show that he had used due diligence to ascertain the right

name of the defendant: Ladbrook v. Phillips, 1 H. & W. 109; Rosset v. Hartley,

7 A. <fe E. 522, n. In determining whether or not a case falls "within the rule, the
court will have regard to various circumstances ; and if it appear that the defen-

dant countenanced the plaintiff in calling him by a wrong name, or was likely to

abscond if inquiry were made of him personally, it will not interfere to the pre-

judice of plaintiff: see Micks v. Marreco, 1 C. <fe M, 83; Newton v. Maxwell,

I Dowl. P. C. 315 ; Lyon v. Walls, 2 M. & Scott. 393; Lindsay v. Wells, 3 Bing.
N. C. 777; Finch v. Cocken et al, 2 0. M. <fe R. 196.

(w) Taken from Eng. R. G. No. 83 of H. T. 1853, the origin of which was Eng.
R. G. No. 28 of H. T. 2 Wm. IV. : Jervis N. R. 66.

(x) Before the Eng. R. G. of "Wm. IV., the sheriff could only bring an action

in the Queen's Bench upon a bond taken upon process in that court : Donatty v.

Barclay, 8 T. R. 152; but it was otherwise in the English Court of Common
Pleas : Newman et al v. Faucitt, 1 H. Bl. 631 ; and Exchequer ; Torke v. Ogden et

al, 8 Price, 174. The rule only enables the " sheriff himself" to bring the action

in either court. His assignee, it would seem, must still, as formerly, bring the
action in the court from which process issued upon which the bond was taken.
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68. (j/) In all cases where the bail bond shall be directed to

Stand as a security, the plaintifiF shall be at liberty to sign judgment

upon it. {z)

09. (a) Proceedings on the bail bond may be stayed on payment of

costs in one action, unless sufficient reason be shown for proceeding in

more. (Ji)

70. (c) "When bail to the Sheriff becomes bail to the action, the

plaintiff may except to them though he has taken an assignment of

the bail bond, {d)

Tl. (e) A plaintiff shall not be at liberty to proceed on the bail

bond pending a rule to bring in the body of the defendant. (/)

73. (j^) No rule shall be drawn up for setting aside an attachment

(?/) Taken from Eng. R. G. No. 84 of H. T. 185S, the origin of which was Eng,

R. G. No. 29 of H. T. 2 Wm. IV. : Jervis N. R. 66.

(z) In the English Court of Common Pleas, though it was at one time usual ta

sign judgment on staying proceedings in an action on a bail bond, when the bail

consented that it should stand as a security, yet it was afterwai'da hold tiiat the

bail in such a case were at liberty to plead to the action on the bail bond, and
were consequently entitled to a demand of plea before judgment could be signed

against them : see Tidd's Prac. 304, 305.

{a) Taken from Eng. R. G. No. 86 of H. T. 1853, the origin of which was Eng.
R. G. No. 30 of H. T. 2 Wm. IV. : Jervis N. R. 66.

(6) Where several actions on a bail bond were brought and carried to verdict.

the English Court of Exchequer held that it was too late to apply to stay the

proceedings upon payment of the costs of one action only : Johnson v. Macdonald,

2 Dowl. P. C. 44. •

(c) Taken from Eng. R. G. No. 88 of H. T. 1853, the origin of which was Eng.
R. G. No. 15 of H. T. 2 Wm. IV: Jervis N. R. 62.

{d) Where bail below became bail above, no exception could be taken in the

English Court of Queen's Bench after an assignment of the bail bond : Fiah v.

Horner, 7 Mod. 62. But in the Common Pleas the same bail might be excepted

to after an assignment of the bail bond : Claxton v. Hyde, Barnes, 90. This rule

follows the practice of the Common Pleas.

(e) Taken from Eng. R. G. No. 87 of H. T. 1853, the origin of which was Eng.

R. G. No. 23 of H, T. 2 Wm. IV: Jervis N. R. 64.

(/) This has been the practice of the courts from an early period : Whittle v.

Oldaker et al, 7 B. <fe C. 478; Blackfmd v. Hawkins, 1 Bing. 181. The object of

the rule to bring in the body is for the purpose of compelling the sheriff to have

the defendant in custody or to put in bail, so that the plaintiff can declare and
proceed with the suit to judgment. But plaintiff may waive it if be pleases,

and proceed with his suit if he can, without the defendant being in actual cus-

tody or putting in special bail: see Dusolme v. Hamilton, 15 U. C. Q. B. 183;

s. c. 76. 674 ; Regina v. The Sheriff of Ferth, 2 Prac. R. 298.

(^f) Taken from Eng. R. G. No. 88 of H. T. 1S53, the origin of which was R. G,

Q. B. ofM. T. 59Geo. III.
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regularly obtained against a sheriff for not bringing in the body (h) or

for staying proceedings regularly commenced on the assignment of any

bail bond, unless the application for such rule shall, if made on the

part of the original defendant, be grounded on an affidavit of merits, (i*)

or if made on the part of the sheriff, bail, or any officer of the sheriff,

be grounded on an affidavit, showing that such application is really

and truly made on the part of the sheriff, or bail, or officer of the

sheriff, as the case may be, at his or their own expense, and for his

or their indemnity only, and without collusion with the original defen-

dant, (k)

73. (0 Whenever a plaintiff shall rule, the sheriff on a return of

cepi corpus to bring in the body, (m) the defendant shall be at liberty

to put in and perfect special bail at any time before the expiration of

such rule, {n)

74:- (o) In case a rule for returning a writ of capias shall expire in

{h) Where the plaintiff at the instance of the sheriff's officer forbore for ten
days to enforce an attachment, it was held that the sheriff was not discharged
'by such indulgence : Pople et al v. Wyatt, 15 East. 215.

{i) The application to stay proceedings cannot in general be made until bail

is perfected : Heath v. Ourley, 4 Moore, 149. If the application be made at the
instance of the bail the court will not impose terms on the defendant : Gale et al

V. Hayworth, 6 Dowl. P. C. 323.

{k) The object of this rule is throughout to prevent collusion between the
party, applying and the original defendant. Plaintiff obtained an oi'der to hold
the defendant to bail in au action for seduction for £50. The defendant did not
put in special bail and the sheriff was ruled to bring in the body and an attach-

ment issued against him. The sheriff applied on affidavit to be relieved on pay-
ment of the £50 and costs, held that the application must fail because he had not
negatived collusion between himself and the defendant : Reghia v. The Sheriff of
Hastings, ,1 Cham. R. 230.

(Z) Taken from Eng. R. G. No. 89 of H. T. 1853, the origin of the latter part

of which was Eng. R. G. No. 25 of H. T. 2 Wm. IV : Jervis N. R. 64.

{m) Tliis is a side bar rule : see R. G. pr. 102 ; and should be issued promptly

:

Rex V. Sheriff of Middlesex, 1 Dowl. P. C. 53. But cannot be issued before the

day on which the writ is returned or before the time for putting in bail has
«xpired: Hiitchins v. Bird, 5 T. R. 49 ; Potter v. Marsden, 8 East. 525; Poxichee

V. Lieven, 4 M. &, S. 427. It cannot issue after judgment recovered against the

sheriff for an escape: Berwick y. Walton, 2 B. & Al. 623; nor after discharge

of the defendant by order of the plaintiff: lb. The rule when issued must be
served within a reasonable time: Pex v. The Sheriff of Middlesex, 1 Dowl. P.

C. 53.

{n) The sheriff obeys the rule by merely showing that defendant is in his

custody: Madeed\. Marsden, Barnes, 32; or that bail has been put in: Rex v.

Sheriff of Middlesex, 8 T. R. 464.

(o) Taken from Eng. R. G. No. 90 of H.T. 1853, the origin of which was Ena:.

a. G, of H. T. 3 Wm. IV : Jervis N. R. 103,
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vacation, and the sheriff or other oflBcer (p) having the return of such

writ shall return cepi corpus thereon, a rule may thereupon issue

requiring the sheriff or other ofl&cer within the like number of days

after the service of such rule, as by the practice of the Court is pres-

cribed with respect to rules to bring in the body, issued in term, (q)

to bring the defendant into Court, by forthwith putting in and per-

fecting bail above to the action, and if the sheriff or other ofl&cer shall

not duly obey such rule, an attachment shall issue in the following

term, for disobedience of such rule, (f) whether bail shall or shall not

have been put in and perfected in the meantime, (s)

75. (0 Notice of more bail than two shall be deemed irregular,

unless by order of the Court or of a Judge, (m)

76. (y) The hail of whom notice shall be given, shall not be changed

without leave of the Court or a Judge. (?«)

{p) " Or other officer," i. e. Coroner, &c.

{(j) The courts ought as far as possible to assimilate the practice in vacation

under this rule to that which prevailed in England before the passing of the

rule of 1 M. T. 3 Wm. IV: Hex v. Sheriff of Essex, 1 M. & W. 721, per Alder-

son, B. In vacation, if the plaintiff mean to make the sheriff liable for interme-

diate damages in consequence of his default, he should give the sheriff notice to

that effect, and then should receive such damages as may occur between the

notice and the notice which the sheriff must give when the defect has been cured

:

Jb. The expense of the notice to the sheriff will be part of the costs of the

attachment obtained against the sheriff during the next term : lb.

(s) If bail be put in and perfected after the contempt and before the issuing

of the attachment under the above rule, the court will set aside the attachment

upon payment of costs: Regina v. Sheriff of Middlesex, 2 Dowl. P. C. 432.

(/) Taken from Eng. R. G. No. 91 of H. T. 1853, the origin of which was Eng.

R. G. No. 18 of H. T. 2 Wm. IV: Jervis N. R. 63.

(?«) Where the sum is large the judge will allow several to become bail in

different sums amounting together to the required amount: Anon. 13 Price, 448
;

Easter v. Edwards, 1 Dowl. P. C, 39.

(y) Taken from Eng. R. G. No. 92 of H.T. 1853, the origin of which was Eng.

R. G. No. 5 of T. T. 1 Wm. IV : Jervis N. R. 42.

{in) Bail cannot be changed without a sufficient reason, and then only upon

payment of costs and putting plaintiff in the same situation as before : Whitehead

V. J/»?>i, 2 C. (fe J. 54 ; Elliott v. Gutteridge, 6 Dowl. P. C. 255. An expectation

that a cause would be settled is not a sufficient reason for change of bail

:

Orchard v. Glover, 1 Dowl. P. C 707. In Stroud y. Kenny, Taunton, J., decided

that the English rule of Wm. IV. applied to bail for prisoners in custody and

rejected bail who had been changed without leave: K.B. 17th April, 1832, MS.

;

Jervis N. R. 43 ; but in Bird's case, 2 Dowl. P. C 583, Patteson, J. held that it

did not. The rule applies to bail put in by the sheriff : Rex v. Sheriff of Essex,

2 Dowl. P. C. 782 ; as well as to that put in by a party : Jones v. Vestris, 3 Bing.

N. C. 677. It has been held not to be necessary to give a four days' notice of

added bail : Perry's Bali, 1 Dowl. P.C. 564 ; KeyY. Mackyntire, 5 Dowl. P.C. 54-3
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77. (^) No person or persons shall be permitted to justify himself

or themselves as good and sufficient bail for any defendant or defend-

ants, if such person or persons shall have been indemnified for so doing

by the attorney or attorneys concerned for any such defendant or

defendants, (j/)

78. (z) No attorney shall take any recognizance of bail in a case in

which he is employed as attorney or agent for either party, (a)

79. (6) If any person put in as bail to the action, except for the

purpose of rendering only, be a practising attorney, (c) or clerk to a

practising attorney or sherifi^'s officer, bailiff, or person concerned in

the execution of process, {d) the plaintiff may treat the bail as a

nullity, and sue upon the bail bond as soon as the time for putting in

bail has expired, unless good bail be duly put in, in the meantime, (e)

SO. (/) When bail which has been put in, in the country, (g) is to

be justified in Court, (K) the bail piece, with the affidavit of the due

But where the order to change the bail was not obtained until the day on which
the bail were to justify, the court gave the plaintiff time to inquire into their suf-

ficiency: Ferry's Bail, 2 C. <fe J. 475. If the order be granted upon payment of
costs, the costs must be paid before the bail justify: Jourdain v. Gunn, 2 Tyr.
491.

(x) Taken from Eng. E. G. No. 93 of H. T. 1853, the origin of which was Rule
H. T. 37 Geo. Ill: 1 B. & P. 103.

{y) This has been for some time the well understood practice: Oreensill v.

Ilopley, 1 B. & P. 103 ; Anon. 1 Dowl. P. C 1 ; Himt v. Blaquiere, 4 Bing. 583.

It has however been held no objection to bail that they are indeainified by the
sheriffs officer: Chick's case, M.T. 56 Geo. III. Nov. 17, 1815, 1 Chit. Rep 714 n.

(2) This rule appears to be original, though simply declaratory of a previ-

ously existing practice.

(a) An affidavit to hold to bail before action commenced may be sworn before

plaintiff's attorney : Brett v. Smith, 1 Prac. R. 3u9

(6) Taken from Eng. R. G. No. 94 of H. T. 1853, the origin of which was En"-

R. G. No. 13 of H. T. 2 Wm. IV : Jervis N. R. 62.

{c) An attorney who had not practised for six years was allowed to justify

bail: Ano7i. E. T. May 16, 1815, 1 Chit. Rep. 714 u.

{(i) It was a rule of all the English courts of common law that an attorne}^

:

2 Doug. 466 n ; or attorney's clerk : Bologne v. Vantrin, Cowp 828 ; Lainri v.

Cundale, 1 H. Bl. 76 ; Cornish v. Ross, 2 II. Bl. 349 ; whether articled or not

:

Cakish v. Hoss, 1 Taunt. 164 n. ; should not be bail to the action.

(e) A practising attorney or a clerk may be allowed to become bail to sur-

render a defendant: 1 Chit. R. 714, note a.

(/) Taken from our old Rule of T. T. 3 A 4 Wm. IT; Cam. R. 4.

(g) See note g to section 34 C. L. P. Act.

(h) See note g to section 34 C. L. P. Act



664 KEQVLJE GENERALES AS TO PRACTICE. [R. 81.

taking thereof, and the affidavit of justification, (i) shall be transmitted

by the deputy clerk of the Crown for the county in which they have

been filed to the principal ofiBce in Toronto, to be filed and produced ia

court, upon the motion for allowance, on proper notice being given to

such deputy clerk to transmit the same. (J)

81. (/c) If the notice of bail shall be accompanied by an aflQdavit of

each of the bail, according to the following form, (?) and if the plaintiff

afterwards except to such bail, he shall, if such bail are allowed, pay

the costs of justification ; and if such bail are rejected, the defendant

shall pay the costs of opposition, unless the Court or a Judge thereof

shall otherwise order. (?n)

FORM OF AFFIDAVIT OF JUSTIFICATION OF BAIL. («)

III (he

Between A. B., Plaintiff, and C. D., Defendant.

B. B., one (o) of the bail for the above named defendant (2?) maketb

{i) As to which, see R. G. pr. 8i.

(j) If bail be put in and justified before a commissioner, any justice of the
court from which process issued, or of either of the superior courts sitting in

chambers, upon receipt of the said bail piece or recognizance from such ci'mmis-

siouer, maj^^, if he sliall think fit (after proof of due notice of justification or upon
cause shown), order a rule to issue for the allowance of such bail : C.L.P. Act, s. So.

(k) Taken from Eng. R. G. No. 98 of H. T. 1853, the origin of which was Eng.
R. G. No. 3 of T. T. 1 Wm. IV : Jervis N. R. 40.

(I) This form must be strictly followed : Miller's Bail, 5 Dowl. P. C. 602

;

WMer'a Bail, 6 Dowl. P. C. 312.

(ffj) The object of the affidavit being to enable plaintiff to satisfy himself as

to the bail off'ered if the affidavit be vague, he may obtain further time to make
inquiries: Anon., 1 Dowl. P. C. 159. The court may allow an amendment:
Warren v. De Burgh, 7 Dowl. P. C. 96; and though the bail may, if sufficient,

justify: De Bode's Bail, 1 Dowl. P. G. 36-8; Anon. lb. 126; Popjoy's Bail,

3 Dowl. P. C. 170; the defendant w-ill not be allowed the costs of justification

:

Hectld's Bail, 3 Dowl. P. C. 423 ; Miller's Bail, 5 Dowl. P. C. 602. The rule is,

that if the notice of bail be accompanied by an affidavit according to the form
thereto subjoined, the plaintiff", if the bail be allowed, shall pay the costs of justi-

fication : lb. If the affidavit be not in that form—and the better way is not to

deviate from it—the defendant cannot have the costs of justification, though his

bail be sufficient : lb.

{n) See note I, supra.

(o) Though the affidavit is in form several, the bail may justify by a joint

affidavit: Anon. 1 Dowl. P. C. 115.

( p) By G. R. pr. 109, it is provided that " the addition and true place of abode
of every person making an affidavit shall be inserted therein." Though the form
of affidavit omits the addition of the deponents, it is only proper that it should

'hit inserted : Treasure's Bail, 2 DowL P. C. GTO ; Brown's "Bail, 5 Dowl. P. C. 220.
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oath and saitb, {q) that he is a housekeeper (r) (or freeholder, as the

case may be), residing at {give particular description of the place of

residence,) (s) that he is worth property to the amount of £
(double the amount sworn to) over and above what will pay all his just

debts, (t) (if bail in any other action, add, and every other sum for

which he is now bail), that he is not bail for any (ib) defendant, except

in this action (or if bail in any other action or actions, add, except

for C D., at the suit of E. F., in the Court of , in the sum of

£ , for Gr. H., at the suit of J. K., in the Court of , in the

sum of £ , specifying the several actions with the Courts in which

they are brought, and the sums in which the deponent is hail), (v)

Sworn, (w) (&c., as usual.) (x)

(q) This is not in accordance with R. G. pr. 112, which provides that " evert/ affi-

davit sworn within this Province . . . shall be drawn up in the first person, and
shall be divided into paragraphs, (fee.

;

" but the object of that rule was to prevent
prolixity in affidavits, when prepared by suitors or their attorneys. The judges

having themselves the framing of this form, the objection against which tlie rule

was directed cannot arise.

(r) Housekeeper. There appears to be some difference between " householder "

and "housekeeper: " See Anon. 1 Dowl. P.C. 127; Gablentz's Bail, 1 H. <fc W. 111.

(s) Where the deponent described himself as a housekeeper but did not go
on to say where he resided, the affidavit was held insufficient: IJeald's Bail,

8 Dowl. P. C. 423 ; Welsh v. Lywood, 1 Bing. N. C. 258 ; Wilson's Bail, 2 Dowl.
P. C. 431.

{t) As to what is a sufficient compliance with this pai-t of the affidavit: see

Lanyon's Bail, 3 Dowl. P. C. 8-5; IlunCs Bail, 4 Dowl. P. C. 272; Stevens v.

Miller, 2 M. <fe W. 368; 3Iiller's Bail, 5 Dowl. P. C. 602; JEdmunds v. Keats,

6 Dowl. P. C. 359; and as to the effect of non-compliance: see Hutchinson's

Bail, 1 Dowl. P. C. 571; Simpson's Bail, lb. 605; Rogers v. Jones, lb. 704;
Thompson's Bail, 2 Dowl. P. C. 50 ; Worlison's Bail, lb. 53 ; Harrison's Bail,

lb. 198; Naylor's Bail, 3 Dowl. P.C. 452; Penson's i?<7?7, 4 Dowl. P. C. 627 ;

Carter's Bail, 5 Dowl. P. C. 577; Edmimds v. Keats, 6 Dowl. P. C. 359 ;
Weller's

Bail, lb. 312 ; see also R. G. pr. 84. It is not a sufficient ground tp reject one of

two bail as insufficient that one of his creditors agreed to compound for his debt

for two shillings in the pound: Daniell v. James, 2 Prac. R. 195. The inquiry

must be as to the sufficiency of property of and not as to the character of the

proposed bail, whether brothel house keepers, <fec. : see Gouge's Bail, 3 Dowl.

320; Anon. 1 Dowl. 160 ; Hatfield's Bail, 2 Chit. Rep. 98.

(«) In a case where the deponent stated that he was not bail for "an}-." omit-

ting "defendant," the affidavit was still held sufficient: Smith's Bail, 1 Dowl.

P. C. 514.

(v) The form of affidavit in the Eng. R. G. No. 98, here goes on to specify the

property upon which the bail justify ; thus, " that deponent's property to the

amount of, <fec. consists of," tfec. : see Anon. 1 Dowl. P. C. 159; Lanyon's Bail,

3 Dowl. P. C. 85; Cooper's Bail, lb. 692; Pierpoint v. Brewer, 3 D. & L. 487.

{iv) The affidavit of justification cannot be sworn before defendant's attorney

:

Koyle V. Wilcox, 2 O.S. 113.

{x) In every affidavit made by two or more deponents, the names of the several

persons making such affidavit must be written in the jurat: R. G. pr. 110.
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89. (.y) If the plaintiff shall not give one daj's notice of exception

to the bail by whom such affidavit shall have been made, (2) the recoc-

nizance of such bail may be taken out of court without other justifica-

tion than such affidavit, (a)

83. (b) Where notice of bail shall not be accompanied by such

affidavit, (c) the plaintiff may except thereto within twenty days next

after the putting in of such bail, (d.) and notice thereof (e) given in

writing to the plaintiff or his attorney, (/) or where special bail is

put in before any commissioner, (^) the plaintiff may except thereto

within twenty days next after the bail piece is filed (li) in the proper

(y) Taken from Eng. R. G. No. 99 of H. T. 1853, the origin of which was R. G.

No. 4 of T. T. 1 Wm. IV: Jervis N. R. 42.

(z) Where bail to the sheriff became bail to the action, the plaintiff may
except, though he has taken an assignment of the bail bond: R. G. pr. 70. If the

plaintiff do not except to the bail in proper time he waives all objections to the

regularity of the proceedings: Bell y. Gate, 1 Taunt. 162.

(a) This rule does not apply where the bail must have justified without excep-

tion had the rule not been made: Webb's Bail, 1 DowL P. C. 446; Rex v. Wilson

et al, 3 Dowl. P. C. 255 ; Rex v. The Sheriff of Middlesex, 4 M. <fe W. 529. In the

case of added bail no exception is necessary : Orcgory v. Gurdon, Barnes, 74

;

nor where bail has been put in after the proper time : Turner v. Cary, 7 East.

607 ; JVun7i v. Rogers, 2 Chit. Rep. 108.

(b) Taken from Eng. R. G. No. 100, the origin of which is R. B. R. of M., T.

Ann : 1 Salk. 98.

(c) i.e. Affidavit of justification : see R. G. pr. 81.

{d) When the last of the twenty days happens on a Sunday the exception

may be regularly made on the following Monday : Oldham et al v. Burrtll,

7 T. R. 26.

(e) And notice thereof, <fec." Entering nn exception without serving a cor-

responding notice is nugatory : Satchwell v. Lawes, Barnes, 88 ; Goswell v. Hunt,

lb. 101. The notice is usually served immediately after the entry of the excep-

tion : Oldham et al v. Burrell, 7 T. R. 26,

(/) The notice of exception must not only be in writing : Cohn v. Davis, 1

H. Bl. 80, but be correctly intitled both as to the Court and the name of the

cause : Anon. 1 Chit. Rep. 374 ; see also Uarvey et al v. Morgan et al, 2 Stark, 17.

Where a notice of exception was entitled " in the Lord Mayor's Court" instead

of "in the King's Bench," it was considered a nullity: Anon. 1 Chit. Rep. 374.

So a notice of exception not intitled in any cause is a nullity : Rex v. Sheri^

of Middlesex, lb. 742. The circumstance of a notice not so intitled being

delivered with the declaration will not aid the omission : lb. And per Abbott,

C. J., " The notice of exception must be a perfect instrument in itself, and the

mere delivery of a notice not intituled in any cause with a declaration is not

sufficient. VVe ought not to encourage a plaintiff under these circumstances,

because the step he takes almost inevitably leads to some application to the

Court."

{9) See note q to section 34 C. L. P. Act.

(/i) See note d, supra.

I
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office, (i) and notice thereof given as aforesaid; (j) and no exception

to bail shall be admitted after the time hereinbefore limited. (A-)

84. (h) Affidavits of justification shall be deemed insufficient, unless

they state that each person justifying is worth double the amount

sworn to over and above what will pay his just debts and over and

above every other sum for which he is then bail, (c) except when the

sum sworn to exceeds one thousand pounds, when it shall be sufficient

for the bail to justify in one thousand pounds beyond the sum sworn

to. (d)

85. (e) It shall be sufficient in all cases if notice of justification of

bail be given two days before the time of justification. (/)

86- (^) In all cases, bail to the action shall be justified, when re-

quired, within four days after exception, before a Judge at Chambers,

both in term and vacation. (A)

(t) i.e. Pursuant to E. G. pr. 80.

(/) See notes e and/, ante.

(k) See Bologne v. Vautrhi, 2 Cowp. 828 ; Huqgms v. Bamhridge, Barnes, 81

;

Fenton v. Buggies, 1 B. <fe P. 356; Bex v. Sheriff of Surrey, 2 East. 181; Belly.

Oate, 1 Taunt. 162; Wallace v. Arrowsmith, 2 B. & P. 49.

[h) Taken from Eng. R. G. N"o. 101 of H. T. 1853, the origin of which was Eng.

R. G. No. 19 of H. T. 2 Wm. IV. : Jervis N. R. 63.

(c) See form to R. G. pr. 81.

{d) If the affidavit be insufficient the bail may justify in person :
Shave v.

Spode, 2 M. ife W. 42; but in such a case the defendant will not be entitled to the

costs of justification : Stevens v. Miller, lb. 368. If the sum for which the bail

is required be very large, the Judge has a discretion to admit more than two

bail: R. G. pr. 75.

(f) Taken from Eng. R. G. No. 102 of H. T. 1853, the origin of which was Eng.

R. G. No. 16 of H. T. 2 Wm. IV. : Jervis N. R. 63.

(/) The [notice ought in strictness to be served personally upon plaintiff's

attorney, or on some clerk or servant in his office: Saunder's Bail, 1 Chit. Rep,

7*7; Fowler's Bail, lb. 78. Depositing it in a letter box is unavailable: lb.;

unless the receipt of it be at a subsequent period: Saunder's Bail, lb. 77 ;
Jame-

son's Bail, lb. 100; Jones' Bail, lb. 294; distinctly acknowledged by the

attorney or some authorized clerk: lb.; see also Bailey v. Davy, lb. 77, n. b;

Arroiosmith v. Ingle, 3 Taunt. 234. The notice is as between the parties a waiver

of any irregularity in tlie notice of exception: Cohn v. Davis, 1 H. Bl. 80;

though it would not be a waiver with respect to the sheriff to prevent him from

objecting to the irregularity when ruled to bring in the body: Rogers v. Maple-

back, lb. 106.

{g) Taken from Eng. R.G. No. 103 of H.T. 1853, the origin of which was Eng.

R. G.No. l7of H.T. 2Wm. IV. : Jervis N. R. 63; and Eng. R.G. 1 Vic: lb. 153.

{h) If one of the bail, from sudden illness or other unforeseen casualty, be

unable to attend, it seems that the time may be extended: Gillbank's Bail,

9 D. & R. 6 ; Owillim v. Howes, 2 Chit. Rep. 107. A summons for the purpose
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87. (t) Bail, though rejected, shall be allowed to render the prin-

cipal without entering into a fresh recognizance, (j)

88. (7c) When the plaintiff proceeds by action on the recognizance

of bail, the bail shall be at liberty to render their principal at any time

within the space of eight days next after the service of the process

.upon them, (I) but not at any later period, (m) and upon notice

thereof given, the proceedings shall be stayed upon payment of the

costs of the writ and service thereof only, (n)

89. (o) Bail shall only be liable to the sum sworn to by the affidavit

of debt and the costs of suit, not exceeding in the whole the amount

of their recognizance, (p)

may be obtained, and when obtained should contain a stay of proceedings : lb.

When an order is obtained it siiould be served with a new notice of justification:

Ifewton'a Bail, 4 Dowl. P. C. 270. It sometimes happens that extended time is

granted at the time of justification, owing to defects in the affidavit or notice:

Drabble v. Dcnham, 2 Chit. Rep. 92. If one judge in chambers grant an order,

another will not interfere : Tomlinson v. Harvey, lb 83. When an order is

issued the bail must justify, though no exception be entered by plaintiff: Turner
v. Cary, 7 East. 607 ; Nunn v. Rogers, 2 Chit. Rep. 108 ; Rex v. Wilso?i et al,

3 Dowl. P. C. 255.

(i) Taken from Eng. R. G. No. 104 of H. T. 1853, the origin of which was Eng.
R. G. No. 20 of H. T. 2 Wm. IV, : Jervis N. R. 63.

(y) This was always the practice in the English court of Queen's Bench : Rex
v. The Sheriff of Essex, 5 T. R. 633 ; see also J Chit. Rep. 446, n. a; from which
our practice was adopted. Bail may render without justifying: Wiggins v. Ste-

phens, 5 East. 533; and if one of the bail only justify, the other may render:
Anon. 1 P. <fe B. N. R. 138, n. Before render can be made special bail must be
put in, either by the defendant, the sheriff, or the bail below: Berchcr v. Colson,

2 Str. 876 ; Taylor y. Evans, 1 Bing. 367 ; Hodgson et al v. Mee, 3 A. &, E. 765,

{k) Taken from Eng. R. G. No. 108 of H. T. 1858, the origin of which was Eng,

R. G. No. 3 of T. T. 3 Wm. IV.: Jervia N.R. 104,

(/) Intervening Sundays are to be counted : Creswell v. Green, 14 East. 537.

(m) No render can be allowed at a subsequent period : Bird v. AtHns et al,

1 Dowl. P. C. 769; McPherson et al v. Bail of Mosier, 2 0. S. 491. As to the

euflficit^ncy of the render: see Read et al v. Scovill et al, 16 U. C. Q. B. 453;

Arnold v. Andrews, 8 U. C. C.P. 467 ; Scatcherd v. Andrews, lb. 473 ; Bhickman v.

a Gorman, 5 U. C. L. J. 161 ; Kennedy et al v. Brodie, 4 U. C. Q. B. 189.

(n) The payment of costs is a condition upon which the proceedings are

stayed: Horn v. Mliitcombe, 5 Dowl. P. C. 828 ; and if not paid plaintiff may go
on with his action : lb. See further, Wright et al v. Tucker, 6 U. C. Q. B. 24.

(o) Taken from Eng. R. G. No. 109 of H. T. 1853, the origin of which was Eng.

R. G. No. 21 of H. T. 2 Wm. IV : Jervis N. R. 64.

(/>) The meaning of the rule is that at the utmost bail are only liable for the

sum mentioned in each of their recognizances, although the sum recovered with

costs of suit amounts to more : Vansandau et al v. Nash, 2 Dowl. P, C. 767; Jonas

ttalY. 2'epper e< a/, 1 E. <i E. 327-
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90. iq) To entitle bail to a stay of proceedings pending a writ of

error or appeal, the application must be made before the time to sur-

render is out. (r)

9t- (s) Whenever two or more notices of justification of bail shall

have been given before the notice on which bail shall appear to justify,

no bail shall be permitted to justify without first paying (or securing

to the satisfaction of the plaintiff, his attorney, or agent) the reason-

able costs incurred by such prior notices, although the names of the

parties intended to justify, or some of them, may not have been

changed, and whether the bail mentioned in any such prior notice shall

not have appeared, or shall have been rejected, {t)

EJECTMENT.

9ii. (v) No judgment in ejectment for want of appearance or

defence, whether limited or otherwise, shall be signed without first

filing an affidavit of the service of the writ, according to the Com-

mon Law Procedure Act, 1856, (w) together with the writ or a copy

(q) Taken from Eng. R. G. 'No. 110 of H. T. 1853, the origin of wliich was Reg.

E. G. No 84 of H. T. 2 Wm. IV : Jervis N. R. 83.

(r) Tlie English court of King's Bench used, without regard to the time when
the application was made, to stay proceedings against bail where a writ of error

was allowed, before the expiration of the time allowed to render, until the

determination of the writ of error, the bail undertaking to pay the condemna-
tion money or render the principal within four days after the determination of

the writ of error. The Common Pleas would not grant time to render ; but
merely to pay the money if the application were made after the time for render-

ing had expired : Tidd. Prac. 265 ; Bennett v. Forester, 2 Price, 296 ; Edwards T,

Jameson, Forrest, 25 ; Rolfe et al v. Cheetham, Wightwick, 79.

(fi) Taken from Eng. R. G. No. Ill of H. T. 1853, the origin of which was R.

Q. B. H. T. 1822.

(t) Where several notices of justification are vexatiously given, the court may
compel defendant to pay the costs occasioned by them, though the bail do not

appear to justify: Aldist v. Burpess, 3 B. <fe Al. 759. And in some cases it is

the duty of the defendant's attorney to see that bail attend pursuant to notice,

or else himself be subjected to the costs: lb.; see also Blundellr. Blundell,

6 B. (fe Al. 533.

(t>) Taken from Eng. R. G. No. 112 of H. T. 1853. The object of the rule is

to supply an omission in the Ejectment Act, which contains no provision requir-

ing an affidavit of service of the writ of ejectment to be filed before signing

judgment for non-appearance: see section 15, Ejectment Act.

{w) C. L. P. Act 1856, sec. 231, is now sec. 15 of the Ejectment Act. In many
respects the affidavit required must resemble the affidavit formerly required as

to service of the declaration in ejectment, when ejectment was commenced by
a declaration, and not by a writ, as at present. This being the case, refe-

rence is made to some of the cases decided under the old practice. The
affidavit may be sworn before a judge or commissioner not being an attorney in

the cause : Doe d. Walker v. Roe, T. T. 2 <fe 3 Vic. MS. R. & H. Dig. " Ejectment,"
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thereof, (x) where there is a limited defence, ;(y) or where personal

service has not been eflFected, (z) without first obtaining a Judge's order

or a rule of Court authorizing the signing such judgment; (a) which

said rule or order, or a duplicate thereof, shall be filed together with

the writ, (h)

93. (c) Where a person not named in the writ in ejectment has ob-

iii. 9 ; and should be made by the person who effected the service, although in

some cases the courts have been satisfied with the afBdavita of persons who saw
the service : Goodtitle d. Wanklen v. Badtitle, 2 B. <fe P. 1 20. The time of service

should be made to appear on the face of the affidavit: Doe d. Sherwood v. Roe,

5 U.C. Q.B. 319 ; and the party served must be positively sworn to be the person

in possession; Doe d. Dunn v. Roe, E. T. 2 Vic. MS. R. (feH. Dig. "Ejectment,"

iii. 1 ; Doe d. Dolby v. Hitchcock, 2 Dowl. N.S. 1 ; and where it was so sworn, the

court refused to set aside the service upon affidavits alleging the service to have
been on a stranger : Doe d. Dunlop v. Roe, Tay. Rep. 480, sed qu. "Where the

affidavit is as to service on a person in possession of part of the premises, judg-

ment may be signed as to that part : Doe d. Davidson v. Roe, M. T. 1 Vic. MS.
R. <fe n. Dig. "Ejectment," iii. 6. If the affidavit be as to the service of two
persons, tenants of different parts of the premises, a service on each of the persons

must be distinctly alleged : Doe d. Cock y. Roe, 6 M. <fe G. 273. If the service

were on the wife of the person in possession, it must be stated that the service

was on the premises or at the husband's house : Doe d. Morland v. Bayliss, 6 T. R,

765 ; or that the husband and wife were at the time of service living together:

Jenny d. Preston et al v. Cutta, 1 B. cfe P. N. R. 308 ; and the deponent's belief

that the person served is the wife of such person : Doe d. Sanderson v. Roe, T. T.

2 & 3 Vic. MS. R. &. A. Dig. " Ejectment," iii. 8. If the service be on a child,

servant or other employee, it must generally be made to appear that the person

in possession has since service acknowledged the service : see section 6 Eject-

ment Act, and notes thereto. The affidavit need not state that the copy served

was endorsed with the name and residence of the attorney, nor that an endorse-

ment of service was made on the writ within three days after service: Martin

V. McCharlet, 25 U. C. Q. B. 279.

(x) " And a copy thereof," <fec., in Eng. R. G. No. 112 of H. T. 1853.

(y) The rule appears to be divided into two branches, the first making pro-

vision for cases where the writ has been personally served, and there is no

defence, in which cases judgment for non-appearance may be signed without

leave ; and the second, for cases in which there has not been personal service,

or there is a limited defence, in which cases Teave to sign judgment must be

obtained.

(z) As to when personal service can be said to have been eflfected : see Eject-

ment Act, s. 6, and notes thereto.

(a) An application for a judge's order, <fec., intends the exercise of a discretion

by the judge to whom application is made. Such judge must be satisfied that

the persons in possession have been notified, or facts must be adduced from

which it is reasonable to infer the same.

(6) Where an order has been made ex parte without all the facts having been

known or considered, it will be set aside : VanNorman v. McLennan, 2 U. C.

L. J. N.S. 207.

(c) Taken from Eng. R. G. No. 113 of H. T. 1853.

1
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tained leave of the Court or a Judge to appear and defend, (d) be shall

enter an appearance according to the Common Law Procedure Act,

1856, entitled in the action against the party or parties named in the

writ as defendant or defendants, (e) and shall forthwith give notice of

such appearance to the plaintiff's attorney, or to the plaintiff, if he

sues in person. (/)

04:. (^) If the plaintiff in ejectment appears at the trial, and the

defendant does not appear, (Ji) the defendant shall be taken to have

admitted the plaintiff's title, and the verdict shall be entered for the

plaintiff without producing any evidence, (i) and the plaintiff shall

have judgment for his costs of suit as in other cases. (_/)

PENAL ACTIONS, COMPOUNDING OF. (k)

{d) i, e. Under section 9 of the Ejectment Act.

(e) As to what manner of persons though not named in the writ are entitled

to apply for leave to amend: see note o to section 9 of the Ejectment Act.

(/) It is necessary in such cases not only to enter an appearance in the

manner prescribed, but forthwith to c/ive notice thereof. This is a convenient

practice, where a stranger to the writ is admitted to defend. It is not declared,

as in section 51 C. L. P. Act, that a defendant appearing after the time limited

for appearance shall give notice of his appearance. The want of such a provi-

sion may in some cases lead to difBculty : see Van Xorman v. McLennan, 2 U. C.

L. J. N.S. 207.

{g) Taken from Eng. R. G. No. 114 of H. T. 1853.

{h) i. e. Any person who having lawfully appeared to the writ and made
himself a defendant.

(t) This is in effect the same as judgment for not confessing lease, entry, and
ouster, when ejectment was a fictitious form of action. The rule under couside-

ration is substantially the same as section 24 of the Ejectment Act, which
provides that " if claimant appear {i. e. at the trial) and the defendant does not

appear, the claimant shall be entitled to recover without any proof of his title."

(j) On the other hand, if the defendant appear at the trial and the claimant

do not, the claimant shall be nonsuited : section 24 of the Ejectment Act, and
defendant be entitled to judgment for costs of suit : R. G. pi. 24.

(A) In ordinary actions, the parties thereto being the only persons directly

interested, may compromise at such time and upon such terms as the}' see fit

;

but in penal actions the public, and the crown representing the public, being

interested, no compromise can be made without the leave of the court: 18 Eliz.

cap. 5, s. 3. The statute of Elizabeth is in force in this Province : Blecker v.

Meyers, 6 U. C. Q. B. 134. It extends to suits by common informers, but not

to those by parties aggrieved: Kirkhamv.Wheeley, 1 Salk. 30. Where it clearly

appears on the face of the declaration that the consideration of the defendant's

promise is the compromise, without the leave of the court, of a penal action

brought by the plaintitf as a common informer against the defendants, the con-

sideration will be held illegal, and the declaration bad : Hart v. Meyers, 7 U. C.

Q. B. 416.
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95. (0 Leave to compound a penal action (??i) shall not be given

in cases where part of the penalty goes to the Crown, (n) unless notice

shall have been given to the proper officer, (o) but in other cases it

may. (p)

96- (q) The rule for compounding any qui tarn action (r) shall

express therein that the defendant thereby undertakes to pay the

sum for which the Court has given him leave to compound such

action, (s)

97- (0 When leave is given to compound a penal action, the

Queen's proportion of the composition shall be paid into the hands of

the Clerk of the Crown of the Court granting such leave, for the use

of Her ^lajesty. (u)

(Z) Taken from Eng. R. G. No. 118 of H. T. 1853, tho origin of which was Eng.
R. G. No. 99 of H. t! 2 Wm.IV. : Jervis N. R. 88.

(to) The leave cannot be obtained until after plea pleaded: Rex v. Collier,

2 Dowl. P. C. 581 ; see also Rex v. Crisp et at, 1 B. <fe AI. '2S2. It is discretionary

with tlie court to grant or refuse it: Maughan q. t. v. Walker, 5 T. R. 98 ; Sheldon

V. Mumford, 5 Taunt. 268. "Where the sum agreed to be paid is so small as to

appear manifestly collusive, the court will refuse: Wood q. t. v. Cassin, 2 W. Bl.

1157. The motion may be made and leave granted after verdict: Maughan q. t,

V. Walker, 5 T. 11. 98; or when defendant is in execution: Bradshaw v. Motlram,

1 Str. 167 ; but in such cases the defendant must show circumstances that entitle

liim to the indulgence, or the court will refuse : Crowder v. Wagstaff, 1 B. <fc P. 18.

(n) Leave was given to compromise a penal action on the statute 32 Hen.
VIII. cap. 3, for buj'ing pretended titles, the crown's share being paid into

court: Gray q. t. v. Del trick, H. T. 6 Wm. IV. MS. R. & H. Dig. " Penal Ac-

tion," 2. In a qui tarn action to recover penalties under the English statut^e

6 Geo. IV. cap. 1 14, which gives the penalty one-third to the king, one-third to

the lieutenant-governor, and one-third to the informer, the court refused to arrest

judgment on the ground that the plaintiff claimed the penalty for himself and
the king only: Jones q. t. v. Cliace, Dra. Rep. 334.

(o) The " proper officer " is the attorney-general : Howard q. t. v. Sowerby,

1 Taunt. 103.

{p) It is provided that leave shall not be given in cases where part of the

penalli/ goes (a the crown, unless notice, &c. but in other cases it may. The
meaning is, that in cases other than those specified the leave may be obtained

without showing notice, <fec.

(q) Taken from Eng. R. G. No. 119 of II. T. 1853, the origin of which was Eng,

R. G. No. 2 of E. T. 33 Geo. III.

(r) Qui tarn action. From the words in the old form, it is bo called because a

moiety of the penalty is generally forfeitable to the crown and the other is given

to the informer, " qui tam joro domine rege quam pro seipso sequitur."

(s) The payment may after such an undertaking be enforced by attachment:

Rex q. t. V. Clifton, 5 T. R. 257.

(0 Taken from Eng. R. G. No. 120 of H. T. 1853, the origin of which was Eng.

R, G. of M. T. 7 Geo. III. : Brown q. t. v. Bailey, 4 Burr. 1929.

(u) The Queen's Bench and Common Pleas have concurrent jurisdiction.
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PRISONERS^ AND PROCEEDINGS AGAINST THEM.

98. (w) Every rule or order of a Judge directing the discharge of

a defendant out of custody, upon special bail being put in and per-

fected, (.r) shall also direct a supersedeas to issue forthwith, (y)

99. (~) The plaintiff shall proceed to trial or final judgment (a)

against a prisoner (6) in the term next after issue is joined, or at the

sittings or assizes next after such term, (c) unless the Court or a Judge
shall otherwise order, (c/) and shall cause the defendant to be charged

in execution within the term next after such trial or judgment, (e)

{w) Taken from Ensc- R. G. No. 123 of H. T. 1833, the origin of which was
Eng. R. C. P. H. T. 1 Vic. : 4 Bing. N. C. 366.

(x) " Put in" and " perfected." These words refer to separate and distinct
steps, each of which is explained in note q to section 34 C. L. P. Act.

(y) Where a prisoner is supersedable, he should take advantage of it in due
time. Though there is a rule that a prisoner once supersedable is alwaj-s
supersedable, it only holds good so long as the prisoner remains in custody
under the same process: London Assurance Co. v. Perkins, 1 T. R. 591 n.

{z) Taken from Eng. R. G. No. 126 of H. T. 1853, the origin of which was Eno-.

R. G. No. 85 of H. T. 2 Wm. IV. ; Jervis N. R. 84.

(a) "Trial or final judgment." The words "final judgment" as contradis-

tinguished from the word "trial" mean a final after an interlocutory judgment:
see Heaton v. Whiltaker, 4 East. 349; Foulkes y. Burgess, 6 Dowl. P. C. 109;
Baxter v. Bailey, 3 M. & W. 415. Where a defendant was arrested on a capias

tinder the Eng. Stat. 1 <fe 2 Vic. cap. 110, and judgment was signed for want of
a plea, such judgment was held to be final within the meaning of the English
rule of William, though no costs were taxed: Walter v. De Richemont, 6 Q. B. 544.

(b) This rule does not apply to prisoners in criminal custody, nor to prisoners
on bail: Brash v. Latta, 5 U. C. L. J. 226; Curry v. Turner, 9 U, C. L. J. 211.

(c) Where a canse though entered for trial within the time prescribed by the
rule of Wm. IV. was not tried owing to the amount of business to be transacted
at the Court, the delay being the delay of the Court, plaintitf was held sufiiciently

to have complied with the rule : Myers v. Cooper, 2 Dowl. P. C. 423.

{d) Court or Judge. Relative powers : see note w to section 48, C. L. P. Act.

(e) A plaintiff need not charge a defendant in execution until he has been in

custody for the prescribe period at his suit : Hall v. Wetherell, 2 Scott, N. R.

196. The time is calculated from the signing of judgment: Colbron v. Hall, 5

Dowl. P. C. 534; and if judgment be signed in term or vacation, plaintiff must
in either case charge defendant in execution in the following term : Thorn v.

Leslie, 8 A, <fe E. 195; Borer v. Baker, 2 Dowl. P. C. 608 ; Baxter v. Bailey, 3 M.
& W. 415. Upon an affidavit of defendant that he was sued aa indorser of a
promissory note, arrested and in close custody, that the cause was tried at, <tc.,

on, (fee, and that although more than a term had elapsed since said trial, plaintiff

had not entered up judgment or charged defendant in execution, a summons for

a supersedeas was made absolute, no cause to the contrary having been shown

:

Wright et al v. Hull, 3 U. C. L. J. 68, per Richards, J. ; see further, C. L. P.

Act, section 248 and notes thereto,

43
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. (/) In all cases in which a defendant shall have been or sliall

be detained in prison on any writ of capias, or being arrested thereon,

shall go to prison for want of bail, and in all cases in which he shall

have been or shall be rendered to prison before declaration on any

such process, (g) the plaintiff" in such process shall declare against

such defendant before the end of the next term after such arrest or

detainer, or render and notice thereof, (A) otherwise such defendant

shall be entitled to be discharged from such arrest or detainer, upon

entering a common appearance, (i) unless further time to declare shall

have been given to such plaintiff' by rule of Court or order of a

Judge. U)
SHERIFFS, RULES TO RETURN WRITS, &c. (k)

S©S. (J) AH rules upon sheriffs to return writs, or to bring in the

(/) Taken from our Rule No. 3 of E. T. 5 Vic: Cam. R. 18.

(^r) The object of this rule is to hasten proceedings against prisoners in gaol

:

see Glenn v. Box, 3 U. C Q. B. 182. Therefore if defendant be out on bail,

plaintiff is not bound to declare against the defendant before the end of the terra

next after the arrest or detainer, <fec. : lb.

(h) "Shall declare, <fec." Though section 32 0. L. P. Act reads "may before

the end of the next term after the arrest, Ac," 'may" should be construed

"shall:" Tyson v. McLean, 1 Prac. R. 339. The declaration must be served as

well as filecl so as to " declare" within the meaning of the rule : 76. The fact

that defendant had during the term made application for his discharge from

custody, which application was refused before the end of the term, is no excuse

for not declaring during the term: Glennie v. Ross, 10 U. C. L. J. 106.

(i) Upon an affidavit of a defendant that he was in close custody on a writ of

capias issued, tfec, that although two terms had elapsed since said arrest,

plaintiff had not declared, a summons for the prisoner's discharge, was made
absolute upon entering a common appearance: Bamberg y Solomon, 3 \]\). L.J.

69. If defendant be supersedable because plaintiff has not declared, subsequent

offers of settlement cannot interfere with his discharge : sep Tyson v. McLean,

1 Prac. R. 339.

{j) Court or judge. Relative powers : see note w to section 48 of CLP. Act.

(/t) The sheriff as the chief ministerial officer of the courts has the execution

of all writs of final process. The command in each writ is to execute the same,

and at a fixed time or " immediately after the execution thereof" to make a

return to the court. If the sheriff do not return the process within the time

limited by the practice of the court plaintiff has a right to call upon him by

rule to know why the return is not made as directed. The sheriff failing to

show good cause brings himself into comtempt and is liable to attachment.

And a sheriff may be called upon to return process not only at the instance of

plaintiff but at the instance of defendant, if able to show special grounds for the

same: Williams v. Webb, 2 Dowl. N.S. 904; Banieh v. Gompertz, 3 Q B. 322.

(I) This rule appears to be original.
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bodies of defendants, shall be six day rules, (m) and shall be issued

from the same office whence the writ was sued out. (n)

lOS- (o) No Judge's order shall issue for the return of any writ or

to bring in the body of the defendant, but a side bar rule shall issue

for that purpose in vacation as in term, (^) which shall be of the same

force and effect as side bar rules made for that purpose in term, {q)

103. (r) The sheriff shall file the writ in the office from which the

rule to return the same was issued, (s) at the expiration of the rule, or

as soon after as the office shall be open, (t) and the officer with whom
it is filed shall endorse the day and hour when it was filed. («)

104. {v) In case a rule to bring in the body of a defendant shall

€xpire in vacation, having been duly served, {w} but not having

(m) This has always been the practice in Upper Canada : see Hilton et al v.

MacdoneU, 1 Cham. R. 207. As to the computation of time ; see Regina y. Jarvit,

3 U C Q B. 1*25. The time may be enlarged beyond the six days: Jones v.

Robinson, 2 Dowl N S. 1044 ; see further note e to section 276 of C. L. P. Act.

{n) Every deputy clerk of the crown and pleas may sign and issue rules on
the sheriff or coroner to return writs and process issued out of the office of
such deputy: C. L. P. Act, section 275. And it is the duty of each sheriff and
coroner to return such writs to the office from which such rule issued : lb.

(o) Taken from Eng. R. G. No. 182 of H. T. 1853, the origin of which was Eng.
R. G. of H. T. 1 Vic. : Jervis, N. R. 153.

{p) Formerly in vacation a party might obtain a judge's order instead of the
rule here mentioned.

{q) A sheriff cannot be ruled by the plaintiff to return a writ when it has
been executed by a special bailiff duly appointed by such plaintiff or his agent

:

JIamilton v. Balziel, 2 W. Bl. 952; PallisUr v. PaUister, 1 Chit. R. 614 n. ; or

where there has been collusion between the sheriffs officer and plaintiff or his

attorney : Ruston v. Ilaifield, 3 B. <fe Al. 204 ; or where the action or return of

the writ has bef n compromised : Hedges v. Jordan, 5 Dowl. P. C. 6 ; or where
the writ is a nullity : Brown v. McMillan, 7 M. dc W. 198 ; but not so however
if only an irregularity : Jones v. Williams et al, 8 M. <t W. 357.

(r) Taken from Eng. R. G. No. 131 of II. T. 1853. the origin of which was Eng.
R. G. Nos. 11 and 12 of H. T. 2 Wm. IV: Jervis, N. R. 61, 62.

(s) See C. L. P. Act, section 280, and notes thereto.

(/) See R. G. pr. 101.

(m) Where the writ was enclosed to the clerk of the crown three or four days
before the expiration of the rnle, so that it was not on the files when the search
was made, but was produced in open court by the clerk, an attachment was
refused though asked for the purpose of making the sheriff pay the costs

:

AndrtVDS v. Robertson et al, 8 0. S. 3U4.

(v) Taken from Eng. R. G. No. 133 of H. T. 1868, the origin of which was Eng,
R. G. of II. T. 3 Wm. IV : Jervis, N. R. 103.

(w) I. e. Personally served.
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been obeyed, (a:) an attachment shall issue for disobedience of such

rule, whether the rule shall or shall not have been obeyed in the

meantime, (j/)

10^- (z) Where any sheriff, before his going out of office, shall arrest

any defendant and take a bail bond and make return of cepi corpus, he

shall and may, within the time allowed by law, (a) be called upon to

bring in the body by a rule for that purpose, notwithstanding he may

be out of office before such rule shall be granted. (U)

IRREGULARITY, (c)

106. (d^ No application to set aside process or proceedings, (e) for

irregularity shall be allowed, unless made within a reasonable time, (/)

(x) The sheriff to obey the rule must within the time limited bring the defen-

dant into court either by having him in legal custody or by causing him to put

in and perfect special bail. It is not enough to render the defendant or put
in and perfect special bail afterwards, though before motion for attachment

:

R. G. pr. 74.

(y) Before the passing of Provincial statute 7 Vic. cap. 33, it was held that a

judge in chambers had no power to issue an attachment against a sheriff for

disobedience of a rule or order for the return of a writ : Rex v. The Sheriff of
Niagara, Dra. Rep. 343. Even since the statute, it has been doubted whether a

single judge has power to pass judgment on a sheriff for contempt, when the

object of the statute has been attained by the return of the process: Rcgina v.

Jarvis, 6 U. C. Q. B. 558; see further C. L. P. Act, ss. 280, 281, and notes thereto,

both of which sections are taken from sections 1 and 2 of the 7 Vic. cap. 33.

As to the time to move for an attachment after a rule to bring in the body : see

Rex V. The Sheriff of Middlesex, 8 T. R. 464 ; Rex v. The Sheriff of Surrey, 11 East.

591 ; Rex v. The Sheriff of Middlesex, 1 Dowl. P. C. 53.

(z) Taken from Eng. R. G. No. 134 of H. T. 1853.

(a) The rule cannot issue earlier than the day on which the writ is returnable,

nor before the time for putting in bail has expired : Pouchee v. Lieven, 4 M. <fe S.

427 ; Potter v. Marsden, 8 East. 525 ; Hutching v. Bird, 5 T. R. 479.

(6) The rule should be served within a reasonable time: Davis v. Allen,

1 Dowl. P. C. 53.

(c) An irregularity is defined as the want of adherence to some prescribed

rule or mode of proceeding : see note u to section 48 of C. L. P. Act.

{d) Taken from R. G. No. 135 of H. T. 1853, the origin of which was Eng. R. G.

No. 33 of H. T. 2 Wm. IV. : Jervis, N. R. 67 ; with which our rule No. 22 of H. T.

13 Vic. corresponded.

(e) This rule applies in the case of prisoners as well as in other cases : Claridgi

v. Mackenzie, 5 M. <fe G. 251. The first irregular proceeding must be attacked in

the motion: Cinqmars ct al v. The Equitable Fire Insurance Co., 2 Prac. R. 207.

(/) The time begins to run from the time when the party complaining had the

means of knowledge, though in fact he did not know of the irregularity till after-

wards : Tarber v. French, 6 N. <& M. 658 ; Brooks ct al v. Hodgson, 7 M. it G. 529

;

Bate y. Lawrence, lb. 405; Ramme v. Buncombe, lb. 425; Lewis v. Davison,
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nor if the party applying has taken a fresh step after knowledge of the

irregularity, (jj')

107. (Ji) Where a summons is obtained to set aside proceedings for

irregularity, (i) the several objections intended to be insisted on shall

be stated therein. (7)

108. (/•;) In all cases where a rule is obtained to show cause why

1 C. M. <fe R. 655 ; Seymour v. Maddox, 1 L. M. <t P. 543; Roberts et al v. Fox >( al,

1 Cli;im. R. 14fi. An irregularity in a writ of summons should be complained
of before the time for entering an appearance has expired : Chubb v. Nicholson^

1 II. cfe W. 6fi6; Tyler v. Green, 3 Dowl P. C. 439; tlinton v. Slevem, 4 Dowl.
P. C 283 ; Edwards v. Collins, 5 Dowl. P. C 227 ; ChVd v. Marth, 3 M. <fe W. 433.
So in an affidavit to hold to bail or capias, before the time for putting in bail has
expired : Tucker v Coleyate, 1 Dowl P. C 574 ; Firley v. Railed, 2 Dowl. P. C.

708, Johnson v. Kennedy, 4 Dowl P C 345; Fowell et alv. Pelre, 5 Dowl P. C.

276 ; Foote v. Dick, 1 II & W. 207 ; in the declaration before the expiration of
the time for pleading : Hinton v. Stevens, 4 Dowl. P. C. 283 ; Golding v. Scarbo-
rough, 2 H. tfe W. 94; Ramme v. Buncombe. 1 M. <fe G. 425; Cooper v Wntson,

5 Prac R. 30: in the plea on the ground of its not being issuable before obtaining
time to reply: Trott v. Smith, 9 M <fe W. 765; in an issue book promjitly:
ilcBean v. D"ffy, 4 Prac R 338: in an interlocutory judgment, within a reason-

able time after defendant has notice of it ; and qu. if not now within a reason-
able time after its entry? see Lewis v. Browne, 3 Dowl. P. C 70O; Roberts v.

Culttll. 4 Dowl P. C. 204; Grant v. Flower, 5 Dowl. P. C. 419; see also Scott

V. Cogger, 3 Dowl. P. C. 212; Hill v. Mills, 2 Dowl. P. C. 696; Bate v L'tw-

renre. 7 M. <fe G. 405 ; McKenzie et al y McN'aughton, 3 Prac R 35 ; Ilerr v.

Do'.glass, 4 Prac. R. 102. In an application to set aside a final judgment, si.-ned

on a writ not specially indorsed, or so indorsed improperly, on the ground that

the judgment should have been interlocutory, plaintiff should produce the writ

or copy shewing that it was not .so indorsed, or that it was not a proper case for

special endorsement: Kerr et al v. Bowie, 3 U. C L. J. 150.

(y) The application must in all cases be made before the aj

fresh step, even though that step be irreu:ular: Rutty y. Arbi
36; Stiiilh v. Clarke, lb 218; Fi/nn v. Kemp, lb 620; Doe d.

Donald. 3 U. C. (I B. 126; Proctor v. Young, II. T. 4 Vic. MS. R. A II. Dig.
" Irregularity," 15.

(A) Taken from Eng. R. G. No, 136 of H. T. 1853.

(0 It has been held not to be necessary in a rule nisi to .set a.side proce.iiiugs

for irregularity to specify the grounds of irregularity on which the party relies:

Rennie v. Bruce, 2 1>. i L. 946.

(./) Irregularities in technicaPapplications, where there are no merit.s, cannot
in general be remedied: Woolly v. Twedle. 3 U. C L. .1. 185. An enlar<;einent

of a summons for the purpose of remcdyinir them will not in general be granted:
Jb. Writ of summons in Common Pleas: T. II fi Purdy v. Rowlands; di-clara-

tion by mistake in the Queen's Beneli: J. T 11 Purdy \. Riwlinds ; motion
to set aside declaration for irregularity properly made on aflidavits entith'd in

the latter court: Purdy v. Rowlands, 4 Prac. R. 808.

{k) Taken from Eng. R. G. No. 137 of II, T. 185.3, the origin of which was R.

K. li. 37 Geo. III.: 7 T. R. 82.

applicant takes a
|

i«r. 2 Dowl. P. C. /

d. McLean v. Mc- {
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proceedings should not be set aside for irregularity with costs, (I) and

such rule is afterwards discharged generally without any special direc-

tion upon the matter of costs, it is to be understood as discharged

with costs, {m)
AFFIDAVITS.

109- (o) The addition and true place of abode of every person

making an affidavit shall be inserted therein, (p)

(I) A judge in chambers has the same power to grant or refuse costs as the
court: Bavi/ v. Brown, 1 Scott, 384; Doe d Prescotl v. Roe, 1 Dowl. P. C. 274.

If costs be asked and the rule be made absolute, it is usually made absolute with
costs: Tilley v. Henly, 1 Chit. R. 136; Edivards v. Banks, 4 Dowl. P. G. 357.

If not so asked, it is made absolute with or without costs, in the discretion of
the court or judire, but generally without costs: Duncombe v. Crisp, 2 Dowl. P.

C. 5 ; Ex parte Morrison, 8 Dowl. P. C. 94. If made absolute with costs they are
payable alone to the person who obtains the rule, though one of several defen-

dants : Showier v. Stoakes et al, 2 D. <fe L. 2.

{in) If a rule is discharged on a preliminary objection, such as an error in the

intitutling of an affidavit or defect in the jurat, it is not usual to give costs:

tluyhes V. Eamilton et al, 2 U. C. Q. B. 172; Duke of Brunswick v. S/oman et

al, 8 C. B. 617; but see Blackwell v. Allen. 7 M. & W 146; Fro.ft v. Ilayward,

10 M. & W. 673; Cobbett v. Oldfield, 16 M & W 469; In re Robertson et al,

5 Prac R. 132 Where a rule or summons is moved with costs, when dis-

charged it is usually discharged with costs: Willis v. Ball, 1 Dowl. N.S. 303;
Becket V. Durand, 6 U. C L J. 15 If too much be asked for, the rule or sum-
mons may be made absolute as to part without costs: Patterson and the Corpo-
ration of Grey. 18 U. C. Q. B. 189. If the point be new, the application may be
refused without costs: Boulton v. Ruttan, 7 U. C. L. J. 151. Where the party
complainiug of an irregularity himself committed the first error, no costs will be
given : Ross v. Fraser, 6 U. C. L. J. 282. Costs not given unless asked for : In
re Marriott v. The London and South Western Railway Co. 1 C. B. N.S. 499; and
not allowed on an ex parte application: Nokes v. Gibbon, 3 Jur. N.S. 282; or

where cause shown in the first instance: Harvey v. Divers, 16 C. B. 497. So if

each party fail on a material part of the application : Sullivan v. King, 24 U. C.

Q B. 161. Where the court is equally divided, costs not allowed: Archer y.

James et al, 2 B. <fe S. 61. A judge in chambers may himself fix the amount of

costs: Collins v. Aaron, 6 Dowl. P. C. 423. TJiere can be no appeal on the deci-

sion of a judge as to costs: Forster v. Forster et al, 8 L. T. N.S. 661.

(o) Taken from Eng. R. G-. No. 138 of H. T. 1853, the origin of which was
Eng. R. G. No. 5 of H. T. 2 Wm. IV Jervis N. R. 58, with which our Rules of T.

T. 3 <fe 4 Wm. IV. and E. T. 4 Wm. IV. Cam. R. 1, in part corresponded. " The
new rule is precisely similar to the old one:" In re Philp, 21 L. T. Rep. 170,

per Wightman, J. It was decided under the old rule that if deponent described

himself as " defendant," he need not also give his addition and place of abode :

Poole v. Pemhrey et tix. 1 Dowl. P. C. 693 ; Jackson v. Chard, 2 Dowl. P. C. 469

;

Shnrpe v. Johnson, 4 Dowl. P. C 324 ; Brooks v. Farlar, 5 Dowl P. C 361

:

Lyman v. Brcthron, 2 Cham. R. 108 ; and it would seem that a similar construc-

tion would apply where the affidavit is made by a person describing himself as

"plaintiff in the cause:" Ewiny et al v. Lockhart, 3 U. C. Q. B. 248.

(/.') The requirements of the rule are of two kinds

—

addition and place of abode.

1. Addition— The following have been held sufficient in England: — "Mer-
chant:" Vaissier v. Alderson, 3 M. & S. 165; "late clerk to, &c.\" Simpson x-^

I
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BIO. (q) In every affidavit made by two or more deponents, the

names of the several persons making such affidavit shall be written in

the jurat. (?•)

Dnimmond, 2 Dowl. P. C. 473 ; "managing clerk to, <fec. :" Graves v. Browning,

6 A. tfe E. 806; " agent and collector to the plaintiff, an hotel keeper:" Short v.

Campbell, 3 Dowl. P. C. 487; "agent of the above named plaintiff:" Luxford
V. Groombridge, 2 Dowl. N. S. 332 ; MattheiKSon v. Baistow, 3D. <fe L 3-27

;

"process server:" Fhillips v. Basford, 4 Jur. 52. The following have been
held insufficient— "Assessor:" Nathan y. Cohen, 3 Dowl. P. C. 370; "acting
as managing clerk, &c.," or " articled clerk, Ac," without saying to whom or

in whose office: Regina v. Reeve, 4 Q. B. 211. It is doubtful whether a joint

affidavit in which the additions and places of abode of some of the defendants

are correctly stated and others not, can be used : Rex v. The Justices of the

County of Carnarvon, 5 N. cfe M. 364
;
Nathan v. Cohen, 3 Dowl. P. C. 37U; Ex

parte Edmonds, 5 Dowl. P. C. 702.

2. Place of abode— The following have been held sufficient in England:

—

" City of London:" Vassier v. Alderson, 3 M. & S. 165 ; Miller v. Miller, 2 Scott,

118 ;
" Bath, in the County of Somerset :" Coppin et ux. v. Potter, 2 Dowl. P. C.

785; "Kensington, in the County of Surrey:" Wilton v. Chambers, 1 H. <fe W.
116; "Ely, in the County of Cambridge:" Hunt's Bail, 4 Dowl. P. C. 272;
" late of Tyrone, in the County of Tyrone, in Ireland, but now in Dublin
Castle:" Stuart v. Gaveran, 1 H. <fe W. 699. So where a foreigner, who was
temporarily in England described himself as of his residence abroad : Bouhet

V. Kittoe, 3 East. 154 So when an articled clerk without stating his residence

stated the place of business of his emploj'er: Alexander v. Milton, 1 Dowl. P. C.

57'-; Bottomleg v. Belchamber, 4: Dowl. P. C 26; Striker. Blanchard, 5 Dowl.
P. C. 216 ; see also HadopeY. Thome, 1 M. & S 103 ; Anon. 2 Chit. R. 15. But a

mere description of " a clerk to defendant's attorney," without stating residence

or placfe of business of himself or master, is insufficient : Daniels v. May, 5 Dowl.
P. C 83 ; but see Simjjson v. Drummond, 2 Dowl P. C. 473. It should be ob-

served that the " true place of abode" must be stated. Tlierefore a description

as "late of, Ac," without showing actual residence at the time of making the

affidavit, is insufficient: Sedley v. White, 11 East. 528. Where the defendant

described himself as of " Dorset place, Clapham road, Middlesex," and liis true

place of abode was " Dorset place, Chapman Road, Surrey," the affidavit was
held insufficient : Collins v. Goodye^', 2 B. >fe C. 563.

(9) Taken from Eng. R. G. No. 139 of H. T. 1853, the origin of which was Eng.
R. K. B. No. 6 of M. T. 37 Geo. III. : 5 M, & G. 291, n. b. The rule must
be strictly observed : Lackington v. Atherton. 6 Scott, N. R. 240. The practice

in this Province was, before this rule, in effect the same as that prescribed in

it: Nicholson d. Sp'ifford y. Rea, 3 OS. 84,

(?•) The court has refused to allow an affidavit framed contrary to the old rule

to be read : Nicholson d Spafford v. Rea, 3 O.S. 84. If inadvertently allowed
to be read, any rule or affidavit obtained upon it may be discharged with costs:

Cobbett V. Oidfield, 16 M. & W. 469. A jurat thus, " Sworn at C the 23rd
January, 1843, being read over to and fully understood by the said J. A. and
A. M A., before me, tfec, a commissioner, Ac ," is not a sufficient compliance
with the rule: Pardoe v. Terrell, 2 Dowl. N.S 903. The court has a discretion

to amend affidavits defective in the jurat: see Fisher v. Thayer. 5 S 513.

So as to the place of swearing: Cass v. Cass, 1 D. & L 698. So where the
judge's clerk has inadvertently omitted the names of deponents : Ex parte Smith,

2 Dowl P C. 607; Wilson v. Blakey, 9 Dowl. P. C 352. But in many cases

the courts have refused to amend: Goodricke v. Turley et al, 4 Dowl P. C. 392;
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Ifil. (*) No aflSdavit shall be read or made use of ia any matter

depending in court, in the jurat of which there shall be any interlinea-

tion or erasure, (t)

11^. (t) Every affidavit [sworn within this Province] (i«) to be here-

after used in any cause or civil proceeding, (y) shall be written in a

plain, legible hand, and shall be drawn up in the first person, and shall

be divided into paragraphs, and every paragraph shall be numbered

consecutively, and, as nearly as may be, shall be confined to a distinct

portion of the subject. No costs shall be allowed for any affidavit

or part of an affidavit substantially violating this rule; [nor shall

any affidavit violating this rule be used on any motion to obtain or to

show cause against a rule nni, without the express permission of the

court.] (j/) This rule is not to be in force till Michaelmas term next, (s)

Anon. 2 Chit. R 20; Frost v. Hayward, 2 Dowl. N.S. 566; Holmes y. London
and South Western Railway Co 13 Q. B. 211; Re Lloyd, 15 Q B 682 A
jurat stating that two deponents (naming them) were sworn, is a sufficient com-
pliance with the rule: Keefer v. Hawley, 1 Prac. E.. 1.

(s) Taken from Eng. R. G. No. 140 of H. T. 185.3, the origin of which was
Eng R. G. K. B. of M. T. 37 Geo. Ill : V T. R. 82. This rule applies to affida-

vits sworn abroad: In re Paye, 5 D. <& L. 475; In re Fagan, 5 C. B. 436; In
re Tiemey, 15 C. B. 761.

(j) The rule does not apply where the jurat is altogether erased and a new one
written : Dawson v. Wills. 10 M. & W. 663, per Lord Abinger, C. B. Where
any word is struck out which in any degree alters the sense, the whole is bad

:

lb. The rule does not apply where the words " before me" are erased, and " by
the court" substituted: Austin v. Grange, 4 Dowl. P. C. 576; nor to an erasure

over the jurat: Atkinson v. Thomson, 2 Chit. R. 19; nor to an interlineation in

the affidavit itself, which need not in fact be noticed in the jurat: Lister v. Boul-

ton, 5 U. C. Q B. 632. But the rule does apply if a word in the jurat be scored

throiigli : Williams v. Cloitgh. 1 A. <fe E. 376. Therefore a line drawn through
words in the jurat, though leaving them perfectly legible, is an erasure: lb.

Part of the jurat was written on one side of the paper, and below it the words,
" a commissioner for taking affidavits in this court," were erased, and the remain-

der of the jurat written on the other side of the paper, held that the affidavit

was not vitiated: Wills v. Dawson, 2 Dowl. N.S. 465.

(/) Taken from Eng. R. G. No. 2 of M. T. 1854.

(m) It should be noted that this, unlike the preceding rule, does not extend to

affidavits sworn abroad. The words in brackets constitute a restriction which ia

not to be found in the Eng. R. G. from which the rule under consideration is

taken.

[v) The express restriction to " any cause or civil proceeding" is also deserv-

ing of note.

(?/) There is no such provision as that here enclosed in brackets to be found in

the Eng. R. G. Tiie only penalty of contravening the English rule appears to

be the loss of costs.

(z) M. T. 1856.
•'
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113. (a) When any afl&davit is sworn before any Judge or any

commissioner by a person who from his or her signature appears to be

illiterate, (b) it shall be certified in the jurat that the affidavit was read

in the presence of the party administering the same to the party making

the same, (c) and that such last mentioned party seemed perfectly to

understand the same, ((7) and also wrote or made his or her signature

or mark in the presence of the party administering the oath, (e)

114:. (/) No affidavit shall be read or made use of for any purpose,

if sworn before the attorney of the party in the cause on whose behalf

such affidavit is made, or before the clerk or partner of such attorney
; (g)

but this rule shall not extend to affidavits to hold to bail. (Ji)

(a) Taken from Eng R. G. No. 141 of H. T. 1853, the origin of which was Eng.
R. K. B of 31 Geo III. 4 T. R 284. The practice ordered by this rule has
for a long time prevailed in this Province: Moore y. James, Dra. Rep. 245.

(h) Where deponent makes his mark, it should appear from the jurat that the
mark was made : Wilson v. Blakey, 9 Dowl. P. C. 352.

(c) The officer administering the affidavit ought himself to explain it: Disney
V. Anthony, 4 Dowl. P. C. 765.

{d) This statement must be made in the jurat, whether or not the deponent be
sworn in court : Huynes v. Powell, 3 Dowl. P. C. 599.

{e) The person who administers the affidavit must in all cases sign the jurat:

Bill v Barrieit, 9 Dowl P, C. 810. The signature of the commissioner without
the addition " a commissioner, <fec.," held insufficient: Babcock v. The Municipal
Council of Bedford, <fec , 8 U. C. C. P. 527; but the designation " a com'r, <fec ," is

sufficient : Pawson et al \. Hall et al, 1 Frac. R 294 ; Brett v. Smith, lb 309.

"Sworn before me at Belleville" (not saying in what district or county) sufficient:

Ridley v. Wilkirni, 1 Cliam. R. 26 So "sworn before me at Toronto" (not

saying whether in the city or township of that name) : Regina v. Brown, E. T.

187(», C. P.

(/) Taken, with modifications, from Eng. R. G. Nos. 142, 143 of H. T. 1833,
the origin of which was Eng. R G. Nos 3, 6 of H. T 2 Wm. IV. : Jervis N. R.
58, 59 The rule does not appear to apply to proceedings on the Crown side of
the courts: Regina v. Mizen, 1 Dowl. N.S. 865; nor to revenue cases: Jb.

(g) The fact that the commissioner is the attorney or the clerk or partner of
the attorney in the cause, may be shown by affidavit : Hodgson v. Walker, Wight.
62 ; or by the statement of the party himselt : Haddock v. Williams et al, 7 Dowl.
P.C 327 The person objected to must be the attorney m the cause or his partner
or clerk: Williams v Hockin et al, 8 Taunt. 435; Boe d. Grant v. Roe. 5 Dowl.
P. C 409; In re Gray, 21 L J Q B 380. It is no objection that he is the
general law adviser: Williams v. Hockin et al, 4 Taunt. 435. It must appear
that he was acting as attorney in the cause when taking the affidavit: Kiddy.
Davis. 5 Dowl. P C. 568. An affidavit sworn before a clerk of the attorney of

the landlord, on an application to set aside judgment against the casual ejector

under the old ejectment practice, was held not to be within the rules : Doe d.

Grant v Roe, 5 Dowl. P. C. 409; see also Doe d. Cooper v. Roe, 2 Y. & J. 284.

{h) Such also was the practice in this Province before this rule: Brett y.

Smith, 1 Prac. R. 309.
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115, (0 An affidavit sworn before a Judge of either of the Courts

shall be received in the Court to which such Judge belongs, though

not entitled of that Court, but not in any other Court, unless entitled

of the Court in which it is to be used. (/)

116. (^>^) Where a special time is limited for filing affidavits, no

affidavit filed after that time shall be made use of in Court, or before

the Master, unless by leave of the Court or a Judge. (/)

SIT. (wi) No rule, which the Court has granted upon the founda-

tion of any affidavit, shall be of any force unless such affidavit shall

have been actually made before such rule was moved for and produced

in Court («) at the time of making the motion, (o)

118. (2->) In all cases in which a defendant appears in person, (5)

(i) Taken from Eng. R G. No. 144 of H. T. 1853, the origin of which was Eng.

Pv. G. No 4 of H. T. 2 Wm. IV. : Jervis N. R. 58.

(y) This is an exception to the general rule, that whenever there is a cause iu

court all affidavits made in that cause must be entitled in the court: see Osborn

V. T'Jtum, 1 B. <feP. 271; Wiffden v Birt, 1 Dowl N.S. 93; also Rolfev. Burke,

4 Bing. 101; Hands v. Clements, 11 M. &. W. 816; Ez parte Randall, 17 L. J.

Q. B/232.

{k) Taken from Eng. R. G. No. 145 of H. T. 1853, the origin of which was Eng.

R. G. of M. T. 36 Geo. III.'

il) Affidavits when once filed by a party to a cause may be made use of by
the opposite party, even though the party filing them decline to use them : Price

V. Ilayman, 7 Dowl. P C 47. An attorney who is bound but refuses on demand
to file affidavits may be compelled to do so by the court: Ex parte Dkas, 2 Dowl.

P. C. 92; Pilmore v. Hood 8 Dowl. P. C. 21 Where an exhibit is not filed by
the one party to a suit, his opponent is entitled to a copy: Tebbutt v. Ambler,

7 Dowl. P. C 674; see also Davenport v. Jones, 8 Dowl. P C. 497- When once

filed for a particular purpose, the court may refuse to allow it to be taken off" the

file to be used for any other purpose: Price v. Seeley, lb. 653.

(m) Taken from Eng. R G. No. 146 of H. T. 1853, the origin of which was Eng.

R, G. of H. T 86 Geo. III.

(n) No affidavit made on a Sunday is of any force: Doe d. Williamson et nl v.

Roe. 3 D. (fc L. 328. Extracts from a letter contained in an affidavit cannot be

read: Vaughan v Roso et al, 8 U. C, Q. B. 506. Papers are sufficiently

described as being annexed without further description: McKay v. McDearmid,

2 Cham. R. 1.

(0) Under special circumstances the court may allow the affidavit to be made
afterwards: Perring v. Kymer. 4 N. <fe M. 477; Davies v. Skerlock, 7 Dowl P.

C. 592; Bary y. Clench, 1 Dowl. N.S 848. If there be merits, the court may
allow a rule to be drawn up on reading a supplementary affidavit: see Ilderion

v. Burt. 6 C. B 433.

(jo) This rule is original and framed to meet the peculiar circumstances of

this province, in which for some purposes judges of county courts have power

to grant rules and orders in causes pending in the superior courts.

{q) Every appearance by a defendant in person must give an address, at
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and an application is made to the Judge of the proper County Court

for any summons under the authority of the Common Law Procedure

Act, 1856, which ought to be served on the defendant, (r) the

affidavit on which the plaintiff grounds his application shall, among

other things, state that the defendant resides at some place within the

jurisdiction of such County Court.

RULES, SUMMONSES, AND ORDERS.

tt9, (m) Every rule of Court shall be dated the day of the month

and year on which the same is drawn up, and need not specify any

other time or date.

1^0. (?o) All rules which by the English practice may be had as a

matter of course upon signature of counsel at side bar, or are given by

the Master, Clerk of the Papers, or Clerk of the Rules in England, (x)

are to be given by the Clerks of the Crown and Pleas, or their deputies,

in the same manner, and the same may issue on any day in term or ia

vacation, (z)

ISl. (a) A rule may be enlarged if the Court think fit, without

notice. (6)

"which it shall be sufficient to leave all pleadings and other proceedings not
requiring personal service : section 52 C. L. P. Act.

(r) The judge of the proper county court must be determined upon according
to the circumstances. One test as regards this section is that he must be the
judge of the county in which defendant resides.

(«) Taken from Eng. R. G. No. 149 of H. T. 1853.

(w) This rule is original.

(x) Side bar rules are those which are said in England to have been moved
at the side bar in court, but they were afterwards obtained of the clerk of the

rules upon precipe. The reference in this rule to rules which according to the
English practice may be had as a matter of course upon signature of counsel at

side bar is not strictly correct, as it does not appear there are any rules which
issued on the signature of counsel at side bar. Side bar motions were made by
the attorneys and not by counsel, nor upon the signature of counsel : Adshead v.

UjHort et al, 22 U. C Q. B. 437, per Wilson, J,

(?) It is ordered in England that " side bar rules may be obtained on the last

as well as other days of term:" R. G. Ko. 150 of H. T. 1853.

(a) Taken from Eng. R. G. No. 151 of H.T. 1853, the origin of which was Eng.
R. G. No. 97 of H. T. 2 Wm. IV : Jervis N. R. 87.

(h) An enlargement may be asked either on the part of the party who is called

upon to show cause, or of the party who obtained the rule. If the former, it

will be sufficient for him to show that the rule was not served in sufficient time :

Anon. 1 Smith, 199; RegiiiaY- Anderson, 9 Dowl. P. C 1041. If the latter,

there must be some special ground. A rule cannot be enlarged after the day on
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122. (c) All enlarged rules shall be drawn up for the first day in

the ensuing term, unless otherwise ordered by the Court. (f7)

123. (e) It shall not be necessary to issue more than one summons

for attendance before a Judge upon the same matter, (/) and the party

taking out such summons shall be entitled to an order on the return

thereof, unless cause is shown to the contrary. (9)

124:. (A) An attendance on a summons or on an appointment be-

fore a Master for half an hour next immediately following the return

thereof, shall be deemed a sufl&cient attendance. (?')

125. (j) All written consents upon which orders for signing judg-

ment are obtained shall be filed and preserved by the clerk of the

Judge's chambers. (^)

which it is returnable upon the ez parte application of the person who obtained

it: see Abrahams v. Davison, 6 C B 622; Price et al v. Thomas, 11 C B 543.

It is not the practice either of the Queen's Bench or Exchequer in England to

serve an enlarged rule : Anon. 1 Smith, 199 ; though it is of the Common Pleas:

Batty V. Marriott, 5 C. B. 420.

(c) Taken from Eng. R, G. No. 152 of H. T. 1853, the origin of which was Eng.

R. G. of M. T. 4 Vic. : 12 A. & E. 586.

{d) Enlarged rules for a particular day come on for argument as if they had
been originally drawn up for that day. When drawn up for the first day of the

ensuing term they are generally disposed of within the first two days of that

term : Pat. MacM. & M. Prac. 1096.

(e) Taken from Eng. R. G. No. 153 of H. T. 1853.

(/) Though in England before 1833 it was necessary so to do, it was never

necessary in Upper Canada.

{g) To obtain such an order it is requisite that there should be either an

admission or aflfidavit of service

{h) Taken from Eng. R. G. No. 154 of H. T. 1853, the origin of which was

Eng. R G. of T. T 35 Geo III: 6 T. R. 402.

(i.) As to the effect of the party arriving a few moments after the expiration

of the halt hour : see Moyse v. Dingle, 23 L J. Q. B 305

(j) Taken from Eng. R G. No. 155 of H T. 1853, the origin of which was

No. 1 of the "Orders of the Judges." dated 12th June, 1845 (14 M. & W. 335.)

the history of which is given by Parke, B , in Dixon v. Sleddon, 15 M. & W. 430.

{h) This and the two following rules seem to have in view a practice which,

though common in England, has never prevailed in this Province It is that

which enables a defendant, after the commencement of an action, when having

no defence, to assent to a judge's order that upon proceedings being stayed final

judgment shall be signed if the debt and costs be not paid within a time speci-

fied The proceeding is one by consent, and gives jurisdiction to a judge m
chambers only Vr-here both parties assent to the exercise of such jurisdiction:

see Kirby v. Ellison, 2 Dowl. P. C 219; Reynolds y. Sherwood, 8 Dowl. P. C.

183; Norton v. Fraser, 2 M. & G. 916. This order does not operate as a stay
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1^6. (0 Iq actions in which the defendant has appeared by attor-

ney, no such order shall be made unless the consent of defendant be

given by his attorney or agent, (w)

1^7- (n) Where the defendant has not appeared, or has appeared

in person, no such order shall be made, unless the defendant attends

the Judge, and gives his consent in person, (o) or unless his written

consent be attested by an attorney acting on his behalf, (p) unless the

defendant is a barrister or attorney, (q)

128- (0 Where a Judge's order is made during vacation, it shall

not be made a rule of Court before the next term, unless in any case

otherwise provided for by Statute, (s)

of proceedings unless so expressed: Michael v. Myers, 6 M. & G. 702; Filmer v.

Burnby, 9 L»owl. P. C. 466 ; and is not a cognovit so as to require all the for-

malities necessary in the case of a cognovit: see Baker v. Flower, 8 M. <fe W.
670; Bray v. Manson, lb. 668; Thome et al v. JVeal, 2 Q. B. '726. The order,

if made, is not revoked by defendant, a feme sole, marrying: Thorpe v. Aryles,

1 D. (fe L 831. It may, however, be set aside in case of fraud: Thome v. et al

Neal, 2 Q. B. 726 ; or under other special circumstances : Wade v. Simeon, 2 D.
& L. 658. If default be made, final judgment may be signed as agreed upon: see

Bell et al v. Bidgood, 8 C B. 763 ; Andrews et al v. Dtggs, 4 Ex. 827.

{I) Taken from Eng. R. G. No. 156 of H. T. 1853,, the origin of which was No.
2 of the "orders of the judges," dated 12th June, 1845: 14 M. & W. 335.

(m) "Where a judge's order for judgment had been obtained on a written con-
sent, signed by a defendant and attested by an attorney acting also for the
plaintiff, the court refused to set aside the order and judgment signed thereon

:

Dixon V. Sleddon, 15 M. & W. 427.

(n) Taken from Eng. R. G. No. 157 of H. T. 1853, the origin of which was No.
3 of the "orders of the judges," dated 12th June, 1845: 14 M. & W. 335.

(o) One partner has no implied authority to bind his co-partner by such a
consent: Hambidge v. De la Crouee et al, 3 C. B. 742.

(p) The attestation had better be as nearly as possible the same as that

required in the case of cognovits and warrants of attorney : see R. G. pr. 26

?m.d notes thereto.

{q) Which is also the rule as to cognovits and warrants of attorney : see note

/to R. G. pr. 26.

(r) Taken from Eng. R. G. No. 158 of H. T. 1853.

(s) No action lies for disobedience of a judge's order : Dent v. Basham, 9 Ex.

469 ; Hookpayton v. Bussell, 10 Ex. 24. The only mode of enforcing it is by
making it a rule of court with a view to an attachment : Swaine et al v. Stone,

4 M. & Scott, 584 ; Wilson v. Northop, 2 0. M. <fe R. 326 ; Black v. Loice, 4 D.
6 L 285. The rule is absolute in the first instance: lb. Where from the mis-

conduct of an arbitrator the original order could not be obtained, a duplicate

order was made a rule of court: Thomas v Philby. 2 Dowl. P. C. 145. The
order, if obtained by fraud, or in a case where there is no jurisdiction, appears

to be ipso facto void: see Woosnam v. Price, 1 C. <fe M. 352; Lander v. Gordon,

7 M. <fe W. 218.
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120. (0 When a Judge's order, or order of Nisi Prius, is made a

rule of Court, it shall be a part of the rule that the costs of making the

order a rule of Court shall be paid by the party against whom the order

is made, (jtl provided an aflSdavit be made and filed that the order has

been served on the party, his attorney or agent, (y) and disobeyed, (w)

130- (x) Rules to show cause shall be no stay of proceedings unless

two days' notice of the motion shall have been served on the opposite

party, (y) except in the cases of rules for new trials, or to enter verdict

or non-suit, aiotion in arrest of judgment, or for judgment Jion obstante

veredicto, or to set aside an award, or to enter a suggestion, (3) or by

the special direction of the Court, (a)

NOTICES—SERVICE OF, AND OF RULES, PLEADINGS, &c. (h)

{t) Taken from Eng. R. G. No. 159 of H. T. 1853, the origin of which was Eng.

R. G. of T. T. 3 Vic. : 12 A. <fe E. 1 ; I M. <k G. 278 ; 6 M. <fc W. 602.

(m) Even thougli such party be an infant: Beames v. Farley, 5 C. B. 178.

(t") Service upon a Toronto agent is a sufficient service : Thompson v. Billing,

11 M. & W. 361 ; Martin v. Slinson et al, 7 U. C. L. J. 184; In re Robertson

et al, 5 Prac. R. 132.

(w) The order would appear to be "disobeyed" if upon application to the

Toronto agent, by virtue of the master's allocatur, he refuse to pay^ upon the

ground that he has received no instructions, though he promise to write and
advise payment: Thompson v. Billing, 11 M. tfe W. 361. AVhen the demand is

on the town agents, and not on the principal, an interval of some days should be
allowed to elapse after a demand for money, to amount to disobedience, so as to

entitle a jjarty to the costs of making the order a rule of court : In re Robertson

et al, 5 Prac. R 134, per Morrison, J. If the party have not disobeyed at the

time the order is made a rule of court, so much of the rule as relates to costs

may be rescinded: In re Farrant and Goodrich, 21 L. J. Q. B. 272. If, without

a previous demand, the order be made a rule, the costs of the application will not

be given : Carter v. The Burial Boardfor the Township of Tong, 5 H. <fe N. 523.

(x) Taken from Eng. R. G. No. 160.

{y) The notice may be in this form:

—

Title of Court and Cause. Take notice,

that this Honorable Court will be moved on, dbc , or as soon thereafter as counsel

can be heard, for a rule to show cause, <fec. Dated, <fec.

(z) In each of which the inference is, that without a notice of motion the rule

to show cause operates as a stay of proceedings, or rather will be granted with a

stay of proceedings as part of the rule.

(a) When there is a stay of proceedings, no step can be taken by the opposite

party until the rule is disposed of: Wgatt v. Prebble, 5 Dowl. P. C. 268 ; Anderson

V. Southern, 9 Dowl. P. C. 99-1; Murray v. Silver, 3 D. <fcL. 26.

(6) When proceedings of any kind are taken by either party to a cause, which,

if unopposed, would prejudice his opponent, it is generally necessary that the

opponent should have notice of the same. The ordinary mode of notifying an

opponent of a proceeding such as a writ, rule or pleading, is by serving him with

a copy thereof. In England pleadings, though delivered, are not actually filed.
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ISl. (c) All notices required by these rules or by the practice of the

Court shall be in writing. (fZ)

13^. (e) A copy of every declaration and subsequent pleading shall

be served upon the opposite party, (/) whether the case be bailable or

not bailable, {<j) and whether the action be against any person having

privilege or otherwise, and as well where the plaintiff has entered an

appearance for the defendant, as where the defendant has appeared in

person or by attorney. (Ji)

133- (0 Where the residence of a defendant is unknown, Q')

pleadings, rules, notices, and other proceedings may be stuck up in the

proper office, (A;) but not without previous leave of the Court or of a

Judge. (0

1S<1:. (wi) It shall not be necessary to the regular service of a rule

At one time it was held in this Province to be unnecessary to serve pleas

:

McKinnon v. Johnston, 3 0. S. 298; Kinff v. Dunn, MS. E. T. 2 Vic R. & H.
Dig " Practice, i. 8 ; but now service of pleadings is generally deemed essential

to due filing, that is to say, a pleading to be duly filed must be both filed and
served: Tyson v. Maclean, 1 Prac. P^. 339; R. G. pr. 132.

(c) Taken from Eng. R. G. No. 161 of H. T. 1853.

(d) It is well to observe that " all notices required by these rules or the prac-

tice of the court," in other words, every notice made necessary during the pro-

gress of the cause, must be in writing. Where in Ensjland a writ issued for a

sum under £20, the notice mentioned in the endorsement thereon, pursuant to

Eng. R. G. E. T. 1857, of the defendant's intention to oppose the plaintiff's

application for costs, was held to be a notice within the meaning of the English

rule corresponding with the one here annotated: Woodward v. North, 6 H. <fe

N. 790.

(e) This is a reprint of our old rule Q. B. jS'o. 4 of E. T. 5 Yic. : Cam. R. 19.

(/) Shall he served, Ac. From this it is seen that every pleading, to be avail-

able, must "be served upon the opposite party." Before 1842 the practice was
otherwise: see note b to R. G. pr. No. 131.

{g) As to bailable proceedings : see section 34, C. L. P. Act, and notes thereto.

{h) Appearances by plaintiffs for defendants are, since the C. L. P. Act, ren-

dered unnecessary if not abolished: section 54, 0. L. P. Act.

{i) Taken from Eng. R. G. No. 162 of H. T. 1853.

(/ ) And he has not, it is presumed, appeared by attorney.

{k) See section 61, C. L. P. Act.

(/) This rule is in effect similar to rule Eng. R. G. No. 49, H. T. 2 Wm. IV.

Jervis N. R. 72 ; and under it, as well as this rule, the previous leave of the

court is necessary to make the service allowed a good service : O'Neill el al v.

Everett, 3 Prac. R. 98.

{m) Taken from Eng. R. G. No. 163 of H. T. 1853, the origin of which was Eng.

R. G. No. 51 of H. T. 2 Wm. IV. : Jervis N. R. 73.
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or order that the original rule or order shall be shown, unless sight

thereof be demanded, except in cases of attachment, (o)

13d- (p) Service of pleadings, notices, summonses, orders, rules,

and other proceedings, shall, after the first day of Michaelmas Term

next, {q) be made before seven o'clock, p.m., (r) except on Saturdays,

when it shall be made before three o'clock, p.m. (s) If made after

seven o'clock, p.m., on any day except Saturdays, the service shall be

deemed as made on the following day; and if made after three o'clock,

P.M., on Saturday, the service shall be deemed as made on the following

Monday. (/)

(o) In order to bring a party into contempt for not obeying a subpcEna, the

original subpoena must be shown to the party at the time of service : Pitcher

V. Km(j, 14 L. J. Q. B. 99; Wadsworth v. Marshall, 1 C. & M. 87; even though
the defendant be an attorney, and have previously evaded service of the writ:

Smith V. Tniscott, 6 M. & G-. 267 ; but if there be no other remedy than by
attachment and the court be satisfied that the party is avoiding service, such
service may, it seems, be dispensed with: In re Whalley, 14 M. & W. 731.

Service by placing the paper under the door of the attorney's office, without
some evidence of its having come to hand, is not good service : Burdett et ul v.

Lewis, 7 C. B. N.S. 791. But where a defendant had left the country, and had
not since been heard of, service at his last place of residence was allowed aa

good service: Styrling ^. Lloyd, 9 L. T N. S 730. There may be a good ser-

vice by post: Smith v. Campbell et al, 6 Dowl. P. C. 728. Where such a mode
of service has been agreed upon, the time counts from the mailing of the notice,

and not merely from the time of its receipt : Robson v. Arbuthnot, 10 U. C.

L. J. 186 The paper mailed is entirely at the risk of the attorney to whom it

is sent : lb.

(p) Taken from Eng. R. G. No. 164 of H. T. 1853, for which was substituted

Eng. R. G. 8th May, 1856.

(q) M. T. 1856.

(r) The hour hitherto was understood to be nine o'clock, p.m. though this was
by no means uniform. The time varied in each of the English courts of Queen's

Bench, Common Pleas and Chancery. It is now the same in all, viz. 7 p.m.

(s) This was a step towards the introduction into this Province of the Satur-

day half-holiday allowed in England. The last hour for service on Saturday iu

England is two, not three o'clock as in our rule. In England the long vacation

extends from 10th August to 24th October, and it is ordered that no pleading

shall be delivered between these dates. In a case where the last day for a plead-

ing expired on a Saturday (9th August) a plea delivered after 2 o'clock of that

day was held to be as if delivered on Monday (11th August) and therefore a

nullity : Sharp y Fox, 28 L. T. Rep. 127. A plea delivered in England between

10th August and 24th October, is a nullity; lUills v. Brown, 9 Dowl P. C. 151;

where the time for pleading expired on luth August, it was held that judgment
for want of a plea signed on 11th August was too soon: Morris y. Hancock,

1 Dowl N.S. 320; Severin y. Leicester, 12 Q. B 949; see further, Wilson et al

V. Bradslocke, 2 Dowl. P. C. 416 ; where a month's time to plead had been given,

and twenty-five days of it were unexpired on 10th August, it was held that

defendant had twenty-five days after 24th October : Trinder v. Smedley, 3 Dowl.

P. C. 87.

(0 Service of a summons in this Province on Saturday, after 3 o'clock, p m.,

returnable on Monday following, is not good service, as being in effect service
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ISS. 00 A book shall be kept by the clerk of the Crown of each

of the Courts in Toronto, at his office, to be there inspected bj any

attorney or his clerk without fee or reward
; (y) and every attorney

practising in the said Courts and residing within the city of Toronto or

the liberties thereof, or having an office and carrying on his business

within the said city, (to) shall enter in such book (in alphabetical order)

his name and place of business or some other proper place within the

city, where he may be served with pleadings, notices, summonses,

orders, rules and other proceedings ; and as often as any such attorney

shall- change his place of business or the place where he may be so

served as aforesaid, he shall make the like entry thereof in the said

book ; (x) and all pleadings, notices, summonses, orders, rules and other

proceedings which do not require a personal service shall be deemed
sufficiently served on such attorney, if a copy thereof shall be left at

the place lastly entered in such book with any person resident at or

belonging to such place
; (2) and if any such attorney shall neglect to

make such entry, («) the fixing up of any 'notice or of the copy of any

of a summons on the day on which it is returnable, which is unreasonable : Ball
et al V. Coivdley, 3 U. C. L. J. 131 : see also Connelly v. jBremner, L R. 1 C.
P. 557.

(u) Taken from Eng. R. G. No. 165 of H. T. 1853, the origin of which was En"-.

R. G. No. 8 of M. T. 1 Wm. IV. : Jervis N. R. 9.

(v) The clerk of each of the Courts, i. e. Queen's Bench and Common Pleas, is

required to keep a book, and in each of these books the necessary entries must
be made.

(w) This is as regards this Province an entirely new provision. No former rule

ever required more than the entry in a book to be kept for the purpose in
Toronto, of the names of agents of attorneys " not resident in the Home District:"

R. No. 2 of M. T. 4 Geo IV. Cam. R. 1, which was afterwards extended to
attorneys " residing in the Home District, and not having an office in the city of
Toronto :" R. of H. T. 10 Vic. 4 U. C. Q.B. 92. Of these rules the rule liere anno-
tated which is made to apply to attorneys " residing within the city of Toronto,
or the liberties thereof, or having an office or carrying on business within the
said city," is an extension.

(x) In the old rule of Wm. IV. the word "pleadings" was omitted, but not
withstanding the rule was understood to embrace pleadings and other proceedino-s

in a suit: see Blackburn v. Beat, 2 Dowl. P. C. 293.

(z) " With any person resident at or belonging to such place, t5rc." It may
be a question whether service on a menial servant or other person not engaged
in the attorney's business would be sufficient.

(a) It is jirovided that every attorney practising, &c., shall enter in such
book, (fee , his name and place of business, &c., and as often as any attorney
shall change his place of business, Ac, he shall make the like entri/ thereof in

the book, die. It is conceived that the neglect of an attorney to make either of

44



- 690 REGUL^ GENERALES AS TO PRACTICE. [R. 137.

pleadings, notice, summons, order, rule, or other proceedings for such

attorney in the office aforesaid shall be deemed a sufficient service, (b)

107. ('•) Every other attorney practising in the said Courts (J) shall

enter in the said book (in like alphabetical order) his name and place

of busines.s, and also in an opposite column the name of some attorney

having an office and carrying on business in the city of Toronto as

his agent; (/) and all pleadings, notices, summonses, orders, rules and

other proceedings which do not require a personal service shall be deemed

sufficiently served on such first-mentioned attorney, if a copy thereof

shall be served on his booked agent in manner mentioned in the next

preceding rule. (^) And if any such attorney shall neglect to make the

these entries would be a sufficient excuse for the opposite party to fix up a

paper requiring service in the office of the proper court at Toronto.

(b) Whether necessary or not it would be well in this case to mark the papers

on tlie outside as papers left for such attorney: see C. L. P. Act, section 61.

(c) This rule appears to be original.

((Z) "Every other attorney, <fec.," i. e. every attorney other than attorneys
" residing within the city of Toronto or the liberties thereof, or having an office

and carrying on business within the said city:" R. G. pr. 136.

(/) The agent at Toronto is a general agent upon whom papers may be
served in any cause, no matter when, where, or how commenced : see Parke v.

Anderson, 5 U. C. Q. B. 2 ; Clemow v. Her Majesty's Ordnance, lb. 458 ; Hamil-

ton V. Broivn et al, 1 Cham. R. 257 ; Houyhton et al v. Hudson, 1 Prac. R 160;

Smith V. Roe, 1 U. C. L. J. NS. 154. A defendant who had been sued in the

county of Weutworth, but who lived in the county of York, emjjloyed an
attorney in Toronto to defend him. This attorney instructed another attorney

in Hamilton to enter an appearance. A declaration was then offered to the

attorne}' in Hamilton, and declined on the ground that he had only been employed
to enter an appearance. Interlocutory judgment was afterwards signed and
damages assessed. An application to set aside the judgment failed on the ground

of laches and other reasons : Hamilton v. Brown et al, 1 Cham. R. 257- Where
defendant's attorney, living in St Thomas, sent an appearance to attorneys in

• London whence tlie writ of summons issued, to enter there for him, whicii was

done, and plaintiff afterwards (on 24th January) served the London attorney with

a declaration and demand of plea, which did not reach the defendant's attorney

till 25th January. Held that the time for pleading did not count till the 25th

January : Smith v- Roe, 1 U. C L. J. NS. 154. Where an attorney residing and

practising in the county where the action is brought appeared there for the de-

fendant, formed a partnership with another attorney carrying on business there

in their joint names, and then changed his actual residence to another county,

leaving his name in the proper books in Toronto as still of the former county,

and occasionally afterwards attended and did business in the former county, ser-

vice of notice of trial on his partner there was held to be a good service, not-

withstanding a private arrangement between the parties that the partner should

only attend to new business : Babij v. Laiujlois, lb. 209. Delivery of a rule nisi

to the town agent of an attorney who had left the country, and leaving copies at

his place of residence and office, were held sufficient on an application to dis-

charge an articled clerk from his articles: In re McGregor, lb. 13.

{g) R. G. pr. 130.
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entry ia this rule mentioned, the fixing up of any notice or of the copy

of any pleading, notice, summons, order, rule or other proceeding for

such attorney in the Crown office at Toronto, shall be deemed a sufficient

service, (/i) And as often as any such attorney shall change his place

of business or his agent, he shall make an entry in the said books of

such change, which last entry shall supersede all former ones, (i) Pro-

vided always, that in all cases service on the attorney at Ms office or

usual place of business, in the manner mentioned in the next preceding

rule, instead of on the booked agent, shall be deemed good service, (y)

138. (Jc) In all cases where a party sues or defends in person, (J)

he shall, upon issuing any writ of summons or other proceeding, or

entering an appearance, {in) leave a memorandum with the clerk or

deputy clerk of the Crown, who shall file the same as a paper in the

cause, stating an address or place in the county, within which the first

process in the cause shall have been or shall be sued out, («) at which

all pleadings, notices, summonses, orders, rules, or other proceedings

not requiring personal service may be left; such address or place to be

not more than two miles from such office, and if such memorandum

shall not be left, or if such address or place be more than two miles

from the office aforesaid, then the opposite party shall be at liberty to

proceed by sticking up all pleadings, notices, summonses, orders,

rules, and other proceedings, in such office, (o)

{h) See notep to C. L. P. Act, section 61.

(0 See R. G. pr. 136.

[j) If the attorney of either party do not reside, or have not a duly authorized

agent residing in the county where the action has been commenced, service may
be made upon the attorney wherever he resides, or upon his duly authorized

agent in Toronto: C. L. P. Act, section 61.

{Ic) Taken from Eng. R. G. No. 166 of H. T. 1853.

(Z) See notes to section 52, C. L. P. Act.

{m) As to appearance in person : see section 52, C. L. P. Act and notes thereto.

(n) With reference to an appearance, if it sufficiently show defendant's addi-

tion, an objection that the address does not appear on a separate memorandum
will not be entertained: Jones v. Grier, 3 U. C. L. J. 91.

(o) In an action by an infant the writ was sued out in person, and one E. B.
being appointed next friend, a copy of the order for that purpose was served on
the defendant's attorney, endorsed " E. B. next friend, at S. N. C's, No. 8,

Symond's Inn, Chancery Lane," and a declaration was afterwards delivered with
a notice to plead similarly signed. The plaintifif having obtained a verdict, it

was held that the above was a sufficient notice to the defendant that S. N. C.

was authorized by the next friend to act as attorney: Bryant v. Wilson^ 3 C. B.
N.S. 722.
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139- (_s) In all cases wtere a plaintiflf shall have sued out a writ ia

person or a defendant shall have appeared in person, and either party

shall by an attorney of the Court have given notice in writing to the

opposite party, or the attorney or agent of such party, of such attorney

being authorised to act as attorney for the party on whose behalf such

notice is given, («) all pleadings, notices, summonses, orders, rules, and

other proceedings, which, according to the practice of the Courts, are

to be delivered to or served upon the party on whose behalf such notice

is given, shall thereafter be delivered to or served upon such attor-

ney, (m)
ATTACHMENT.

140. (?o) Rules for attachment shall be absolute in the first instance

in the two following cases only: 1st, for non-payment of costs on a

Master's allocatur; (y) and 2nd, against a sheriflF for not obeying a

rule to return a writ or bring in the body, (z)

(«) Taken from Eng. R. G. Ko. 1G7 of U. T. 1853.

(t) Of course if either party sue or appear by attorney the rule here annotated

will not apply. It has in view the appointment of an attorney after tiie suing

out of process, or the appearance of a defendant in person respectively. A
defendant may appear at any time before judgment : section 51 C L. P. Act.

(u) " Shall hereafter be delivered," Ac. It is not intended that a party avail-

ing himself of this rule shall by so doing gain any undue advantage over his

opponent.

(«^) Taken from Eng. R. G. No. 168 of H. T. 1853.

(y) It is no objection to the rule absolute tliat the party had onlybe^n served

with the original rule and allocatur innnediately before the application : Steel v.

Compton, y Jur. 181. If that rule direct more than the payment of costs the

the rule for an attachment can only be nisi : Ex parte Toicnley, 3 Dowl. P. C 39;

JIatfield v. llaiherfield, 1 I). A L. 809; as where the costs are payable under an

award: JJaniel et al v. Beadle et al, 2 Scott, N. R. 155; but see Daniels v.

Wtalds et al, 9 Dowl. P. C 44; Thomson v. Billingsey, 2 Chit. R. 57 n ; or

where the rule is a side bar rule by a clerk of assize: Anon. 3 Jur. 364; Ashmore

V. Rvpleii, 2 Scott. N. R 203. The rule may be made absolute in the first

instance, though the party be a married woman : Regina v. Johnson, 5 Q. B. 335

;

or a prochein amy: Ketcton v. London, Brighton and South Coast R. Co.,

7 D. «fe L. 328 : where a rule of court ordering payment of costs, was a rule

making a Judge's order ordering a party to do an act a rule of court, and the

api)licant would not abandon the right to apply for an attachment on the other

party for disobedience of the order, a rule absolute in the first instance was
refused: Crisp v. Groombridge, 27 L. J. Q. B. 183. But process of contempt

for non-payment of money or for non-pa\'ment of costs is now abolished : Con.

Stat. U. 0. cap. 24, s. 13. The remedy is a writ against goods: lb s. 19; see

Clifion V. Durand, 8 Prac R. 60 ; Jn re Thomas and Brooke, lb. 78 ; Niagara

^- Detroit Rivers R. Co. v. Buckwell, lb. 82 : The Queen v. Simpson, lb. 339

;

Jn re Judge of Elgin, 8 U. 0. L. J. 70 ; Dickey et al y. Mulholland, 2 Prac.

R. 169.

(r) If a sheriff having returned cepi corpus go out of oflice, he may notwith-

standing be ruled to bring in the body: see R. G. pr. 105.
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AWARDS.

1-1:1. (&) Where a rule to show cause is obtained to set aside an

award, (c) the several objections thereto intended to be insisted upon

at the time of moving to make such rule absolute shall be stated in the

rule to show cause, {d)

143. (e) Costs may be taxed on an award, although the time for

moviug to set aside the award has not elapsed. (/)

INSOLVENT DEBTOilS.

143. The affidavit on which a debtor in close custody in execu-

tion shall apply under the Common Law Procedure Act, 1856, section

300, for his discharge from custody, shall not be sworn sooner than

the day after that on which the notice of application shall expire,

and shall in all cases state whether any interrogatories were served

before the expiration of the fifteen days' notice, and if so, whether

answers thereto upon oath have been duly made and filed, and when

notice thereof was given.

(h) Taken from Eng. R. G. No. 169 of H, T. 1853, the origin of which was Eng.
R. K. B. of T. T. 2 Geo. IV: 4 B & Al. 539, with which our R. Q. B. No. 3

of E T. 6 Geo. IV. : Cam. R. 3, corresponded.

(c) The rule seems equally to apply to certificates of an arbitrator : Carmichael

V. Houchen, 3 N. <fe M. 203 ; see also Allenby v. Proudlock et al, 4 Dowl. P. C 54.

(^) No ground, though valid, can be relied on if not so stated : Grenfell et al

V. E'lgcome et al, % Q. B. 661. The objections must be specific: see Boodle v.

Davies, 4 N. & M. 788; Gray v. Leaf, 8 Dowl. P. C 654; Staples v Hay,
1 D. & L. ^U; see further Allenby v. Proudlock et al, 4 Dowl. P. C. 54; Dunn
V. Warlters, 9 M. <fe W. 293. How far rule defective as to the grounds is helped

by affidavits: see Rawsthorn v. Arnold, 6 B. tfe C. 629; Dunn v. Wur'^ters,

1 Dowl. N S. 626; Staples v. Hay, 1 D. & L. 711. The rule should be drawn
Up on reading the award itself or a copy of it: Sherry v. Oke et al, 3 Dowl PC.
349 ; Barton v. Ransom, 5 Dowl. P. C. 597 ; Carmichael v. Hunter, 1 H <fe W".

120, n; Davis v. Potter, 21 L. J. Q. B. 134. It should also be drawn up on
readino; the rule making the submission a rule of court: Browney. Collyer, 20 L.

J. Q. B. 426; Oswald v. Harl Grey, 24 L. J. Q. B. 69^ Jacobs y. Rutian,

2 Cham. R. 138.

{e) Taken from Eng. R. G. No. 170 of H. T. 1853.

^/) If it be intended to sign judgment for the costs of the cause, they should

in general be taxed separately from the costs of the reference : Bignall v. Gale,

4 Scott, N". R 570. The costs up to the reference are costs in the cause: Broivn

V. Nelson, 13 M. & W. 397 ; including the costs of making the order a rule of

court or any proceeding in the cause after the award : Goodall v Ray. 4 Dowl.
P. C 1 ; Fryer v. Sfurt. 16 C. B 21 s Costs of reference may be taxed as costs

in the cause when directed to abide the event of the action : Deere v Kirkh<nise,

20 L. J. Q. B. 195. So if it be the duty of the arbitrator merely to certify:

Brown v. Nelson, 13 M tfe W. 397; Deeie y. Kirkhouse, 20 L. J. Q. B. 195. As
to judgment if a verdict has been taken subject to a reference, the judgment
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CLERKS AND DEPUTY CLERKS OF THE CROWN.

144L. Oa every appointment made by the clerk or deputy clerks of

tlie Crown, (m) the party on whom the same shall be served shall

attend such appointment without waiting for a second, (??) or in

default thereof, such clerk or deputy may proceed ex parte on the first

appointment, (o)

14L^* (p) No business shall be transacted in any of the offices of the

Court, {ji)
either in procuring or suing out process, or in re-entering

judgments, or taking any proceeding whatever in a cause, unless upon

the personal attendance of the party on whose behalf such business is

required to be transacted, or of the counsel or attorney of such party,

or the clerk or agent of the attorney, or the clerk of the agent, (r)

14:3. (s) The offices of the clerks of the Crown and Pleas shall be

kept open as follows, that is to say : (t) during term from ten in the

may be signed in the ordinary course ; but if no verdict has been taken, the award
may be enforced at any time after publication: 0' Toole et al v. Pott, V El. & B.

102; 3 s. c. Jur. N.S. 261.

(m) Taken from Eng. R. G. No. 172 of H. T. 1853.

(n) It was never the practice in this Province to make it necessary for either

party to wait for a second appointment.

(o) It is the usual practice for the master upon an appointment to allow one

half hour's grace before proceeding with the taxation : Landon v. Stubbs, 3 U.

C. L. J. 70.

{p) This rule is original.

{q) Before the C. L. P. Act, 1856, a writ of execution issued by an officer at

his own house was decided not to be illegal: Rolker et al v. Fuller, 10 U- C Q.

B. 477- The practice of so doing was, however, censured : lb. It lias been

held to be irregular for a deputy clerk of the crown to file papers at his own
residence apart from his office and out of office hours: Fralick v. Huffman,

1 Cham. R. 80.

(r) The object of this rule is, it seems, to prevent unqualified persons trans-

acting business " in the offices of the courts," by providing that it shall be done

only upon "the personal attendance of the party on whose behalf such business

is required to be transacted, or of the counsel or attorney of such party, or the

clerk or agent of the attorney, or the clerk of the agent." The effect of the rule

may be to prevent the clerk or deputy clerk of the crown from transacting busi-

ness even on the written request (letter) of a solicitor. Both in town and coun-

try a personal attendance appears to be necessary. The court in one case granted

an attachment against a deputy clerk of the crown for having issued process

without authority: Rex v. Fraser, 3 O.S. 247 Afterwards he was dismissed

from office and made to pay costs : lb.

(s) The origin of this rule appears to be R Q. B No. 18 of M. T. 13 Vic It

has been several times amended. It is published here as amended by R. G. of

T. T. 24 Vic. 20 U. C. Q. B. 123.

[t] This rule seems to be restricted to " the offices of the clerks of the crown
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morning to four in the afternoon, («) and (except between tiie first

day of July and the twenty-first day of August) (y) at other times

from ten in the morning until three in the afternoon (_w)—Sundays,

Christmas-day, Good Friday, Easter Monday, New Year D:ty, (x) and

the birth-day of the Sovereign, and any day appointed by general

proclamation for a general fast or thanksgiving, excepted
; (,y) and

between the first day of July and the twenty-first day of August, both

days inclusive, the said ofiices shall be opea from half-pist nine in the

forenoon until twelve o'clock noon.

147'. (s) All rolls and records (a) shall be upon parchment or paper

of such width and length as the clerks of the Crcwn shiill prescribe by

written notice, to be put up in some conspicuous place in their respec-

tive offices and in the offices of the several deputy clerks of the

Crown, (c) and none of these officers shall be bound to receive any

roll or record not made up in conformity to such notiQe, and such rolls

and pleas." AVitli reference to " the offices of deputy clerks of the crown and
pleas" a similar provision exists: Con. Stat. U. C. cap. 10, s. 3S.

(u) The offices of the deputies are not required to be kept open later than 3

o'clock during- term more than at any other period of tlie year : Con. Stat.

U. C. c 10, s 38. The reason apparently is that as the courts durinj^ term sit

at Toronto, in the county of York, the business of the outer counties is not

directly affected thereby.

(v) Special provision is hereafter made for the long vacation.

(iv) Upon this point the Con. Stat. U. C. cap. 10, s. 38 and the rule here

annotated, accord.

(x) New Year's day is made a holiday for deputy clerks of the Crown, Con.

Stat. U. C. c. 10 s. 88.

(//) By the Interpretation Act, the word " holiday" includes Sundays, New
Year's day, the Epiphany, the Annunciation, Good Friday, the Ascension, Cor-

pus Christi, St. Peter's and St. Paul's days, All Saints' day, and Christmas day,

and any day apjiointed by proclamation for a general Fast or Thanksgiving

:

Con. Stat. Can. cap. 5, s, 6, sub-s. 12, A judgment entered on Easier Monday
was pet aside with costs : The Trust and Loan Co. v. Dickson, '2 U. C. L. J.

N.S. 166.

(z) Tlie origin of this rule appears to be R. K. B. No. 3 of II. T. 1 Wm. IV.

:

Cam. R. 13.

(a) All rolls and records. <^c. The ordinary roll is a judgment roll. About
it there can be no doubt. Tliere may also be a roll wlien a recognizance of bail

is enrolled. This too is clearly within the meaning of the rule—if not as a

"roll" certainly as a " record." Whatever is enrolled in a Court of Record may
be said to be recorded, so that " roll" and " record" may be considered as cover-

tible terms.

(c) Qu. Must the act of the clerks of the Crown be joint, or can cither one

without reference to the other prescribe, ifcc ?
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and records shall not exceed, when folded, fourteen inches in length (e)

and four in breadth, (/) written upon at least a sheet of paper, and

folded accordingly.

148. (/i) Whenever a deputy clerk of the Crown is required to

transmit any roll, record, or paper in any cause («') to the principal

ofiSce in Toronto, he shall enclose and seal up the same in an envelope,

and shall address such envelope to the Clerk of the Crown in the pro-

per office, (y) and he may thereupon deliver such sealed envelope to

the attorney who has required the transmission thereof, (taking a

receipt from him), or may send the same by post, {k) and in no case

shall any original papers be delivered out of the custody of the deputy

clerk of the Crown, except for the purpose of being transmitted to

Toronto, unless by order of the Court or a Judge. (/)

149. In counties where the petit jurors are paid by the county

or united counties, the mari-hal or clerk of assize, or person discharging

his duties, shall, previous to the entry of each record, be entitled to

demand and receive from the party entering the same the sum of seven

shillings and sixpence for each record marked "inferior jurisdiction,'^

and the sum of fifteen shillings for every other record, (o)

CLERK OF THE PROCESS.

l^O. (</) The clerk of the process shall, on receiving a praecipe to be

filed by him, issue any writ of summons required for the com-

{e) " Thirteen inches" was the prescribed length under the old Rule No. 3 of

n. T. 1 \Vm. IV.: Cam. R. 13.

(/) This agrees with the old rule.

(/() This rule appears to be original.

(?) Each deputy clerk of the Crown is ex officio clerk of assize in his county:

Con. Stat. U. C. cap. 11, s. 9; and it is his duty "within twenty-four hours after

notice in writing delivered to him in his ofHce for tliat purpose, and payment of

the nocessary postage, to enclose, seal uj), and transmit bj" post to the projier

principal ofiice at Toronto, addressed to the clerk thereof any record of INisi

Prius in his custody mentioned in such notice, together with all exhibits filed at

the trial :" C. L. P. Act, s. 228.

{j) This quite accords with C. L. P. A.ct, section 228.

(/i) The party requiring any record, exhibit, or other paper, to be sent to the

clerk of bhe judge's chambers, must, with the notice pay the postages incident to

the transmission of the paper required by him : C. L. P. Act, section 228.

(/) A deputy clerk of the crown is forbidden to deliver to any party any
exhibit filed without a judge's order to that effect: C. L P. Act, section 229.

(o) Inferior jurisdiction of superior courts is now abolished.

[q) This rule is original.
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meucement of an action ; and on receiving a precipe with the affidavit

of debt required by law, or a preecipe and affidavit with a Judge's

order for the arrest of a party, to be also filed by him, (u) shall issue

any writ of capias for the commencement of an action; («;) and on

receiving a praecipe, affidavit, and a Judge's order, to be also filed

by him, shall issue any writ of attachment against an absconding

debtor, (zt-)

151, (x) After issuing either of such writs for the commencement
of an action in one of the Superior Courts, (i/) he shall issue the next

writ, whatever it may be, for the commencement of an action in the

other of such Courts. (0)

Io3. (a) All other writs required by the Common Law Procedure

Act, 1856, to be issued by the clerk of the process to the parties or

their attorneys, shall be issued according to the established practice.

(it) The prcecipe must not only be received before the issue of the writ, but
be, it is presumed, filed in the proper office and during office hours : see Fralick

V. Huffman, 1 Cham. R. 80.

{v) It is necessary that the clerk of the process, before issuing a writ, should
inform himself that the party applying is entitled to receive it. Process for the

commencement of an action is either bailable or non-bailable. If bailable, it may
be asked either for a " debt certain" or for " a cause of action other than a debt
cei'tain." If for a debt certain there must be, first, 2i prcecipe, and, secondly, an
affidavit of debt. If for a cause of action other than a debt certain, there must
be, first, a precipe, secondly, an affidavit, and thirdly, a judge's order. "When
the writ asked for is non-bailable, it may be issued upon a prcecipe only.

{iv) The affidavit may be made by the plaintiff, his servant, or agent, and
must be to the effect that the person so departing is indebted to the plaintiff in

a sum exceeding %\Q(), and stating the cause of action, and that the deponent
hath good reason to believe and doth verily believe that such person hath departed
from this Province and hath gone to (stating some place to which tlie abscond-

ing debtor is believed to have fled, or that the deponent is unable to obtain any
information as to what place he hath fled) with intent to defraud the plaintiff of

his just dues, or to avoid being arrested, or served with process, &c. : Con. Stat.

U. C. cap. 2.5, s. 2. This affidavit must be accompanied with corroboratory affi-

davits of two other credible witnesses : lb.

(x) This rule is original.

(.V) The writs must not be issued in blank : Grimshaice v. White et al, 3 Prac
E,. 320. The fact that the writ in some respects differs from the precipe is no
ground for setting the writ aside: Cotton v. McCulley, Y U. C. L. J. 272; Grim-
shawe v. White et al, 3 Prac. E.. 320.

(z) The clerk of the process receives all fees on writs issued by him, and they

form part of the consolidated revenue fund of the Province: Con. Stat. U. C.

cap. 10, ss. 40, 41.

(a) This rule is original.
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153. ('O The clerk of the process shall attend in his office at all

times when the clerks of the Crown and pleas are required to attend

in their respective offices, (e) and shall permit all necessary searches

respecting writs so issued by him, and the affidavits and papers whereon

such writs are grounded, and shall grant office copies of all such affida-

vits and papers on payment of the usual fees. (/)

TAXATION OF COSTS AND DIRECTIONS TO TAXING OFFICERS.

154. The practice of the Courts as to costs and the services to be

allowed for in all proceedings in the taxation of costs, (A) shall be

governed, in all cases not otherwise provided for, by the established

practice of the Court of Queen's Bench in England. (/)

155- 0) In any action of the proper competence of the County

\ Lot Division Courts respectively, (k) in which final judgment shall

^.^^A^have been obtained by a plaintiff without costs, or in which a plaintiff

^' shall obtain execution on proceedings in the nature of a final judg-

ment, (/) no more than County or Division Court costs, as the case

may be, shall be taxed, without the special order of the Court or a Judge;

but this rule shall not extend to costs on interlocutory proceedings.

(d) It has been held that a writ of mandamus may be sealed and signed by the

clerk of the process: Burdett v. Sawyer, 2 Prac. R. 398.

(e) See R. G. pr. 146.

(/) The charge for an exemplification or office copy of proceedings is 6d. per
folio. So for every search, if not more than two terms. 6d. If exceeding two
and not more tlian four terms, Is. If exceeding four terms or a general search,

28. 6d : see Tab?.e of Costs.

{h) The origin of this rule appears to be our R. K. B. No. 1 of M. T 4 Geo.

IV. : Cam. R. 6.

{i) In cases not otherwise provided for by statute or rule of court, the allow-

ance of costs to either party in suits and penal actions is regulated by tiie lawa

of England: section 313, 0. L. P. Act.

[j) The origin of this rule appears to be our R. K B No. 9 of E T. 11 Geo.

IV : Cam R. 6. It is published here as amended by R. G. of T. T. 24 Vic.

20 U. C. Q. B. 123.

{k) Where the plaintiff's claim is within the jurisdiction of a county court, it

is no ground for a certificate for full costs that the defendant's set-off cannot be

tried in the county court: Gooderham v. Chilver, 5 O.S. 496.

{I) It is necessary in the case of a verdict by consent without taking of evi-

dence or other hearing, where the amount is within the jurisdiction of an inferior

court, to apply under this rule for an order for full costs : see note .; to section

828, C L. P. Act. The order may be made unless it appear that the cause is

one which the plaintiff was bound to sue in the inferior court : Geroux v Yager,

8 U. C. L J. 19. The order should not be ex parie: lb. The rule was extended

to cases in which a " plaintiff obtained execution on proceedings in the nature

of final judgment," in consequence of doubts which arose as to the construction
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t5&- (o) In any action of the proper competence of the County

Court, (jj>) in which the venue could not, according to the law and

practice of the Superior Courts, be changed upon the usual affidavit

only, (g) it shall not be a sufficient ground to certify at the trial thereof

that it is a fit cause to have been withdrawn from the County Court,

and commenced in either of the Superior Courts, or for either of those

Courts, or for a Judge in Chambers, to order the allowance of any

other than County Court costs, that the defendant or defendants, or

any of them, had removed from the county in which the debt was

contracted, or the cause of such suit or action accrued, into any other

county or elsewhere out of such county, or that he or they resided

or were served with process in any other place than within such

county. (?/)

157- (v) Fees shall in no case be taxed as between party and parly

to more than two counsel upon any trial or argument, {iv)

of the old rule: see Cochrane v. Scott et al, 3 Prac. R. 32; Jo7ies v. Feid,

1 Prac. R. 247; Morse v. Teeizel, lb. 375; Watson v. Garrett et al, 2 Prac.

R. 70.

(o) The origin of this rule appears to be our R. Q. B. No. 42 of H T. 13 Yic.

(p) See note k to preceding rule.

(q) See note h to section 89, C. L. P. Act.

(u) Unless otherwise provided by statute or rule of court, declarations and

other pleadings and notices required to be served in any action, whether in the

superior or county courts, may be served in any county: C. L. P. Act, sec-

tion 84.

(w) The origin of this rule appears to be our R. K. B. 10 of E.T. 11 Geo, IV.

:

Cam. R. 6.

(w) It is to be observed that there is no power reserved to the court or a

judge by rule or order in any case to allow fees to more than two counsel as

between party and party. There is no such rule in England : Morris v. Hunt,

1 Chit. R. 544. If the master allow only one counsel in a case in which the

court or a judge think two should be allowed, there may be a revision of taxa-

tion : OrindaU v. Godman, 5 Dowl. P. C. 378; Sharps v. Ashbt/, 12 M. &, W.
732. The fees of a second counsel may in many cases be allowed if it were pro-

per that he should be employed for the purpose of taking notes : Dax Prac. 297

;

Marshall on Costs, 2nd ed. 291. It is not usual to allow more than one counsel

on a reference : Hawkins v. Righy et al, 8 C B. N.S. 271 But the rule is not an

inflexible one: lb. ; and where the court thought more than one counsel should

have been allowed, a revision of taxation was directed: Sinclair v. The Great

Eastern Railway Co. L. R. 5 C. P. 135. The master's direction is subject to

the control of the court where a proper case is shown for its interference : In

re TiLletl and Slracey, lb. 185 AVhere on the taxation of costs in an action on a

policy of insurance, where the questions involved were of an extremely compli-

cated and important character, the master having duly considered all the cir-

cumstances, allowed the expenses of sending a barrister as commissioner to
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158. (sc) No counsel fee shall be taxed on any rule which may be

obtained without filing a motion paper in court in term, (y)

15®. (z) At the foot of, or accompanying every bill of costs, [when

the action is special and the disbursements are large, and the fees

paid to counsel exceed those which the taxing officer is permitted to

tax,] (a) there shall be an affidavit of the attorney in the cause or the

agent Or clerk having had the management thereof, that the disburse,

ments charged in such bill are correct and were actually paid, and that

the several sums charged for mileage were actually paid (naming the

party to whom payment was made), that the sum of £ with brief

at trial or argument, or as the case may have been, was paid to Mr.—

,

and that the pleadings were special and were revised by Mr. — . (c)

160. ((^) In all cases an affidavit of payment of mileage, and to

whom paid, is required, (e)

161. (/) When judgment is signed on a cognovit, (g) or on a

Judge's order authorising the plaintiff to sign judgment, {it) no decla-

ration to ground judgment shall be necessary or allowed on the taxa-

tion of costs, (i)

examine witnesses in the Canaries, and the court refused to interfere with his

discretion: Yglesias et al v. The Royal Exchange Assurance Corporation, lb. 141.

Counsel fees should in general be exclusively as for fee with brief at the ti'ial

:

Doe d. Boullon v. Switzer, 1 Cham R. 83. The fee may, however, be taxed,

even though counsel did not attend the trial : Henderson y Comer, 3 U. C. L. J.

29. Counsel cannot tax a counsel fee in his own case against his opponent, but

this rule does not extend to his partner: lb. It is now held that no .single judge

is authorized to grant an order for a larger counsel fee than the tariff specifies

:

Ham et ux. v. Lasher, 24 U. C. Q. B. 357.

(x) The origin of this rule appears to be our R. K. B. of E. T. 11 Geo. IV. :

Cam. R. 7.

'
(y) See note x to R. G. pr. 120.

(z) The origin of this rule appears to be our R. K. B. No. 13 of E. T. 11 Geo.

IV. : Cam. R. 7.

(a) The old rule was unrestricted in its application. The words above placed

in brackets show the cases to which the rule here annotated is restricted. The

master is in general the judge within certain limits of the amount to be allowed

counsel : Fazakerley v. Rogerson, 1 L M &. P. 747 ; Cheshire v. Mumford, 2 C.

L. R 746; Knight et al y. The Gravesend Railway Co. 27 L. J. Ex. 8.

{d) This rule appears to be original.

(e) See C. L. P. Act, section 315.

(/) This rule appears to be original.

{g) See R. G. pr. 26 et seq.

\h) See note k to R. G. pr, 125.

(«) Nor is a writ of summons necessary to ground a judgment on a cognovit:

see note b to section 236, C. L. P. Act.
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10^- (J) The costs of attendance by counsel before a Judge in

Chambers shall in no case be allowed as between party and party

unless the Judge shall certify for such allowance. (/.:)

163. (0 Any number of names may be included in one Subpoena,

and no more than one shall be allowed on taxation of costs, unless a

sufficient reason be established to the satisfaction of the taxing officer

for the issuing more than one. (??i)

IGJ:. («) The same fees shall be taxed and allowed to coroners for

services rendered by them in tbe execution and return in process in

civil suits as would be allowed to a sheriff for the same services, and

wben, according to the nature of the process and the service rendered

thereon, the sheriff, if he had discharged the same duty, would have

been entitled to poundage, the same poundage shall be allowed to

coroners, and each coroner shall be allowed one shilling for every juror

necessarily summoned, and whose name is returned to the clerk of

assize, {p) in lieu of any other fee for summoning jurors.

16^. (r) All affidavits of increase must be made by the attorney in

the cause or some clerk having the management thereof, or by the

client, (s) They must set forth the sums paid to counsel, naming

(/) This rule appears to be original.

{k) The practice before this rule was to allow the item if, in the opinion of

the master, counsel were necessary, and it were shown that counsel did really

attend- It is difficult to understand on what sound principle the rule has been
changed. It is not pleasant for counsel to apply to a judge for an order for a
counsel fee. It is not proper that a judge should be troubled with such an appli-

cation. The discretion should be with the master.

[l) The origin of this rule appears to be R. No. 8 of E. T. 11 Geo. IV. : Cam.
E 14.

(m) The second part of this rule grows out of the first part. If any number
of names may be included in one subpcena ordinarily, one subpojna only in a
cause may suffice, and if more than one be issued the onus is upon the party who
issued It to show a reason for so doing to the satisfaction of the taxing officer.

(n) This rule appears to be original.

[p) On an execution against the person, lands or goods of any debtor, the

sheriff may levy the poundage ftes and the expenses of the execution over and
above the amount recovered by the judgment, <tc. : C. L. P. Act, section 270.

(r) This rule appears to be original.

(s) The master is empowered to tax costs on view of the proceedings : but if

there be any expense incurred wiiich cannot in that manner be ascertained, such
as fees paid to counsel, witnesses, <tc. there must be an affidavit of the extra

costs, therefore termed an affidavit of increase. "Where tlie affidavit is in sup-

port of the claim of a party entitled to the costs of particular issues, the affidavit



702 REGULiE GENERALES AS TO PRACTICE. [R. 165.

them, and for what service, (t) the names of witnesses, their places of

abode, the places at which they were subpoenaed, and the distance

which each such witness was necessarily obliged to travel, in order to

attend the trial, that every such witness was necessary and material

for the client in the cause, that they did attend, and that they did not

attend as witnesses in any other cause, (^or otherwise, as the case may

he), (it) The number of days which each witness was necessarily

absent from home in order to attend such trial must also be accurately

stated, (y) If an attorney attends as a witness, it must be stated

whether or not he attended at the place of trial as attorney or witness

in any other cause, and whether or not he had any other business

ought to state that the wituesaes were called exclusively in support of the issues

upon which he succeeded: Pilgrim v. The Southampton and Dorchester Railway

Co. 8 C B 25. The payment should be money, and must be made at the time

the affidavit is sworn: Freeman v. Kosher. 6 D. <fe L. 517; Doe d. Mence el ul v.

Hadlty. 17 Q B. 671; Pembrey v. Jones, 11 Jur. 589; Trent v. Harrison, ti D.

& L. "941.

(0 Fees should in no case as between party and party be taxed to more than

two counsel upon any trial or argument: R. G. pr. 157.

(m) It is not usual to allow the costs of witnesses not in attendance : Fryer v.

Siurt, 24 L. J. C P. 154. But where a witness is in attendance and not called

because, by reason of something that took place at the trial it was unnecessary

to call him, his expenses may be allowed : 3Iiller v. Thomson, 4 M. & G. 2G0

;

Adamson v. Noel, 2 Chit. R. 200; Empson v. Fairfax et al, 8 A. <fc E. 269;

BagnallY. Underivood, 11 Price, 510; Allport v. Baldwin, 2 Dowl. P. C. 599.

The expenses may be allowed where material evidence is given, although the

witness was not subpoenaed : Stenhouse v. Barnes, Cas. Prac. C. B. 98 ; and

though called by the other side when subpoenaed: Crompton v. Button, 3 Taunt.

230 ; Benson v. Schneider, 7 Taunt. 337. A party giving evidence on his own
behalf may be paid as a witness: Howes v. Barber, 21 L. J. Q. B. 254; Flower

V. Gardner, 3 (J. B. N.S. 185 ; Clothier v. Gann, 13 C. B. 220. So the costs of

the partner of the plaintiff's attorney or of his town agent, when material:

Butler V. Hobson, 5 Bing. N. C. 128; Chapman v. Rodway, 27 L. .J. Ex. 7.

The evidence of a witness refused by the judge cannot be allowed : Galloway et

al v. Keyworth et al, 15 C. B. 228; but see Rushworth v. Wilson, 1 B. <fc C. 267.

(v) The witness is entitled to a reasonable sum for going to, remaining at and

returning from the place of trial : Dixon v. Lee, 1 C. M. & R. 645 : Bettley v.

McLeod, 5 Dowl. P. 0. 481 ; Martin v. Andreivs, 7 El. <fe B. 1. Allowance when
subpoenaed by both parties: see Allen v. Toxall, 1 C. & K. 315; Bettley v.

McLeod, 5 Dowl. P. C. 481. The travelling expenses are to be allowed accord-

ing to the sums reasonably and actually paid: 'Hunter v. Liddell, 16 Q. B. 402;

Radcliffe v. Hull, 3 Dowl. P. C 802. So subsistence money is that which is

reasonably and actually paid : Thomas v. Saunders et al, 3 N. <fe M. 572 ; Plait v.

Greene, 2 Dowl. P. C 216. A witness who does not arrive until half-past ten of

the evening of the day on which the cause is tried cannot be allowed his

expenses: Fryer v. Sturt, 16 C. B. 218. Where a cause is over at three o'clock

the witnesses may reasonably be allowed the following day to return home,

though living only fifty miles off, and accessible by railway trains on the same

evening: lb. The contingent losses which witnesses may have suffered by
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ttere. (id) The day on which the trial occurred should be stated, (x)

If maps or plans were used at the trial, the necessity for them must be

shewn in the affidavit, or no allowance will be made for them ; the

sum paid for them must also be set forth, and that they were prepared

or procured with a view to the trial of the cause. The taxing officer

is authorised in such case to make a reasonable allowance for maps and

plans. (^)
MISCELLANEOUS.

IGQ, (s) In all eases (a) in which any particular number of days,

not expressed to be clear days, (b) is prescribed by the rules of prac-

tice of the Courts, (c) the same shall be reckoned inclusively of the

first and last day, (t?) unless the last day shall happen to fall on any

obeying the subpoena cannot be allowed : Thellusson \. Staples, 2 Dong. 438

;

Moor V. Adam, 5 M. & S. 156; Willis v. Peckham, 1 B. <fe B. 515; Lope.'< v. De
Tastet, 3 B. tfe B. 292; Collins v. Godefroy, 1 B. & Ad. 950; Trent v. Harrison,

14 L. J. Q. B. 210.

{w) See note u on preceding page.

{x) As to allowance for attendance of witnesses before the day appointed for

the opening of the court: see Braun v. Mollett, 16 C. B. 514; Cosgrave v. Evans,
2 Dowl. P. C. 443.

{y) Surveys and experiments made by scientific persons in order to qualify

themselves to give evidence are not in general taxable as between party and party:

Har. Man. Costs, .50; but plans, models, tfec. useful to aid the court and jury in

coming to a right conclusion, are not looked upon in the same light. Filyrim v.

The Southampton and Dorchester Railway Co. 8 C- B. 25.

{z) Taken from Eng. E. G. Ifo. 1 V4 of H. T. 1853, the origin of which was Eng.
R. G. No. 8 of H. T. 2 Wm. IV. : Jervis N. R. 93.

(a) This rule seems to apply to pleas in abatement: see Ryland v. Wormald,

2 M. & W. 393.

(6) AVhen expressed to be clear days, both the first and last days are excluded

:

see Liffin v. Pitcher, 1 Dowl. N.S. '767; Regina v. The Justices of Shroptihire,

8 A. & E. 173 ; Mitchell v. Foster, 9 Dowl. P"! C. 527; Young v. lUggon, 6 M. &
W. 49; Chambers v. Smith, 12 M. & W. 2; Blunt v. Ilaslop, 9 Dowl. P.C. 982.

(c) Eng. R. G. reads " is prescribed by the rules or practice of the courts,"

&c. The difference in language deserves attention. These rules were made
with a view to the interpretation of the practice of the courts, and not to the

interpretation of the language of the C. L. P. Act: Rowberry v. Morgan, 9 Ex.

736, per Parke, B. ; Phillips v. Merrill, 2 Prac. R. 233; Cameron v. Cameron,

lb. 259. The C. L. P. Act has its own interpretation clause, which is, however,
quite in accordance with the rule here annotated : C. L. P. Act, section 342.

[d) This mode of computation differs from that prescribed by the English rule

No. 174, which prescribes that the first dfiy shall be exclusive and the last inclu-

sive: see Weeks v. Wray, L. R. 3 Q. B. 212; see also Young v. Higgon, 6 M. &
W. 49 ; Gibson et al v. Muskett, 3 Scott. N. R. 429. Three days' notice, first and
last inclusive, is reall}' only one day. Two days' notice, first and last inclusive,

is not one day's notice. But where the meaning of the statute is plain, however
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day on whicli tlie Crown offices are not required to be open, (e) in

which case the time shall be reckoned exclusively of the last day. (y)

I® 7, (^) Whenever the word folio is used in any rule or order, it

shall be deemed to mean one hundred words. (Ji)

lSc5^. (0 In all cases unprovided for by statute or rule of Court, the

practice as it existed in these Courts before the passing of the Common
Law Procedure Act, 1856, shall be followed. (_;')

FORMS OF PROCEEDINGS.

16@. (J) The forms of proceedings contained in the schedule an-

nexed, marked A, may be used in the cases to which they are appli-

unreasonable it may be, effect must be given to it. Monday for Monday is eight

days' notice of trial under the C L. P. Act, as interpreted by section 342 of the

act: 3IoreU v. Wilmott, 20 U. C. C. P. SYS.

(e) See R. G. pr. 146, and notes thereto.

(/) There are cases which show that where a party who has a certain number
of days to do an act, by the practice of the court, and the last day for so doing

falls on a holiday, that such day is not to be excluded from the computation

unless the offices be closed on that day, in which case the day is to be excluded:

see Baddeley v. Adams, 5 T. R. IVO; Wilkinson v. Britton, 8 Dowl. P. C 82.5:

Mesure v. Britten, 2 H. Bl. 616; Wheeler v. Oreen, 1 Dowl P. C. 194; Lewis v.

Calor, 1 F. & F. 306; Hughes et al v. Grffiths, 13 C. B. N.S. 324; Mumford v.

Eitchcocks, 14 C. B. N.S. 365; Morris y. Barrett, 7 C. B N.S. 139; Regina v.

The Justices of Middlesex, 7 Jur. 396 ; Rowherry v. Morgan, 9 Ex. 730 ; Connelly v.

Bremner, L. R. 1 C. P. 557; Mayer v. Harding, L. R. 2 Q. B. 410. But there

are cases quite inconsistent with this position: see Evans v. Jones, 2 B. & S.

45; Floiver v. Bright, 2 Johns. & H. 590; Peacock v. The Queen, 4 C B N.S.

264; Woodhouse v. Woods et al, 29 L. J. M. C. 149; Pennell v. The Uxbridge

Churchioardens, 31 L. J. M. C 92; Moore v. The Grand Trunk Railway Co.

2 Prac. R. 227; Cameron v. Cameron, lb. 259. The rule here annotated so far

as time under the rule is concerned, has removed all doubt by declaring that if

the last day " shall happen to fall on any day on which the crown offices are not

required to be open, the time shall be reckoned exclusively of the last day."

{g) This rule appears to be original.

(A) In England, for many purposes, a folio means seventy-five words.

{i) This rule appears to be original.

(/) This is a very important rule. So far as it operates at all, it qualifies the

rule which orders that " all existing rules of practice in either of the said courts

in regard to civil actions, save and except as regards any step or proceeding

taken before these rules come into force, shall be, from and after the first day of

Trinity term, 1856, annulled:" R. G. pr. 1. The object of the present rule is to

render the practice of the Queen's Bench in England still applicable to this Pro-

vince in cases otherwise unprovided for. When the English courts differ as to

the practice, it is proper to follow the practice of the Queen's Bench in prefer-

ence to that of the other courts: see Gill v. Hodgson, 1 Prac. R. 381.

(l) Taken from the rule which follows Eng. R. G. No. 176 of H. T. 1853, but

which itself bears no distinct number.
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cable, with such alterations as the nature of the action, the description

of the Court, the character of the parties, or the circumstances of the

case may render necessary; (m) but any variance therefrom, not being

in matter of substance, shall not aflfoct their regularity, (n)

IT©, (o) From and after the last day of this term, (;?) the tables of

costs in civil actions in the Courts of Queen's Bench and Common
Pleas shall be rescinded, (q) and the costs set down in the schedule

annexed, marked B, shall be those allowed in taxation.

(m) In cases to which the forms do not apply, other forms may be framed by
analogy: see Smith v. Wedderburne, 4 D. <fe L. 296.

(n) This would seem to order that no variance, " not bein;^ in matter of sub-

stance," shall be a ground for setting aside the particular proceeding for irregu-

larity.

(o) This rule is original.

(p) Trinity term, 1856.

(q) This seems to apply to rules E. T. 11 Geo. IV. and T.T. 1 Wm. IV. as to

costs allowed to attorneys and counsel. Rules T. T. 7 Wm. IV. and 37 H. T.

13 Vic. as to costs in chambers and to the clerk in chambers. Rule M.T. 3 Vic.

as to fees to the clerks of the crown and pleas. Rule H. T. 10 Vic. as to costs

to sheriffs. Rules T. T. 5 Wm. IV. and H. T- 12 Vic. as to fees to coroners.

Rule E T. 2 Geo. IV. as to fees to criers. Rule T. T. 5 Wm. IV. as to fees to

witnesses—for all of which provision is made by the schedule B, to which refe-

rence is made.

45



EEGUL^ GENERALES AS TO PLEADING,
MADE BY TUE JUDGES IN PLTISUANCE OP

THE COMMOX LAW rROCEDURE ACT, 1856. (.s)

TRINITY TERM, 2C VIC.

Whereas, under the autbority of the Statute of Upper Canada,

7 "SVm. IV. chap. 3, the Judges of the Court of Queen's Bench in

Upper Canada made certain rules, orders, and regulations as to the

mode of pleading and other matters, which, by a statute passed in the

sixth year of Her Majesty's reign, chaptered 19, were confirmed. (/)

And whereas it is provided by the Common Law Procedure Act,

1856, (?<) among other things, that it shall be lawful for the Judges of

the Superior Courts of Common Law in Upper Canada, or any four or

more of them, of whom the Chief Justices shall be two, by any rule or

order to be from time to time by them made in terra or vacation, at

any time within five years after the Common Law Procedure Act,

1856, shall come into force, to make such further alterations in the

time and mode of pleading, and of entering and transcribing pleadings,

judgmejits, and other proceedings in actions at law, and in the time

and manner of objecting to errors in pleadings and other proceedings;

and in the mode of verifying pleas and obtaining final judgment with-

4

(*) The powers conferred upon " the jutlc^cs of the superior courts of comraou

law, or an}' four of them, of whom the cliief justices shall be two," by the C- L.

P Act, Is'oB, w«re to frame rules of practice and pleading; section 313. See ss.

333, 384, of the present C L. P. Act. The foregoing rules, numbering 170, are

those which relate to practice. The following, numbering 23, are those which

relate to pleading. The rules as to pleading are, like the rules as to practice, for

the most part taken from the English lieyulce Geiieraks of Hilary and Trinity

Term, 1853.

(0 The rules to whicli reference is here made are those of Easter Term, 1842'

framed by the judges under and pursuant to Statute 7 Wra IV. cap. 3, s 1. To
make them of binding effect the statute contained a provision that they should be

laid before the legislature "if they (the legislature) shall be then sitting, hnme-

diately upon tlie making of the same, or if the legislature be not then sitting,

then within five days after the next meeting thereof" The legislature were not

sitting when the rules were made ; and when the legislature did sit the rules

were not laid before them within five days. To confirm the rules, notwith-

standing this objection, the Statute 6 Vic. cap. 19, was passed.

(w) Section 313 : now C. L. P. Act, ss. 333, 334.
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out trial ia certaia cases, as to them may seem expedient, anything in

the said Act to the contrary notwithstanding : and that all such rules,

orders, or regulations, shall be laid before both Houses of the Parlia

jaent of this Province, if Parliament be then sitting, immediately upon

making the same j or if Parliament be not sitting, then within twenty

days after the next meeting thereof; and that no such rule, order, or

regulation shall have effect until three months after the same shall have

been so laid before both Houses of Parliament ; and any rule, order,

or regulation, so made shall, from and after such time as aforesaid, be

binding and obligatory on the said courts and on all courts of error

and appeal in this Province into •which the judgment of the said court,

or either of them shall be removed, and be of like force and effect as

if the provision contained therein had been expressly enacted by the

Parliament of this Province : ('•) Provided that the Governor of this

Province by proclamation, or either House of Parliament by any reso-

lution at any time, within three months next after such rules, orders,

or regulations shall have been laid before Parliament, may suspend the

whole or any part of such rules, orders, or regulations.

And whereas it is expedient, for the effectual execution of the said

Common Law Procedure Act, 1856, that the said rules, orders, and

regulations respectively made in pursuance of the said Act of the Par-

liament of Upper Canada should be repealed, and that other rules,

orders, and regulations should be framed in lieu thereof, (e)

It is therefore Ordered, that from and after the first day of

Easter term next inclusive, (/) unless Parliament shall in the mean-

time otherwise enact, the said rules, orders, and regulations, made in

pursuance of the said Act of Upper Canada, shall be and the same are

hereby repealed
; ((/) excepting so far as the same or any of them are

necessary or applicable to any pleadings, proceedings, or other matters

(c) The English £jeneral rules of H. T 1853, were not laid before Parliament,

as was the case with those of T. T. 1853, which were promulgated under
section 223 of the C. L. P. Act The latter rules, therefore, have the force and
effect of an act of parliament : per Willes, in argument of Rowberry v. Morgan,

9 Ex. 731.

(e) The Statute of Vm. IV. only authorised the judges to make alterations in

"the mode of pleading, (fee :" 7 Wm IV. cap. 3, s. 1; but the C L. P. Act,

1856, authorised alterations in " the time and mode of pleading, (fee. :" section

S13, now C. L. P. Act. section 334.

(/) E. T. 1857.

{g) Parliament did not " otherwise enact," so that the rules of E. T. 1842, are

(repealed, and those here annotated substituted.
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to -which they relate, had or taken previous to the said first day of

Easter term next, (/t) and the following rules, orders, and regulations

shall be in force, that is to say :

1, Q') Except as hereinafter provided, several counts on the same

cause of action, (k) shall not be allowed, (I) and any count or counts

(A) E. T. 1857,

(/) Taken from Eng. R. G. pi. No. 1 of T. T. 1853, the origin of which was Eng.
R. G. No. 5 of H. T. 4 Wm IV. : Jervis N. R. 116; with which our old R. Q. B.

No. 32 of E. T. 5 Vic. Cam. R. 38 in part corresponded.

(7c) Several counts, though in certain cases allowable, when "on the same
cause of action shall not be allowed." It is not a correct test to ascertain that

nothing can be recovered under one set of counts which cannot be recovered

under another: see Gilbert v. Hales, 2 D. <fc L. 22'7; Bulmer v. Bouxfield, 9 Q.

B. 986 ; nor can particulars of demand be taken into consideration as affording

any test: see Cahoon v. Burford, 13 M &, W. 136; Gilbert v. Hales, 2 D. <fe

L. 227; Williams et al v. Vines et al, 6 Q B 355; Bulmer v. Bousfield. 9 Q.

B. 986. The true criterion would appear to be this : Are the counts different

on the face of them? Can it be said by looking at them, that the same evidence-

will apply indifferently to eitlier count ? Gilbert v. Hales, 2 D. & L. 227

;

Ramsden v. Gray et al, 1 C. B. 961. It may, however, be shown by affidavit

or otherwise that the counts, though apparently for the same cause of action,

are not so in fact: Dewar et al v. Swabey et al, 1 G. & D. 397- Two counts

upon the same agreement, framed for the purpose of removing the difficulty as

to its legal effect, not allowed : Smith v. Thompson, 6 C. B. 486. So two counts-

upon the same contract, one count alleging the defendant to be jointly liable

with arother, and a second count charging him alone; not allowed : Cholmondeley

V. Payne et al, 4 Scott, 418. Two counts, the one charging defendant as prin-

cipal and the other as agent; not allowed: Roy v. Bristow, 5 Dowl. P. C 452.

Different modes of stating the consideration for the same promise or grant,

not allowed : Jenkins v. Treloar, 4 Dowl. P. C. 690. Separate counts on express

and imj^lied contracts allowed only if they differ one from another : Steill v.

Starry, 3 Dowl. P. C. 133; Jenkins v. Treloar, 4 Dowl. P. C. 690; Currie v.

Almmid, 5 Bing. N. C. 224; Temperley v. Brown, 1 Dowl N S- 310; Arden v.

Fallen, lb. 612; Thornton y Whitehead, 4 Dowl. P C. 747; Vavghan v. Glenn.

et al, 8 Dowl. P. C. 396; Hoare v. Lee, 5 D. <fe L. 765; Grissell v. James, 4 C. B.

768; Ramsden v. Gray et al, 7 C B. 981. Where there are different contracts,

though in respect of one and the same transaction, a count allowed upon each:

James v. Bourne et al, 4 Bing. N. C. 420; Willi'ims et al v. Vines, 1 D. «fe L. 710.

So the plaintiff may declare upon a bill of exchange and also on the original con-

sideration for the bill: Pat. MacN. & M. Prac. 141. Counts in detinue and trover

for the same cause of action not allowed : Mockford v. Taylor, 19 C. B. N.S. 209.

Where a contract had been altered a count was allowed on the original contract

and another on the contract as altered : Hemming v. Trenery et al, 9 A. (fe E. 926

;

Hernod v. Wilkin et al, 1 1 Q. B. 1. So several counts allowed on bills of exchange,

stating the liability in different forms : Gilbert v. Hales, 2 D. & L. 227. So a

count for a breach of warranty on the sale of a horse, and a count for the price,

as money had and received : Cahoon v. Burford, 2 D. & L. 234. So a common
count and a special count for work done: Bulmer v. Bousfield, 9 Q. B. 686. So

a special count and a common count for money paid : Simpson v. Rand. 1 Ex. 688»

So a count for double rent and a count for use and occupation: Thornton v.

Whitehead, 4 Dowl. P. C. 747; Lawrence v. Stephens, 3 Dowl P. C. 777. vSo a.

count in detinue for a note with a count for the amount of it: Kirkpatrick -f^



E. 1.3 TaiNiTY TERM, 1856. 709

used in violation of this rule (m) may, on the application of the party (n)

objecting, within a reasonable time, or before an order made for time

to plead, (0) be struck out or amended by the Court or a Judge (p) on

such terms as to costs or otherwise as such Court or Judge may think

•fit. (q)

The Bank of England, 8 Dowl. P. C. 881; Gilhcrt v. Hales, 2 D. <fe L. 227.

Different statements of the contract of a carrier allowed on diflferent counts

:

James et al v. Bourne et al, 6 Dowl. P. C. 603. So different statements on
-different counts in regard to the defendant's duty as to a vessel hired to him
by the plaintiff: Bleaden v. Rupallo, 9 Dewl. P. C. 857. Trover for a boiler,

Tvith a special count allowed: Weeton et al v. Woodcock et al, 7 Dowl. P. C. 384.

(Z) " Shall not be allowed" {in taxation of costs). The words in italics were
in our old rule Q. B. No. 32 of E. T. 5 Vic: Cam. R. 38; the consequence of

'which was that the only penalty for using several counts in violation of the rule

-was the loss of costs : Johnson v. Hunter, 1 U. C. Q. B. 280. These words hav-

ing been omitted from the rule here annotated, the penalty is now in this Pro-

vince the same as in England, viz. the counts improperly pleaded may be struck

out.

(m) It is not usual for the court to construe these rules very strictly. Counts

in the same cause of action are allowed whenever necessary for determining the

real question in controversy between the parties on the merits : see Cahoon v.

Burford, 13 M. & W. 136; Gilbert v. Hales, 2 D. <fe L. 227; Dewar et al v,

Swabey et al, 11 A. & E. 913; Chapman v. King et al, 16 L. J. Ex. 15; see

R. G-. pi 2. There is still the penalty as to costs : see R. G-. pi 3.

(n) The application should in the first instance be made to a judge in cham-

t)ers, and the order if obtained be drawn up on reading the declaration and afii-

davits filed : Roy v. Bristow, 5 Dowl. P. C. 452 ; Daniels v. Lewis, 1 Dowl. N.S.

844; The South Eastern Railway Co. v. Sprott, 8 Dowl. P. C. 493; The South

Eastern Railway Co. v. Barnes, 4 Jur. 1185. From the decision of the judge ia

chambers an appeal may be made to the court in term : Jenkins v. Treloar,

4 Dowl. P. C. 690; Johnstone v. Knowles, 1 Dowl. N.S. 30; Grissell et al v.

James, 4 C. B. 768; Slack v. Clifton, 8 Q. B. 524; Chapman v. King et al,

16 L. J. Ex. 15. When an order has been made the application should be

to rescind it: The South Eastern Railway Co. v. Sprot, 8 Dowl. P. C. 493.

Although no application be made to strike out counts pleaded in violation of

this rule, plaintiff may ultimately have to pay tke costs incident to such

counts : R. G. pi. 3. Generally if there be several counts on the same cause

of action, plaintiff will be entitled to a verdict on one count only : Ward v.

Bell. 1 C. & M. 848 ; Holford v, Bunnell, 7 M. <fe W. 348 ;
Deere v. Ivey, 4 Q.

B. 379.

(0) The application should as a general rule be made before plea pleaded : see

Wtlkins V. Ferry, Temp. Hardw. 129.

(p) The application should, when possible, be made in the first instance to a

.judge : Ward v. Graystock, 4 Dowl. P. C. 717 ; see also Morse v. Apperley, 6 M. A
W. 145. The party dissatisfied with the order may appeal to the court: Dewar
tt al V. Swabey et al, 11 A. & E. 917; Griffith v. Selby, 9 Ex. 393. So where

the judge refuses to make an order striking out a count application may be

made to the court : Grissell et al v. James, 4 C. B. 768 ; but see Slack v. Clifton,

« Q. B. 524.

(g) Court or Judge. Relative powers : see Hote w to sectioa 48, 0. L. P. Act.
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2- (»*) Several pleas, replications or subsequent pleadings, or several

avowries or cognizances founded on the same ground of answer or

defence, (s) shall not be allowed, (t) provided that on application to

the Court or a Judge (u) to strike out any count, (v) or on an objection

taken before the Judge (w) on a summons to plead several matters to

the allowance of several pleas, replications or subsequent pleadings,

avowries or cognizances, on the ground of such counts or other plead-

ings being in violation of this rule, (x) the Court or Judge (?/) may

allow such counts on the same cause of action, or such pleas, replications

or subsequent pleadings, or such avowries or cognizances founded on

the same ground of answer or defence as may appear to such Court or

Judge to be proper for determining the real question in controversy

between the parties, on its merits, (z) subject to such terms as to costs

and otherwise as the Court or a Judge may think fit. (a)

S. (h) When no such rule or order has been made as to costs (c) by

the Court or Judge, and on the trial there is more than one count, (c?)

(r) Taken from Eng. R. G. pi. No. 2 of H. T. 1853, the origin of which was Eng.
R. G. Nos. 5 and 6 of H. T. 4 Wm. IV. : Jervis N. R. 116, 120; with the former
of which our old R. Q. B. No. 33 of E. T. 6 Vic: Cam. R. 40; in part corres-

ponded.

(s) See note e to section 110, C. L. P. Act.

(0 It has been held that a special replication may be allowed together with a
general traverse of the plea, thongh it do not raise a distinct defence, where the

special replication enables the parties to raise by demurrer the substantial ques-

tion to be decided in the cause: Williams v. The African Steam navigation Co.

1 H. <fe N. 19.

(m) Court or a judge: see note w to section 48, C. L. P. Act.

(d) Under the preceding rule.

(w) The Judge: see note e to section 110 C. L. P. Act.

(a;) A pleading may also be struck out when calculated to embarrass, Ac.

:

see section 119, C. L. P. Act.

(y) See note w to section 48, C. L. P. Act.

(z) See note m on preceding page.

(a) When a rule is made absolute to strike out or amend a pleading as framed

to prejudice the fair trial of the action, the party obtaining it gets costs as costs

in the cause : Barnes v. Hayward, 1 H. tfe N. 242. If when cause is shown the

rule be varied, the party does not get costs unless the rule expressly give them
to him : lb.

(6) Taken from Eng. R. G. pi. No. 3 of H. T. 1853, the origin of which was Eng.

R. G. No. n of H. T. 4 Wm. IV. : Jervis N. R. 121.

(c) i. e. Under the preceding rule.

(d) The general issue, if pleaded to several counts, raises a distinct issue on

each count : Cox v. Thomason, 1 Dowl. P. C. 5*72 ; Knight v. Brown, lb. 'J30.
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plea, replication or subsequent pleading, avowry or cognizance on the

record, (e) founded on the same cause of action or ground of answer or

defence, (/) and the Judge or presiding oflScer before whom the cause

is tried shall at the trial certify to that cflfect on the record, (y) the

party so pleading shall be liable to the opposite party for all costs occa-

sioned by such count, plea or other pleading, in respect of which he

has failed to establish a distinct cause of action, or distinct ground of

answer or defence, (7i) including the costs of the evidence, as well as

those of the pleading, (i)

4. (j) The name of the county shall in all cases be stated in the

So if there be several closes mentioned by abuttals in one count in trespass,

the allegation is divisible, and the defendant is entitled to costs as to those

closes, of the breaking of which he is not guilty: Phi/lhian v. White et al, 1 M.
& W. 216. So if there be one count for a libel with several inuendoes, the

defendant will be entitled to the costs incurred by disproving the inuendoes nega-

tived by the jury, though the plaintiff succeed upon some : Prudhomme v. Fraser,

2 A. <fe E. 645.

(i?) The costs of several pleas were, before the English rule of \Vm. IV. regu-

lated by the Statute 4 Anne, cap. 16: Cartwright v. Cook, 1 Dowl P. C 529;
Vallance v. Evans, 1 C. <fe M. 856; Hart v. Cutbush, 2 Dowl. P. C. 456; Bird v
Hir/ginson, 5 A. <fe E. 83: Spencer y. Hamerton, 4 A. tfe E. 41.3; iliddleton v.

Mucklow, 10 Bing. 401. That rule was lield to apply to actions commenced
before it came into operation : Allenby v. Proudlock et al, 4 A. ik E. 326. And it

was also held to apply when the cause was referred to an arbitrator who was to

certify: Woof v. Hooper, 4 Bing. N. C. 449. It is further provided that "the
costs of any issue either of fact or of law shall follow the finding or judgment
on such issue, and be adjudged to the successful party, whatever may be the

result of the other issue or issues:" see section 110 C. L. P. Act. A perusal of

the notes to that section will throw additional light upon the meaning of the

rule now under consideration.

(/) See note e to section 110 C. L. P. Act.

{g) A party pleading in violation of this rule is only deprived of costs, and
that only when the judge certifies. A party pleading in violation of Xew Ilules

1 or 12 is subject to have his pleadings struck out or amended upon an interlo-

cutory application. But under the Statute of Anne, taken in connection with

section 110 of C. L. P. Act, the costs upon an issue follow the finding upon that

issue, whatever be the result of the other issue ori.ssucs, and this witliout the

judge's certificate.

(h) The rule is inconvenient in this respect that each party lias a riglit to the

opinion of the jury on each issue, thougli upon one or more of the i.'^sues the

result of the cause m.ay be certain : liez v. Johnson, 5 A. & E. 4S8 ; but see

Duckworth v. Harrison, 4 M. & W. 432.

(/) In allowing the costs of witnesses the clerk exercises a discretion wlicther

the witnesses were called solely to prove that issue upon which the party suc-

ceeded : Fades V. Eueratt ct al, 3 I>owl. P. C. 687; Crowther v. Elwell, 4 il. ife

w. ni.

{j) Taken from Eng. R. G. pi. No. 4 of T. T. 1853, the origin of which was
Eng. R. G. No. 8 of T. T. 4 Win. IV. .lervis N. R. 122, with which our old Rule

Q. B. No. 31 of E. T, 5 Vic. Cam. R. 30 corresponded.
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margin of a declaration, and shall be taken to be the venue intended

by the plaintiff, (A;) and no venue shall be stated in thfi body of the

declaration, or in any subsequent pleading; (I) Provided that in cases

in which local description is now required, such local description shall

be given, (ni)

5- (ii) In all actions by and against the assignee of an insolvent

debtor, (o) or against executors or administrators, or persons authorised

by Act of Parliament to sue and be sued as nominal parties, {p) the

character in which the plaintiff or defendant is stated on the record to

sue or be sued shall not in any case be considered as in issue unless

specially denied, (q)

6. (r) In all actions on simple contract, except as hereinafter ex-

cepted, the plea of non assumpsit, (s) or a plea traversing the contract

{k) The meaning of this rule is that the county named in the margin shall

be the place where the plaintiff intends to allege that the matters of fact took
place. If it is immaterial to prove that those facts took place in the place named
as the venue, they need not be proved, but if material they must be proved

:

Boyddl et al v. Barkness, 4 D. & L. 181, per Maule, J. As to the mode of stating

the venue in the margin of a declaration : see Atkinson v. Hornby, 2 C. <fe K. 3.35
;

Thompson v. Hornby, 9 Q. B. 978. It has been held that if no venue be stated

when necessary, the declaration is subject to demurrer: Remington v. Tayler,

1 Lutw. 235.

(I) See Richardson v. Locklin, 6 B. <fe S. 7 7*7.

(m) See note n to section 7 C. L. P. Act.

(m) Taken from Eng. R. G. pi. No. 5 of T. T. 1853, the origin of which was
Eng. R. G. No. 21 of H. T. 4 Wm. IV. : Jervis N. R. 125.

(o) In trespass for taking goods the defendants in England justified as assig-

nees of a bankrupt ; the plaintiff replied that the goods belonged to him : the

court held that the defendants were not required by this replication to prove

the bankruptcy and their appointment : Jones v. Brown et al, 1 Bing. N. C. 484

;

see also Hernamann v. Barber, 2 C. L. Rep. 825.

(jn) An executor or administrator may be called upon to give security for

costs like any other plaintiff: Chamberlain v. Chamberlain, 1 Dowl. P. C. 366.

{q) To understand fully the effect of this rule, it is necessary to remember
that a party to a suit by taking issue on one or more traversable allegations in

a pleading, in effect admits all others not traversed. Thus if in a declaration or

other pleading either party be alleged to be an executor, administrator, or other

person suing in a representative capacity, and that allegation be not traversed,

it is for the purpose of the suit admitted : see Jones v. Brow7i et al, 1 Bing. N.

C. 484.

(r) Taken from Eng. R. G. pi. No. 6 of T. T. 1853, the origin of whicli was
Eng. R. G. pi. No. 1 of H. T. 4 Wm. IV. Jervis N. R. 126, with which our old

Rule Q. B. pi. No. 1 of E. T. 1 Vic. Cam. R. 52 corresponded.

(s) The plea of non assumpsit denies the express contract or the factt from

whicii au express contract is implied. Defendant may under the general issue
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or agreement alleged in the declaration, shall operate only as a denial

in fact of the express contract, promise or agreement alleged, or of the

matters of fact from which the contract, promise or agreement may be

implied by law.

Exempli (jratld : — In an action on a warranty, such pleas will

operate as a denial of the fact of the sale and warranty having

show that the contract was made not with the plaintiff but with another

:

Sutlierland v. Pratt et al, 11 M. ife W. 296; a misjoinder of phiintiffs: Chaulf-r v.

Lcene et al, 4 M. & \V. 295 ; or defendants : Cooper v. Wnidthouxe et al, C, C. it P.

545 ; Jnck.son v. Xunu et al, 4 Q. B. 209 ; though not the no7(joinder of a defen-

dant: nice V. Shnte et al, 5 Burr. 2611 ; Cocks et al v. Breicer tt ux. 11 M. & W.
51. So he may show that tlie agreement was not as alleged : Dc Pinna v. PolhUl,

8 C. tt r. 78 ; Bainion v. Bavi.soti et al, 3 M. <t W. 179; Brind v. Dale, 2 M. &
W. 775; Sharlaiid v. Lei/child, 4 C. B. 529 ; WillianiK et al v. Vinta et al, 6 C^. B.

355; Mounsey et al v. Perrott, 2 Ex. 522; or that the consideratiou was different

from that alleged: Raikes et al v. Todd, 1 P. &, D. 138; Lyall et al v. Iligqiru,

4 Q. B. 528 ; Beech v. White, 12 A. tfe E. 670 ; Suthtrlaud v. Prart et al, 11 .M. &
W. 296; Weedon v. Woodbridge, 13 Q. B. 462; but an after stipulation by which
the parties agreed to vary the agreement, must be specially pleaded : Ihath et al

V. JJurnjii, 12 M. <t W. 438. So defendant may show under this plea that con-

tract was under seal: West07i v. Foster, 2 Bing. N. C. 693 ; see further Edirarda

V. Bales et al, 7 M. <t G. 590. But a defence of mer^jer must be specially

pleaded : Filmer v. Burnby, 2 M. <t G. 529 ; or that the agreement, though
signed, was not to take effect till the happening of something which has not

happened: Pym v. ('ampbell et al, 6 El. <fe B. 370; TJie Liverpool Borough Bank
V. Fccles et al, 4 H. <t N. 139 ; Furyiess v. Meek, 27 L. J. Ex. 34 ; Boyd v. Hind,

1 H. <fe N. 938. So defendant may show that the plaintiff, an attorney, agreed

to do the work for costs out of pocket: Jones v. Nanney, 1 M. &, W. 333; or that

goods were sold subject to an express condition not complied with : Gardner v,

Alexander, 3 Dowl. P. C. 146 ; Brind v. Dale, 2 M. & W. 775 ; Hannuic v. OMner,
11 M. «t W. 849 ; see also Sieveking et al v. Dutlon, 3 C. B. 331 ; or that a machine
sold was to be paid for only if it worked well : Grounsell v. Lamb, 1 II. it W. 3.')2

;

or that the goods delivered were not such as were ordered: Coiuins v. Paddon,
2 C. M. <fe R. 547 ; or that the work was to be paid for only if it were suc-

cessful : Hayseldcn v. Staff, 5 A. «t E. 1 53 ; or that the contract declared on is in

anj' respect different from that which in truth existed between the parties:

Morgan et al v. Pi brer, 3 Bing. N. C. 457 ; Mounsey et cd v. Perrott, 2 Ex. 522;
or any other qualification or condition which defeats the contract as sued upon

:

Brind v. Dale, 2 M. i W. 775; Xash v. Breeze, 11 M. «t W. 352; S/,arl<n,d v.

Leifchild, 4 C. B. 529 ; Heath et al v. Durnnt, 12 M. <t W. 438 ; Stnith v. Dizon,

7 A. <fe E. 1 ; Whitlaker ft al v. Mason, 2 Bing. N. C. 359 ; Metzner v. Bolton,

9 E\. 518; Kcmblc v. Mills, 1 M. & G. 757; Wredon v. Woodbridge, 13 Q. B. 462;
Wallis V. Liltell, 11 C. B. N.S. 369; Yates v. Nash, 8 C. B. N.S. 681 : or that

there was no sufficient memorandum in writing to satisfy the Statute of Frauds:
Butlemere v. Hayes, 5 M. A W. 456; Ja^o/ et al v. Tvton, 10 M. «t W. 393; lieada

V. Lamb, 6 Ex. i30 ; see also Johnson et al v. Dodgson, 2 M. A W. 653 ; Flliott y.

Thomas et al. 3 M. it W. 170; Eastwood v. Kenyan, 11 A. it E. 438; Frirker r.

Thtiuilinson, 1 M. <t G. 772; or Lord Tenterden's Act: TumUy v. Macgregor,

6 M. <t G. 46.

It iias been hfdilen that a pBrtner.«hip may be given in evidence under the

general issue: Worrnll v. Graijson, 1 M. <t W. 166 ; Payne v. Hales, 6 M. <t W.
598 ; or the fact that defendants were only competent to make the promise under
seal : Frtnd v. Dennett, 4 C. B. N.S. 676.
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been (?<) given, but not of the breach; (w) and in an action on a

policy of insurance, of the subscription of the alleged policy by the

defendant, but not of the interest, to the commencement of the risk,

of the loss, or of the alleged compliance with warranties, (lo)

In actions against carriers and others bailees, for not delivering or

not keeping goods safe, or not returning them on request, (.t) and in

(u) The words "upon the alleged consideration" used in the old rules are

here omitted. The object of the omission is not manifest. A distinction has

hitherto been drawn as to the effect of non assumpsit upon the proof of a consi-

deration executed and one executory. In all cases it is necessary to prove the

consideration as stated: Wallis el al v. Broadhent et al, 2 H. & W. 40. Where it is

executed, the promise results from the performance and the plea of non assumpsit

clearly puts in issue all the circumstances necessary to raise that promise, but

only those material for that purpose : Wright v. Neivton, 3 Scott, 595 ; Benninn v.

Davison et al, 3 M. (fe W. 179. Where the consideration is executory, however,

the point is not so clear, though the principle is when considered quite as intel-

ligible : .Jervis N. R. 127 n. An executory consideration imports that something

is to be done by the plaintiff. If the defendant admit, that, relj'ing upon that

which was to be done by the plaintiff he made the promise and did not fulfil it,

merely because the plaintiff did not or could not keep his part of the engage-

ment, he in fact admits his own promise, and also the consideration which

induced hira to make it, or in other words confesses and should avoid it by
pleading specially the ground of defence. The general issue merely denies that

the promise was made for the consideration stated : lb. For instance, where

the declaration stated that the plaintiff was the composer of an ojaera and had a

right to sell it as such, and that in consideration of the premises, and that tlse

plaintiff would sell it to the defendant, he promised, <fec., it was held that under

the plea of non assumpsit the defendant could not dispute that the j^lauitiff was

the author of and had a right to sell, and did in fact sell the music to the defen-

dant: DePinna v. Folhill, 8 C. <fe P. 78. So where the declaration stated that P.

had agreed to grant a lease to the jjlaintiff, that the plaintiff had agreed to

grant it to S. upon the payment of a sum of money, that S. had sold his interest

to the defendant, that S. had not paid the plaintiff, and that in consideration of

the plaintiiT granting lease to the defendant, the defendant promised, &c. It

Was held that the defendant could not under the general issue show that the

plaintiff was bound to grant the lease to the defendant without payment of the

money : Passenger V. Brooks, 1 Scott, 560 ; see also Gibson v, Harris, 8 C. <fe

P. 378.

(jj) The contract only and not the breach' is traversed by the general issue:

Smith V. Parsons, 8 C. & P. 199 ; Warre et al v. Calvert, 7 A. & E. 143 ;
King et

al V. Walker, 2 H. tfe C. 384 ; s. c. in Error, 3 H. ife C. 209 ; see also Smart v.

Hyde, 8 M. & W. 723.

(w) Non assumpsit puts in issue not merely the subscription to the policy con-

taining the particular terms alleged, but to a policy caused to be made by the

plaintiff, and containing those terms: Sutherland v. Pratt et al, 11 M. ife W. 314,

per Parke, B.

{x) In an action of assumpsit brought to recover the value of goods delivered

to defendant as a common carrier to be taken care of and safely carried by him

for tlie plaintiff, but which were lost through negligence, a plea that when tlic

defendant received the goods an express condition and agreement was made
between him and plaintiff, that the plaintiff should accompany the cart and

i
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actions against agents for not accounting, such pleas will operate as a

denial of any express or implied contract to the effect alleged in the

declaration, but not of the breach, (y)

To causes of action to which the plea of " never was indebted" is appli-

cable, as provided in Schedule B (-32) of the Common Law Procedure

Act, 1S5G, and to those of a like nature, the plea of iwn ossumpsit

shall be inadmissible; (0) and the plea of " never was indebted" will

operate as a denial of those matters of fact from which the liability of

the defendant arises, (a) exempli gratia, in actions for goods bargained

and sold, (h) or sold and delivered, (c) the plea will operate as a denial

Tvatch and protect the goods from being lost or stolen, but that he neglected and
refused so to do, by reason whereof and not by reason of any negligence of the
defendant the goods were lost. Held bad as amounting to the general issue

:

Brind v. Dale, 2 M. &. W. 775.

(?/) See Benett v. The Peninsular and Oriental Steamboat Co. 6 D, <fc L. 387.

{z) In all actions upon bills and notes, the plea of " non assumpsit"' is inad-

missible: R. G. pi. 7.

(fl) It seems that the plea of " never indebted" to an action by a landlord
against a tenant for not giving him notice that he had been served with a
declaration in ejectment, is a material issue : Lount v. Smith, 5 U. C. Q. B. 302.

Never indebted has been held a sufficient plea to an action for calls by a com-
pany incorporated by an act of a colonial legislature: 71ie Wetland Railway Co.

V. Blake, 6 H. & N. 410.

[h) Where goods are sold on condition that if they arc not paid for at a speci-

fied time, the owner may re-sell them and that the vendee shall be answerable
for any loss on such re-sale, such sale is conditional and not absolute :* Z(r//io;i(i

ct al v. DavaU, 9 Q. B. 1030. Therefore if the vendee do not pay at the time
and the vendor re-sell, he cannot maintain assumpsit for goods bargained and
sold, or sold and delivered: lb. It has been held that the defence mii^ht be
raised under non assumpsit: lb. But now tliat nnnqnnm indebitatus is exj)ressly

made applicable to counts for goods bargained and sold, <kc. (C. L. P. Act, Sell.

B. No. 32), and being such, it is ordered by tlie rule under consideration that
" non assumpsit" shall be inadmissible, the proper plea would appear to be
" nunquam indebitatus:" lb. Wliero the sale was on credit defendant under
never indebted may show that the credit has not expired : Broomjield v. Smith,

1 M. tk W. 542; or where delivered under a contract of barter: llarri.<<on v.

Luke, 14 M. &, W. 139 ; Sheriff v. McCoy, 27 U. C Q. B. 697 ; or where to be
paid for out of a particular fund only: Garry v. Fyke, 10 A. «fe E. 612 ; or that

the goods were sold with a warrantv and did not agree with it and were of no
value more than the money paid : t)irkrn v. Xailr, 1 M. & W. 566 ; or that the

goods were worthless: Cousins v. Padclon, 2 C. il. «fe R. 547; Dawson v. Collia

ei al, 10 CJ. B. 523.

(c) In an action for goods sold and delivered where there has been a sale, in

point of fact the defendant cannot under the ijeneral issue show that the plaintiff

had no title to the goods at the time of sale : Walker v. Mellor, 11 Q. B. 478 ;

nor can he under such an issue insist that tiic contract of sale was illegal and
void: Fenwick v. Laycock, 1 Q. B. 414.
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of the bargain and sale, or sale and delivery in point of fact; (c?) in

the like action for money had and received, it will operate as a denial

both of the receipt of money and the existence of those facts "which

make such receipt by the defendant a receipt to the use of the

plaintiff (e)

((/) Where goods are sold for ready money and payment is made accordingly,

no debt arises, and such payment is therefore provable under the general issue

:

Bussey v. Barnett, 1 Dowl. N. S. 646 ; Dickcn v. Neale, 1 M. & W. 556 ; Wood el

ux. V. Beltcher, 4 W. R. 566; but see Littlechild v. Banks, 7 Q. B. 739; Timmira

et ux. V. Gibbins, 18 Q.B. 722. So where a transfer by deed is the consideratior.

and the deed itself acknowledges the payment of the consideration money

:

Baker v. Heard, 5 Ex. 959. So where there was an antecedent debt which was
accepted as payment: Smith v. Winter, 12 C. B. 487 ; Littlechild v. Banks, 7 Q.

B. 739. Quoire, if a co-operative association only authorized to buy for cash can

avoid payment under the general issue when sued for goods sold : see Fitzgerald

et al V. The London Co-operative Association [Limited), 27 U. C. Q. B. 605. De-

fendant may under this plea show that he was a partner with plaintiff: Payne v.

Hales. 5 M. tfe W, 598; Brown v. Tapscotl, 6 M. & W. 119; Worrall v. Grayson,

\ M. <fe W. 166.

(e) In an action for money had and received, defendant may under never in-

debted show that the money never was received or held by him to the use of

the plaintiff: Mileham v. Eicke, 3 M. & W. 407; Owen v. Challis, 6 C. B. 115;

Couvland v. Challis. 2 Ex. 682 ; or may show either that he received no money

:

Simms V. Denison, 28 U. C. Q. B. 328 ; or that the defendant has a lien upon the

money received : Williams et al v. Vines et al, 6 Q. B. 335 ; Brownrigg et al v. Rat,

6 Ex. 489.

In an action for money paid, defendant may show under never indebted either

that no money was paid or that the payment of it did not in law raise a request

:

Power et al v. Butcher, 10 B. & C. 329 ; Stokes et al v. Lewis et al, 1 T. 11. 20

;

Exall V. Partridge et al, 8 T. R. 308 ; or that it was not to be repaid till a future

time: Maude v. Meesham, 6 Dowl. P. C. 570; or paid in respect of transactions,

which gives the plaintiff no right to sue for it in a court of law : Morgan et al

V. Pebrer, 3 Bing. N.C. 457; Worrall v. Grayson, 1 M. & W. 166; Brown v. Tap-

scott, 6 M. <fe W. 119.

In an action for money lent, defendant may show under never indebted either

that no money was lent, or if lent, that the loan was secured by deed: Mathew

V. Blackmore, 1 H. & N. 762; Browne v. Price, 4 C. B. N.S. 598; contra where

the deed contains no covenant to pay : Yates v. Aston, 4 Q. B. 182.

In an action for work done, defendant may show under never indebted either

that no work was done or was done so unskilfully as to be valueless :
Hill v.

Allen, 2 M. & W. 283; Hayselden v. Staff, 5 A. <fe E. 153; Bracey v. Carter,

12 A. & E. 373; Symes v. kipper, lb. 377 n; Long v. Orsi et al, 18 C. B. 610;

Lewis V. Samuel, 8 Q. B. 685; Cox v. Leech, 1 C. B. N.S. 617; that it was done

under an agreement that there should be no pay for it : Jones v. Nanney, 1 M.

& W. 333 ; Jones v. Reade. 5 Dowl. P. 0. 216; that it was to be paid for other-

wise than in money: Collingbourne y. Mantell, 5 M. & W. 289; Bracegirdlev.

Hicks. 9 Ex. 361 ; that it was only to be paid on certain conditions with which tlie

plaintiff has not complied : Morgan v. Birnie, 9 Bing. 672 ; Milner v. Field, 5 Ex.

829 ; Grafton et al v. The Eastern Counties Railway Co. 8 Ex. 699 ;
Batttrbury

V. Vyse, 2 H. & C. 42; Russell v. Viscount Sa da Bandeira, 13 C. B. N.S. 149;

or that defendant himself did a portion of the work; Turnery. Diaper, 2 M, <fc G.

241 ; Newton et al v, Forster, 12 M. <fe W. 772.
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7, (/) Tn all actions upon bills of exchange and promissory notes,

the pleas of non assumpsit and " never indebted " shall be inadmis-

sible. (,7) In such actions, therefore, a plea in denial must traverse

some matter of fact, exempli gratia — the drawing or making, or

indorsing or accepting, or presenting, or notice of dishonour of the bill

or note. (Ji)

In an action on an account stated, defendant may show under never indebted
that there was no account stated—that the statement was not correct: Tfiomas

V. Hawkes el at, 8 M. <fe \V. 140; Dails v. Lloyd et at, 12 Q. B. 531 ; tliat it was
stated in respect of a debt for which defendant was in no way liable: We/tx v.

Girting, 8 Taunt. 737; Pierce v. Eoans, 2 C. M. <fe R. -I'M; or for debt for which
there was no consideration : Clarke et ux. v. Webb et at. 1 C. M. <fe R. 29 ; French

T. French. 2 M. <fe G. 644; or that the consideration had failed : Jacobt v. Fisher,

1 C. B. 178; Wilson v. Wilson, 14 C. B. 616.

(/) Taken from Eng. R. G. pi. No. 7 of T. T. 1853, the origin of which was
Eng. R. G. pi. No. 1 of H. T. 4 \Vm. IV. Jervis N. R. 128, with which our Rule
Q. B. pi. No. 1 of E. T. 5 Vic. Cam. R. 64, corresponded.

{g) This rule does not apply where the bill or note is but the inducement to

the promise; as where upon a note given to a testator in his lifetime the pro-

mise is laid to the executor after his decease: Timmis et at v. I'lati, 2 M. <fe W,
720 ; see also Donaldson v. Thompson, 6 M. & W. 316 ; Rolleston v. Diion, 14 L. J.

Ex. 3u4. Nor does it apply if the instrument be not in fact a bill or note,

thougli the words "note of hand" be used in the body of it: M'orley v. Har-
rison et al, 3 A. <fe E. 669. On the other hand, though the declaration profess to

proceed on some other ground, if the cause of action be in tact a bill or note, the

rule will aoply, and the pleadings should be framed accordingly : Hay et al v.

Fisher, 2 M. <fe W. 722. If the defendant plead the gener.il issue to an action

on a bill or note, the plaintiff may sign judgment: Kelly v. Villebois. 3 Jur.

1172; Sewelt v. Dale, 8 Dowl. P. C. 309- Harvey v. Hamilton, 4 Ex. 43; but if

he do not, and the cause go to trial, it may be tried : Hay et at v. Fither, 2 M.
<& W. 722; and defendat-t may avail himself of any defence applicable to the

extended issue: Finleyson v. Mackenzie, 3 Bing. N. C. h24 ; but see Nrale v.

Proctor. 2 C. A K. 4.")6. Where in assumpsit on a bill of exchange against the

acceptor the defendant pleaded non assumpsit, tlie ])laintifT was held entitled to

a verdict without calling any witnesses: lb AVhcre to an action on a bill of

exchange, together with the money accounts, the defendant pleads non assumpsit

to the whole declaration, the plaintiff may sign judgment as to the count on the

bill and enter a nolle prosequi as to the other counts: Fraser v Aewton. 8 DowL
P. C. 773; Eddison v. Pigram, 16 M. & W. 137. Where Uie first count of a
declaration was on a bill of exchange, and the second on nn account stated, and
two pleas were pleaded, and there had been judgment on demurrer for the |»lain-

ti(F on the i)lea to the count on the bill and issue joined on the other, which was
not a plea of pa^-ment: Held that u|)on a venire tarn ad Iriandum quam ad inqui-

rendum et unica taxatin it was not necessary to produce the bill: Lanry. Mullins,

1 l»owl. N.S. 562. This rule d«)C3 not prohibit Mie plea of the general issue to a
count on a bill where the plea is given by statute: Weeks v. Argent. 16 M. A
W 817. Where the legal efTect of the instrument is disputed it may be conve-

nient to set it out verbatim in the plea, leaving the plaintiff to demurrer: see

Yates v. Nash. 8 C. B. N.S. 581.

(/() The effect of the rule is to compel the defendant to traverse or admit each
material allegation from which his liability arises : Sif)leyv. Usher. 7 A. «fc E. 444.

lu an action by an indorsee against au indorser of a bill, the defendant cannot
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8. (i) In every species of actions on contract, all matters in confes-

sion and avoidance, including not only those by way of discliarge, but

those which show the transaction to be either void or voidable in point

of law, (J) on the ground of fraud or otherwise, shall be specially

pleaded, exempli ffradd,— infancy, coverture, release, payment, per-

formance, illegality of consideration either by statute or common law, (ii)

drawing, indorsing, accepting bills, &c., or notes, by way of accommo-

deny the making because the indorsement admits it: Allen v. Walker, 2 M. &
W. 'si?. So the acceptor of a bill payable to the order of the drawer cannot

deny the authority of the drawer to draw or indorse such bill : Halbfax et al v.

Lyle, 3 Ex. 446 ; see also PhiUips et al v. im Thurn, L. R. 1 C. P. 4(13. But if

the defendant charged as maker deny it, he may succeed if he show that he was
indorser only: Gwitmell v. Herbert, 5 A. & E. 436. A plea denying the indorse-

ment puts in issue not only the fact of the signature but also a delivery with

intent to transfer : Maraton v. Allen, 1 Dowl. N. S. 442 ; see also Bell v. Lord In-

gestre, 12 Q.B. 317 ; Ilarrop v. Fisher, 10 C. B. N.S. 196. And as to the effect of

a plea denying plaintiff to be the holder: see Kemp v. Watt, 15 M. & W. 672.

Any plea which compels the plaintiff to produce the bill or note will enable the

defendant to take advantage of any defect apparent on the face of the instru-

ment: Cocky. Cozwell, 2 C. M. & R. 291 ; Calvert y. Baker, 4 M. & W. 417;
Dawson v. Macdonald, 2 M. <fe W. 26; McDoioaU v. Lyster, lb. 52; Jenkins y.

Creech, 5 Dowl. P. C. 293; Field et al v. Woods, V A. cfe^E. 114; but see Mason
V. Bradley, 1 D. <fe L. 380. Except want of stamps, which in this country must

be specially pleaded : Baxter v. Baynes, 15 U. C. C. P. 237 ; see also Sejihtns v.

Ba-ry, lb. 548 / Henderson v. Gesn'er et al, 25 U. C. Q. B. 184; Bitchie v. Front,

16 U. C. C.P. 426 ; Zowe v. Hall, 20 U. C. C. P. 244.

(i) Taken from Eng. R. G. pi. No. 8 of T. T. 1853, the origin of which was
Eng. R. G. pi. No. 1 of II. T. 4 Wm. IV. Jerv. N. R. 129, with which our old

Rule Q. B. pi. No. 1 of E. T. 5 Vic. Cam. R. 55 corresponded.

(j) The meaning of this part of the rule is to require matter to be specially

pleaded which would have been the subject of proof on the pan of the defen-

dant, as usury, fraud, Ac, and not to exempt the plaintiff from proving anything

which he would formerly have been required to prove : Bidfernere v. Hayes,

5 M. & W. 456.

(«) Illegality must be specially pleaded : Potts v. Sparrow, 1 Bing. N. C. 594
;

Martin v. Smith, 4 Bing. N. C. 436 ; though it appear from the plaintift''s own
case: Fenwick v. Laycock, 1 Q. B. 414 ; Daintree v. Hutchinson, 10 M. & VV. 85;

Bennett v. Bull, 1 Ex. 593 ; Allport v. Nutt, 1 C. B. 974 ; for instance, that the

attorney was guilty of maintenance in the suits in respect of which he sues:

Potts V. Sparrow, 1 Bing. N. C. 594; in an action for demurrage that the plaintiff

defrauded the customs: Alcock et al v. Taylor, 6 N. <fe M. 296 ; in an action for
J

money had and received that it was the produce of an illegal wager ; Martin v.

'

Smith, 4 Bing. N. 0. 446. The particular facts must be stated from which the ille-
j

gality arises : Hansford v. Copeland, 6 A. &, E. 482 ; Grizewood v. Btane. 1
!
C. B. '

538. But where the facts sufHciently appear in the pleadings of the adversary,

the objection may be raised by demurrer: FevazY. Nicholls, 2 C. B. 501. So par-

tial failure of consideration must be pleaded: HeadY. Baldrey, 6 A. <fe E. "159.

If a simple contract debt be merited in a specialty subsequently given it must

be specially pleaded : Weston v. Foster, 2 Bing. N. C. 693. So if a subsequent

account be stated upon which the defendant relies : Fidgett v. Penny, 1 C. M. <fc

R. 108.

1
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dation, (o) set off, mutual credit, unseaworthiness, misrepresentation,

concealment, deviation, and various other defences must be pleaded.

©. (2) In actions on policies of insurance the interest of the assured

(0) If the defence be that the bill or note was drawn, endorsed or accepted by
way of accommodation, or tliat it was obtained by fraud or under any circum-
stances' which disentitle the plaintiff to sue upon it, tiiis defence must be specially;

pleaded. The plea of want of consideration must be proved by the defendant

:

Lacpy V. Forrester. 2 C. M. <fe R. 59; Noel v. Bond, 4 Dowl. P. C. 415; unless
indeed the plaintiff state the consideration in his replication in answer to the
plea and make it part of the issue: Low v. Burrows, 2 A. cfe E. 483. This plea
in form must show the real grounds c,f defence, and state the circumstances under
whicli tlie bill or note was <^iven, for it is not sufficient to state f^enerally that
the defendant received no consideration for the bill or note : Sloui/hlon v. Eari
0/ Ki/morei/, 2 C. M. & R. 72; Gnihum v. I'ilman, 3 A. <fe E. 621; Triwler v.

Smfdley. lb 522; Low v. Chifnet/, 1 Bin<r. N. C. 267; French v. Archer, 3 Dowl.
P. C 130; Rei/nolds v. Ivemey, lb. 453; Kearns v. Durell, 6 C. B. 59ti. If, how-
ever, the plaintiff take issue on a plea that " there was not consideration for the
bill," the defendant will be at liberty to give in evidence all matters of defence
to which such plea is applicable: Eaaton v. Pralchett, 1 C. M. <t R. 7'J8 ; Md/av.
Odd;/. 2 C. M. <fe R. 1U3. So it is not sufficient to cast a suspicion on the plaintitTs

title—the circumstances whicii constitute the defence must be specially ])leaded

:

Stein V. Yglesias el al, 1 C. M. & R. oUS ; Bramah el a I v. Roberts et al, \ King. N.C.
4G9. If tiie plea alleges the circumstances under which the bill was given, and
conclude that there was no consideration, a traverse of the first averment will

be sufficient: Aikimon ctalv. Davics, 11 M. ife W. 236. It is a general rule that a
defendant cannot, in defence to an action on a bill or note, set up a contract dif-

ferent from that which the bill or n >te imports: Besant v. Cross, 10 C. B. 895.

He may, however, impeach the consideration or set up a collateral agreement
furnishing an answer to the demand for payment: Foster v. Jolly, I C. M. cfe R.

703. For instance, he may show that the bill, <tc. was to be renewed: Thompson
V. Chuldey, 1 M. (fe W. 212; either generally or upon a condition broken : Byusv.
Wylie, 1 C. M. & 11.686. It was at fine time sutficiont to cast a suspicion npoQ
a bill in order to require the plaintiff to prove consideration. Tiie rule is now
different. The onus lies on tiie defendant to prove want or illegality of consid-'*)

eration, and in each case to trace the vice of the bill to the plaintiff, although J

in one case: Mills v. Barber, 1 M. <fe \V. 425; it was doubted whether this wa»-'

necessary where the bill had been obtained bv fraud: I'ercival et al v. Framp-
tov, 2 C. il. &, R. 18(J; Lewts v. Parker, tt N. It M. 294 ; WhUaker v. Edmunds,
1 A. & E. 638; Edmunds v. droves. 2 M. &. W. 042; see also Similh v. Martin,

9 M. ifc W. 3n4; Binyham v. Slanley, 2 Q. B. 117. Wheie the dcfenilant pleads
illegality or fraud of the original party to the bill: Masters v. Ibberson, 8 ('. B.
100; and that the ])laintiff took the bill without value: Brown v. Philpoll. 2 Moo.
& R. 285; on jiroof of the illegality or fraud, the onus ig thrown upon the jilain-

tiff. Upon the trial of such an issue it is not the duty of the judge to deter-

mine as a preliminary fact whelluT fraud is sufficiently jirovetl to <"ast on the
plaintiff the onus of proving consideration, but only whether there is evidence
of fraud for the jury. And it is correct for him to direct them that if they think
the fraud proved in the absence of i)roof by the plaintiff of consideration, the
defendant is entitled to a verdict: BaiUy v. Bidwell, 13 M. tt W. 73 ; Harvey v.

Towem. 6 fc^v. 656. Payment or tender by the acceptor after the bill becomes
due is no answer to tlu^ action: Poole v. Tumbridye, 2 M. «t W. 223; Chapman
et ux. v. Vandevclde, 1 II. d: W. 685.

(2) Taken from Eng. R. G. pi. Xo. 9 of T. T. 1853, the origin of which was
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may be averred thus :
" that A. B. C. and D. (or some or one of them)

were or was interested," &c. (r) And it may also be averred " that

the insurance was made for the use and benefit and on the account of

the persons so interested."

10. (s) In actions on specialties and covenants, the plea of no7i est fac-

tum shall operate as a denial of the execution of the deed in point gf fact

only; (t) and all other defences shall be specially pleaded, including

matters which make the deed absolutely void, as well as those which

make it voidable, (m)

11. (?') The plea of nil debet shall not be allowed in any action, (w')

Eng. R. G. pi. ]Vo. 1 of H. T. 4 Wm. IV. Jervis N. R. 130, with which our old

Rule Q. B. pi. No. 1 of E. T. 5 Vic. Cam. R. 55 corresponded.

(r) In a declaration on a policy of insurance it is necessary truly to describe

the interest on which the policy is effected: Cohen v. Hannnm, 5 Taunt. 101.

If, therefore, A. and B. jointly interested, effect an insurance, and there be two
counts, one averring interest in A. and the other in B. plaintiffs cannot recover
on either count: lb. An averment that A. and B. and certain other persons
trading under the firm of A. B. <fe Co. were interested in the property, is sufB-

cient, on a motion in arrest of judgment: Wright et al v. Welbie, 1 Chit. Rep. 49.

{«) Taken from Eng. R. G. pi. No. 10, of T. T. 1853, the origin of which was
Eng. R. G. pi. No. 2 of H. T. 4 Wm. IV. Jervis N. R. 180, with which our old

Rule Q. B. pi. No. 2 of E. T. 5 Vic. Cam. R. 55 corresponded.

[i) Defendant may show under this plea that he delivered the deed as an
escrow : MMership v. Brookes. 5 H. <fe N. 797. So defendants, a corporation, may
show that the deed is not binding on them: HM v. The Manchester and Salfard
Water Works Co. 5 B. tfe Ad. 86*3 ; see further Chambers v. Manchester and Mil-

ford Rnibvay Co. 5 B. tfe S. 588 ; Royal British Bank v. Turquand, 6 El. & B.

327. Besides, even if binding on defendant, a variance between the deed exe-

cuted and the deed declared upon may be taken advantage of under this plea:

Trott V. Smith, 12 M. & \V. 688; and defendant may dispute the legal effect of

the deed: lb.
; North et al v. Wakefield, 13 Q. B. 536: Smith v. Scott, 6 C. B.

N.S. 771.

(u) If the defence be matter which renders the deed void or voidable, such as

infancy, duress, alteration or fraud, there must be a special plea: WhelpdaWs
Case, 5 Coke, 119 a. But wherever the contract is declared on in its altered form
the defence may be raised under the general issue: Waugh et ux. v. Bussell, 5

Taunt. 7<'7 ; Hernming v. Trenery et al, 9 A. & E. 926 ; Davidson v. Cooper et al,

11 M. & W. 778 ; s. c. 13 M. & W. 343 ; Heath et al v. Durant, 12 M. &, W. 438;
Mason v. Bradley, 11 M. <fe W. 590.

(«) Taken from Eng. R. G. J)l. No. 11 of T. T. 1853, the origin of which was
Eng. R. 6. pi. No. 2 of H. T. 4 Wm. IV. Jervis N. R. 130, with which our old

Rule Q. B. pi. No. 2 of E. T. 5 Vic. Cam. R. 56 corresponded.

{w) It was at one time doubted whether the rule of Wm. IV. (with which the

rule here annotated corresponds) in terms applied to actions of debt on penal

statutes: Faulkner v. Chevell, 5 A. tfe E. 213. It was, however, afterwards

decided that it did not, and that nil debet is still a good plea in such actions

:

Earl Spencer v. Swannell, 3 M. <fe W. 154 ; Jones v. Wdtiams, 4 M. & W. 375; see
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IS. (x) All matters in confession and avoidance shall be pleaded

specially, as above directed in actions on simple contracts, (y)

13. (2) In all cases in wbich the plaintiff (in order to avoid the

expense of the plea of payment or set-off) shall have given credit in

the particulars of his demand for any sum or sums of money therein

admitted to have been paid to the plaintiff, or which the plaintiff admits

the defendant is entitled to set-off, it shall not be necessary for the

defendant to plead the payment or set-off of such sum or sums of

money, (a) But this rule is not to apply to cases where the plaintiff,

after stating the amount of his demand, states that he seeks to recover

a certain balance without giving credit for any particular sum or sums,

&lso Williams v. Bryant, 5 M. & W. 447. If nil debet be pleaded to a declaration

containing a count on an account stated, it is bad for the whole declaration,

although to tlie other counts it is a good plea by statute : Calvert v. Moggs,

10 A. & E. 632.

{%) Taken from Eng. R. G. pi. No. 12 of T. T. 1853, the origin of which was
Eng. R. a. pi. No. 2 of H. T. 4 Wm. IV. Jervis N. R. 130, with which our old

Rule Q. B. pi. No. 2 of E. T. 5 Vic, Cam. R. 57 corresponded.

{y) See R. G. pi. 6.

{z) Taken from Eng. R. G. pi. No. 1.3 of H. T. 1853, the origin of which was
Eng. R. G. pi. of T.T. 1 Vic. as extended to set-off, Jervis N. R. 156, with which
our old Rule Q. B. pi. No. 15 of E. T. 5 Vic. Cam. R. 23 corresponded. With
respect to the extension to cases of set-off, see Shirley v. Jacobs, 2 Bing. N. C. 88

;

Eniest V. Brown, 3 Bing. N. C. 674 ; Kenyon v. Wakes, 2 M. & W. 764 ; Nicholl

V. Williams, lb. 758 ; Coates et at v. Stevens, 2 C. M. & R. 118 ; Booth v. Howard,
5 Dowl. P. C. 438; Bastwick y. Barman, 6 M, & W. 13; Rowland v. Blaksley

et al, 1 Q. B. 403.

{a) A plaintiff is not bound to give the defendant a statement of the items of

payment admitted: Myatt v. Oreen, 13 M. & W. 377; see also Tow7ison v. Jackson,

lb. 374 ; Lamb et al v. Micklethivait, 1 Q. B. 400 ; Nosotti v. Page, 20 L. J. C. P. 81.

When the payments are admitted in the particulars, the effect of the rul-e is to

put the admission on the same footing as if there had been a plea of payment,
and no evidence of it except the admission in the particulars : Goatley v. Her-

ring, 12 L. J. C. P. 32, jser Maule, J. ; Russell et al v. Bell et al, 10 M. & W. 340;
Turner v. Collins, 2 L. M. & P. 99. Where the plaintiff in his particulars of

demand admits a payment generally, as " Cr. by bills," <fcc., this is to be taken

as a payment admitted to have been made to the plaintiff by the defendant :

Smetkurst v. Taylor et al, 12 M. tfe W. 545. But that admission may be explained by
showing on what account such payments were made: Mercy v. Oalot, 3 Ex. 851.

Where "the plaintiff gave credit for a bill and then debited it as dishonored, it

was held that these statements must be taken together and that there was no
admission of payment : Oreen v. Smithies, 1 Q. B. 796. It has been held by
Pollock, C, B., that if a plaintiff in his particulars of demand delivered in a cause

do not give credit for any sum paid, but in it refer to " full particulars" already

delivered, and those full particulars do give credit for a sum paid by defendant,

this would not dispense with the necessity of the defendant's pleading such
payment : Hart v. Middleton, 2 C. tfe K. 9 ; see also Boslcy v. Moore, 8 DowL
P. C. 375.

46
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or to cases of set-off where the plaintiff does not state the particulars

of such set-off. (1} ^
14. (c) Payment shall not in any case %e allowed to be given in

evidence in reduction of damages or debt, but shall b« pleaded in bar. (d)

15. (/) Iq actions for detaining goods, the plea of won detinet shall

operate as a denial of the detention of the goods by the defendant, but

not of the plaintiff's property thereiuj (/) and no other defence than

such denial shall be admissible under that plea, (^g)

SO. Qi) In actions for torts, the plea of " not guilty " (i) shall

(6) Where a party detrianda a balance without stating how it arises, if the

defendant plead payment, the plaintiff may show that in his balance credit has

already been given for the sum pleaded : see Lamb v. Micklethwaite, 9 Dowl,

P. C. 531; Toionson v. Jackson, 2 D, «fe L. 369; Morris v. Jones, 1 Q. B. 397.

(c) Taken from Eng, R. G. pi. No. 14 of T. T. 185.^,, the origin of which was
the latter part of Eng. R. G. pi. of T. T. 1 Vic. Jervis N. R. 157, witli which the

latter part of our old Rule Q. B. pi. No. 15 of E. T. 5 Vic. Cam. R. 24 corres-

ponded.

(d) Payment cannot be given in evidence even for the purpose of showing

that the jury ought not to give damages in respect of interest : Adams v. Falk,

3 Q. B. 2 ; see also Lane v. MnlUns, 2 Q. B. 254. When pleaded generally to an

indebitatus count it means payment to any amount which the plaintiff can prove

:

Freeman v. Crafts, 4 M. <fe W. 4; Alston et al v. Mills, 9 A. & E. 248 ; James v.

lAngham et al, 5 Bing. N. C. 553 ; Moses v. Levy, 4 Q. B. 213.

(e) Taken from Eng. R. G-. pi. No. 15, T. T. 1853, tlie origin of which was
Eng. R. G. pi. No. 3 of H. T. 4 Wm. IV. Jervis N. R. 131, with which our old

Rule Q. B. pi. No. 3 of E. T. 5 Vic. Cam. R. 57 corresponded.

(/) The word " detention" in this rule or " detained" in a plea, means aa
adverse detention: Clements v. Flight, 16 M. <fe W. 42 ; Mason v. Farnell, 12 M.

& W. 674 ; Whitehead v. Harrison, 6 Q. B. 423, 429. Defendant may sliow under

the general issue delivery to a third person with the plaintiff's consent : Ander-

son v. Smith, 29 L. J. Ex. 460 ; or that the goods were legally sold : Morgan et

al v. Marquis et al, 9 Ex. 145.

[g) If the defence be that plaintiff is not possessed of the goods, or that defen-

dant is justified in detaining them, such a defence should be specially pleaded :

Richards v. Frankum, 6 M. <fe W. 420. The defendant cannot either under a

plea of non detinet or of not liossessed, set up a tenancy in common with the

plaintiff: Mason v. Farnell, 12 M. & W. 674 ; nor upon a plea denying property

in plaintiff, can defendant as a defence set up that there are other jjersons co-

tenants with the plaintiff who are not joined in the action : Broadbent v. Ledward,

1 1 A. <fe E. 209 ; but under a plea that the goods are not the goods of the

plaintiff defendant may set up a lien: Ijane v. Tewson, 12 A. & E. 116 n. For-

merly the defendant could not traverse the bailment : Walker v. Jones, 2 C. &
M. 672 ; Clements v. Flight, 16 M. & W. 42 ; Wdtehead v. Harrison, 6 Q. B. 423.

(70 Taken from Eng. R. G. pi. No. 16 T. T. 1853, the origin of which was Eng.

R. G. pi. No. 4 of H. T. 4 Wm. IV. Jervis N. R. 131, wiUi which our old Rule

Q. B. pi. No. 4 of E. T. 5 Vic. Cam. R. 57, corresponded.

(j) The plea of " not guilty" which operates as a denial of the breach of duty
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operate as a denial only of the breach of duty or wrongful act alleged

to have been committed by the defendant, and not of the facts stated

or wrongful act and admits the inducement, does not admit circumstances irre-

levantly stated, nor preclude the defendant from disputing under that plea the

character of the act upon which frequently the action is founded. Tlius in an
action for malicious arrest, " not guilty" denies the malice and want of probable
cause, though it admits the arrest: Cottony. Browne, 3 A. cfe E. SI 2; Dmm-
niondv. Pigou, 2 Bing. K C. 114; WatkhiH v. Lee, 5 M. & W. 270; lIouns/tel<l v.

Drury et a', 11 A. & E. 98; Coles el al v. The Governor and Company of the

Bank of England, 10 A. & E. 437. So in an action for keeping mischievous ani-

mals, it denies the scienter: Thomas v. Morgan, 2 C. M. & R. 496; Card v. Case,

6 D. <fe L. 509. So in an action for a deceitful representation, it puts in issue

both the representation and the deceit : Mnmmery v. Paul, 14 L. J. C. P. 9. So
in an action for erecting a cesspool near a well and thereby contaminating the
water of the well, not guilty puts in issue both the fact of the erection of the
well and the averment that the water was thereby contaminated : Norton v.

Scholefield, 9 M. & W. 665. So in an action for running down the plaintiffs

carriage, it may under not guilty be proved to have resulted from accident or
from the plaintiff's negligence: see Gough v. Bryan, 2 M, & "W. 770; Dodd
V. L'ohne, 1 A. «fe E. 493 ; Dawson v. Aloore, 7 C. tfe P. 25 ; Whalley v. Pepper,
lb. 506 ; Bridge v. The Grand Junction Railway Co. 3 M. & W. 244 ; JJafcin

V. Brown c< aZ, 7 D. <fe L. 151 ; 77ie South Shields Waterworks Co. v. Cook.'<on,

15 L. J. Ex. 315; Holdcn v. The Liverpool Neio Gas and Coke Co. 3 C.

B. 1.

It is, however, to be observed as an established rule of pleading not affected by
the New Ptules, that matters of inducement not material to the action cannot be
traversed, and therefore are not admitted by the plea of not guilty : see Mum-
mery V. Paul, 1 C. B. 316 ; Mitchell et ux.y. Crasswcller et al, 22 L. J. C. P. 100. But
it must not be supposed that not guilty admits only so much of the inducement
as is necessary to found the action if the wrongful act be done. Additional
duties may be created by subsequent and additional facts, and if such subsequent
statement raise an additional duty, it is admitted by not guilty, even though
without it an action might be maintained. Thus in an action against a sheriff

for breach of duty in executing process upon the delivery of the writ a:,MinsC

goods, he is bound to look out for the goods, if he find them he is bound to levy,

if he levy he is bound to pay over the money ; for the breach of each of these

duties an action would lie, but if all are stated all the duties but not the breaches
thereof, are admitted by the general issue: see Wright v. Lainson et al, 6 Dowl.
P. C. 146 ; Lewis v. Alcock, lb. 389 ; Rime et al v. Ames, 6 M. & W. 747 ; Kerdhmn
v. Fraser, 1 C. B. 815 ; Atkinson v. Raleigh et al, 3 Q. B. 79. It has been decided
in an action for running down the pliuntifF's chaise that if the declaration allege

that the defendant by his servant was possessed of a liorse, <fec., such possession

is admitted by not guilty : see Wheatley v. Patrick, 2 JI. & W. 650 ; Hart v. Crow,
ley, 12 A. <fe E. 378 ; Taverncr v. Little, 7 Scott. 796 ; Dnnford et al v. Trntths,

12 M. & \V. 529. So to a declaration that the defendant was employed by
commissioners of sewers to make a sewer in a public liighwa\-, that he kept and
continuedin the highway two iron gratings lying thereon in the custoilv and
care of the defendant in forming the sewer, without placing any ligiit to show
that the gratings were there, not guilty docs not put in issue the averment that

the gratings were in the custody and care of the defendant, for it is an immate-
rial averment: Grew v. Hill, 6 D. & L. 664 ; see also Atkin.'ion v. RaL-igh el at,

8 Q. B. 79 ; Greenell et al v. Edgcome el al, 7 Q. B. 661 ; Bmctt v. The Pcnin.tH.'ar

and Oriental Steamboat Co. 6 D. <fe L. 387. Every material allegation in the in-

ducement must bo specially traversed, even though improperly incorporated with
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in the iaducemeiit, and no other defence than such denial shall be

admissible under that plea; all other pleas in denial shall take issue

on some particular matter of fact alleged in the declaration.

JExempU gratia. In an action for nuisance to the occupation of a

house, by carrying on an offensive trade, the plea of " not guilty" will

operate only as a denial that the defendant carried on the alleged trade

tlie breach: see Frankwn v. Earl of Falmouth et al, 2 A. <fe E. 452 ; Dukes v.

Gosling, 1 Bing. N. C. 588; Drummond v. Plgou, 2 Bing. N". C. 114; Dun ford
'

et al V. Tratlles et al, 1 D. & L. 554; Haddrich v. Heslop et al, 12 Q. B. 267;
Brink et al v. Wingward, 2 C. & K. 656. In an action for negligently driving
a horse and cart against the plaintiff's horse, defendant cannot under not
guilty show that he was not the person driving when the injury happened,
and that the cart did not belong to him : Taverner v. Little, 5 Bing. N. (J. 678,
Where the plaintiff's possession of the cart is alleged by way of inducement
it is admitted by the plea of not guilty: Emery v. Clark, 2 Moo. & R. 260;
see also Hart v. Crowley, 12 A. & E. 378. Leave and license may be given in

evidence to an action for an assault: see Christophersori v. Bare, 11 Q. B. 473
;

Bingham v. Clements, 12 Q. B. 260 ; see further Bennion v. Davison et al, 3 M.
&, "iV. 179; Bingham y. Stanley, 2 Q. B. 117; Coward y. Baddeley, 4 H. & If.

478 ; or that the act complained of was the result of accident : Gibbons v.

Pepper, 1 Ld. Raj^d. 38; Wakeniany. Robinson, 1 Bing. 213; Hall \. Fcarnley,

3 Q. B. 919; but in an action for keeping a mixen near the plaintiff's house,

whereby the air was corrupted, defendant was not allowed under not guilty

to give in evidence an uninterrupted user for twenty years: Flight et al^.
Thomas, 2 P. cfe D. 531. In trover not guilty puts in issue the wron|pul
conversion : Young et al v. Cooper, 6 Ex. 259 ; overruling Stancliffe v. H^KWwieh,
2 C. M. (fe R. 1 ; and the defendant might under that plea prove a tenancy in

common with the plaintiff unless he destroyed the article : V). ; dF^-rnr y.

Beiiwiok, 1 M. & W. 682. Under not guilty the defendant cannot set up an
absolute property in himself by purchase from the plaintiff: Barton v. Brown,
5 M. & W. 298 ; nor a right to detain the goods on a delivery of them to him by
the plaintiff as a security for rent : IVJiite v. Teale, 4 P. & D. 43. The plea of not

possessed puts in issue the right of the plaintiff to the possession of the goods at

the time of the conversion : Isaac v. Belcher et al, 1 Dowl. P. C. 516. A lien may be

given in evidence under a plea that " the plaintiff was not lawfully possessed :"

Branduo v. Barnett et al, 1 M, & G. 908. In general, under this plea defendant

may show that plaintiff has no right to immediate possession : Owen v. Knight,

6 Dowl. P. C. 244. Thus he may show that the goods were with the consent of

the plaintiff handed over to a third party: Vernon v. Shipton, 2 M. <fe W. 9 ; or

pledged by the plaintiff to a third party because the plea raises in question the

right of possession as well as the right of property : Samuel v. Morris et al, 6 C. <fe

P. 620. But under such plea the defendant cannot show an execution as his justi-

fication for making a seizure of the goods : Samuel v. Duke et al, 3 M. cfe W. 622

:

nor a claim to seize the goods for toll dues for landing them at a particular

wharf: Webb v. Tripp, 1 Dowl. N.S. 589; which defences must be specially

pleaded: Knapp v. Salsbury, 2 Camp. 500; Hallv. Fearnly, 3 Q.B. 919; Kenric'k

V. Horder, 29 L. T. Rep. 92. He may, however, show that the sale of the coods

to the plaintiff was fraudulent : Ashbyv. Minnett, 3 N. <fe P. 231 ; Nicolls v. Bastard,

2 C. M. &, R. 659, The plea of not guilty and not possessed together make up
the old plea of not guilty, and whatever might be given in evidence under not

guilty before the New Rules of Pleading were first framed may be proved under

one or other of these pleas : Wiitmore et al v, Greene et al, 13 M, & W. 107, per
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in such a way as to be a nuisance to the occupation of the house, (m)

and will not openite as a denial of the plaintiff's occupation of the

house.

In an action for obstructing a riu;ht of way, (o) such plea will

opsrate as a denial of the obstruction on!}', and not of the plaintiff's

right of way.

In an action for slander of the plaintiff in hi.s office, profession, or

tracie, the plea of " not guilty" will operate in denial of speaking the

words, of speaking them maliciously, and in the defamatory sense

imputed, {p) and with reference to the plaintiff's office, profession, or

AldersoD, B. ; see also Kynastou v. Crovch, 14 jI. &. "W. 266 ; Unwin cl al v. St
Quintin, 11 M. <fe W. 217.

(n) In an action for erecting a cesspool near a well and thereby contaminatinij
the water of the well, the plea of not guilty puts in issue both the fact of the
erection of the cesspool and that the water was thereby contaminated: Xorton
V. Scholffield, 9 il. & W. 665. But under this plea defendant cannot set up a
right by prescription to continue the nuisance: Flight et al v. Thomas. 10 A. & E.
5'JO. It was at one time held that under the general issue defendant might show
that his trade was carried on in a proper and convenient place: Hole v. Barlow,
4 C. B. N.S. 334. But the contrary is now held to be the law: Bamford v.

Turnley, 3 B. <fe S. 02.

(o) An individual cannot sue for the obstruction of a public way unless he has
suffered a particular and special damage from the obstruction: Wilkes v. The
Jiungtrford Market Co. 2 Bing. N. C. 281 ; Rose v. Groves et al, 5 M. & G. 613;
Simmons v. Lilhjstone, 8 Ex. 431. A reversioner may maintain the action where
tlie obstruction is of a permanent cliaracter and injurious to his reversion: Bax-
ter V. Tai/lor, 4 B. tfe Ad. 72 ; Kidglll v. Moor, 9 C. B. 364 ; Bell v. Tlic Midland
Railway Co. 10 C. B. iS\S. 287.

{p) In an action for libel or slander the plea of not guilty puts tlie malice in

issue : Iloare v. Silverlock, 9 C. B. 20. But the malice, except in tlie case of a

privileged communication, is to be presumed if tlie matter published be defama-
tory and false: Bromage et al v. Prosser, 4 B. »t C. 247; Haire v. M'llson, 9 B. &.

C. 643; Fisher v. Clement, 10 B. &, C. 472. Tiie inference of malice may be dis-

proved: McNab V. Magrath, T. T. 7 Wm. IV. MS R. A II. Dig. "Libel and
Shmder," i. 8. Under the general issue in libel the defendant may disprove the

fact of publication, or show that it is not of an injurious character: Ptirmilcr v.

Coupland et al, 6 M. & W. 105; Baglis v. Lawrence 11 A. & E. 920; O'/Jrieny.

Clemets. 3 D. <fe L. 676 ; but the truth of the defendant's remarks on the report

of a trial and the evidence given thereat cannot be given in evidence under not

guilty: Small v. McKenzie, i)ra. Rep. 183; Ri/mseg v. Webb el ux. Car. «fc M. 104;

Underwood v. Parks. 2 Str. 1200; Smith v. Richardson, Willes, 20; and if com-
ment be made the defendant may plead ihat the su]ipo.sed libel was a fair and
bona fide comment without malice, on the conduct of the plaintiff in a public

caiiacity: E'lrl of Liican v. Smith, 2 Jur. N.S. 1170. If the action be for siiuiiler

all the circumstances immediately attending and jJreccdiDic the speaking of the

words may be given in evidence imder the gi-neral issue: Keegan v. Rob.fon. 3 U.

C. Q. B. 375. So the defendant m.ay give facts and circumstances in evidence

ill mitigation of damages: Johnson v. E'jslman, Tay. Rep. 243. If the words be
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trade, {q) but it will uot operate as a denial of the fact of the plaintiff

holding the oflBce, or being of the profession or trade alleged, (r)

In actions for an escape, it will operate as a denial of the neglect

not actionable per se the plea of not guilty puts in issue tlie special damao-e
alleged as well as the utterini^ the words: Wilby v. Elston, 8 C. B. 142. In such
an action the plaintiff cannot prove general damage beyond the special dainao-e
laid: Dixon v. Smith, 5 H. & N. 450. In an action for words alh^ged to have
been spoken in a particular defamatory sense, the plea of not guilty not only
denies the speaking of the words but the speaking of them in the sense alleged

:

Watkin v. Hall, L. R. 3 Q. B. 396. When the declaration contains prefatory
allegations the defendant will not be allowed under uot guilty to go into evi-

dence as to the prefatory allegations: Gwynne v. Sharpe, Car. tfe M. .532, per
Patteson, J. ; Heming et ux. v. Power, 10 M. <fe W. 564. The defendant may, how-
ever, show that the words spoken were used in a privileged communication:
Richards v. Boulton, 4 O.S. 95; Lillie v. Price, 5 A. tfe E. 645; Hoare v. Silver-

lock, 9 C. B. 20; Earl Lucan v. Smith, 1 H. & N. 481. Privileged communica-
tions comprehend all statements made bona fide in the performance of a duty,
or with a fair and reasonable purpose of protecting the interest of the person
making them: Somerville v. Hawkins, 10 C. B. 583; see also Tuson v. Evans,
12 A. & E. 733; Coxhead v. Richards, 2 C. B. 569; Blackham v. Pvgh, lb. 611;
Bennett v. Deacon, lb. 628 ; Wilson v. Robinson, 7 Q. B. 68 ; Griffiths v. lewis,
lb. 61 ; Hopwood v. Thorn, 8 C. B. 293 ; Taylor v. Hawkins, 16 Q. B, 308. But
the plaintiff may in answer show actual malice : Fountain v. Boodle et ux. 3 Q. B.
5; Taylor v. Hawkins, 16 Q. B. 308.

(q) In a count for slander the plaintiff alleged that he was a commission mer-
chant buying wheat, and that defendant spoke of him in relation to his trade
the words " I sold wheat to Mr. Marsden, and he cheated me out of two bushels
of wheat, and when I went to tr}- the scales he finger-rigged some screw about
the scales and threw on some weight at the same time, and I will not patronize-

him any more:" Held clearly a slander of the plaintiff in his business: Marsden
V. Henderson, 22 U. C. Q. B. 585. Where in an action by a person describing

himself in the declaration as a druggist, vendor of medicines and apothecary,
the witnesses jjroved that several persons jsractising phj'sic had jjurchased

medicines from him, this evidence upon a motion for a nonsuit was considered
sufficient to support the verdict : Terry v. Starkweather, Tay. Rep. 57. But
where the plaintiff described himself as " a phj'sician and surgeon licensed to

practice according to the laws of the province," it was held that proof that he
acted as such was insufficient without showing a license : Buricell v. Hamilton,
H. T. 2 \\m. IV. MS. R. & H. Dig. " Libel and Slander," ii. 8.

(/•) In an action for a libel the defendant at first pleaded not guilty, but after-

wards pleaded to the further maintenance of the action that the plaintiff had re-

covered damages against another person for the same grievance. New assignment
tliat the pending action was brought for other and different grievances. Plea

to the new assignment not guilty. Held that this did not admit the inuendoes,

and that by pleading not guilty to the new assignment the defendant had raised

precisely the same issue, as if the libel had been set out in the declaration and
the defendant iiad pleaded not guilty to it: Duke of Brunswick v. Peppei-, 2 C. ct K.

683, per Erie, J. To an action for words im[)uting to the plaintiff in the way of his

trade 1-hat he was dishonest and a cheat, the defendant pleaded a judgment reco-

vered in a former action. Upon the trial of the issue upon 7ud tiel record, the

record when produced showeil that tlie former action had been brought for call-

ing the plaintiff a thief simply and not in the way of Ins trade : Held, no bar i

Wadsumrth v. Beniley, 23 L. J. Q. B. 3.
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or default of the sheriff or his ofScers
;

(.s) but not of the debt, (f)

judgment, or preliminary proceedings, {ii)

In actions against a carrier, the plea of " not guilty" will operate as

a denial of the loss or damage
;
(v) but not of the receipt of the goods

as a carrier for hire, or of the purpose for which they were received. (?f)

(s) Ad action for an escape should be broii'jjht against the sheriff, and not
against the bailiff who arrested, unless the defendant has been guilty of a rescue:
W'dson V. M<:C>UloHgh, a 0. S. 680. But defendant, may show under not guilty
that tlie bailiff guilty of the default was specially appointed by the plaintiff:

Ford V. Leche, 6 A. <fe E. G99 ; but cannot show under it an authority from
plaintiff not to execute the writ: Homlcn r. Standisk, 6 C. B. .')04. He may show
the discharge of the defendant under the Insolvent Act: Walliuger \. Gamey,
11 C. B. X.S. 182. The plea denies actual damage as well as the default alleged
as the cause of damage: Williarm v. Moslyn, 4 M. i W. 115 ; Wyl'ie v. Birch,

4 Q. B. 566 ; Bales v. Wingfield, lb. 580 n.

{{) The plea admits all matters stated as inducement in the declaration :

Wright V. Lainaon, 2 M. <fe W. 739 ; Lewlt v. AU-ock, 3 M. & W. 188 ; Rovk el al

T. A)ne,s, 6 M. & W. T47. In an action against a sheriff for the escape of A. B.,

arrested on a ca. re. at the instance of the iilaintiff, the declaration averred
"that he (A. B.) was indebted to the plaintiff in a large sura of money, to wit,

<tc., upon and in respect of certain causes of action before then accrued to the
plaintiff against the said A. B.." &c. Pleas, 1st, not guilty, 2d, denying that

A. B. was indebted to the plaintiff modo el forma, &c. Held that, under these

pleadings plaintiff was entitled to recover if he showed that anv debt accrued to

him against A. B. before he sued out the writ : O'Ecilly v. Moodie, 4 U. C. Q. B.
266. In debt for an escape the sheriff cannot plead in bar of the action satisfac-

tion 2>revious to the issuing of the writ: Munson v. Hamilton, 5 O. S. 118.

()«) It is not open to a sheriff sued for an escape to set up technical objections

in regard to forms of action and points of practice having nothing to do with

the fact of the existence of a debt : O'RcUhj v. Moo<lie, 4 U. C. Q.'B. 266. To
an action against a slieriff for the escape of a party attached, tlie slieriff will not

be allowed to deny the submission or the award, or to set uji any defence wiiich

might have been taken in the proceedings upon the award—he cannot go fur-

ther back than the order authorizing the attachment: HaiitUy v. Smith, 4 U. C.

Q. B. 181.

(i') A person "engaged to transport goods for hire is not by virtue of such
<?ngagement merely a common carrier and as such liable for all accidents,

wlRilKr negligent or not: Ilniedirl v. Arthur, 6 U. C. (i. B. 2^4 ; linutt v. The
Piuinsuhr and Orinital Stmmhoat Co. I). «fe L. 887. Where several defendants

are charged as common carriers and jilead, traversing only the delivery to them
of the parcel without saying " or any or either of thcin," the plea uotwithstand-

ing is good : Farke el al v. Davij et al, 6 U. C. Q. B. 4 1 1.

(>r) The defendant under not giiilty cannot set up that the goods were lost

through the negligence of the plaintiff; W'rbb v. Page, 6 M. &. (i. l'.>6; nor is it

compettnt for defendant under such a plea to wt up asailefence that the plaintiff

misrepresented the weight of the gootls which tlie di'fendant agreed to carry

:

Webb v. Page, 6 Scott, N. R. 951. In an action (by the plaintiffs in ejectment)

against defendants as common carriers for not delivering within a reasonable

time the record of AV.ti Priiut at the a.>4size town, it was held not open to the

defendants to put in issue the plaintiff's title to the land, the subject of the action

•of ejectment: Parke el al v. JJavia el al, 6 U. C. Q- B. 41L
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17. (x) All matters in eoafession and avoidance shall be pleaded

specially, as in actions on contract, (y)

S8. (.2) In actions of trespass to land, the close or place in which,

&c., must be designated in the declaration by name, or abuttals, or

other description, (a) in failure whereof the plaintiff may be ordered to

(x) Taken from Eng. R. G. pi. No. 17 of T. T. 1853, the origin of whicli was
Eng. R. G. pi. No. 4 of H. T. 4 Wm. IV. Jervis N. R. 133, with which our old

Rule Q. B. pr. No. 4 of E. T. 5 Vic. Cam. R. 60, corresponded.

(_?/) If the breach or wrongful act be admitted, and the defendant seek to pro-

tect himself from the consequences thereof by other circumstances, he must
plead specially. Thus it has been held that a carrier to avail himself of a

statute which requires notice, must jalead it : Si/ms v. ChapUn et al, 5 A. & E. 634
;

Webb V. Page, 6 M. & G: 196. Eormerly in trover a lien could not be given in

evidence under not guilty : WliHe v. Teal, 12 A. & E. 106 ; Stancliffe v. Hardwicke,

8 l)owl. P. C. 762 ; see also Kynaston et al v. Crock, 14 M. & W. 266 : but now it

seems it may, and is at all events clearly admissible mider not possessed : Richarcb

T. Symons, 8 Q. B. 90.

(z) Taken from Eng. R. G. pi. No. 18 of H. T. 1853, the origin of which was
Eng. R. G. pi. 5 of H. T. 4 Wm. IV. Jervis N. R. 134, with which our old Rule

Q. B. pi. No. 5 of E. T. 5 Vic. Cam. R. 60, corresponded.

(a) The plaintiff must prove the abuttals as alleged, and though he will not

be defeated by a minute variance, yet he must show that the close in which the

trespass was committed is faithfully described in substance, so as to give the defen-

dant full information : Webber y . Richards, 1 Q. B. 439. A statement of two abut-

tals only may be sufficient: North v. htgnmells, 9 M. & W. 249. The descrip-

tion, as of a particular township, must be proved as laid : Mnttice v. Farr et al,

Tay. Rep. 218. A house, in one part of which the plaintiff's shop was kept,

and in the rest of which the plaintiff's clerk and his family resided, although

the plaintiff never resided there, was held to be properly described as plaintiff's

dwelling-house : Beatty v. McMasiers et al, T. T. 2 <fe 3 Vic. MS. R. & H. Dig.

" Trespass," ii. 10. Where the declaration stated that the defendant broke and

entered " certain lands of the plaintiff covered with water, being the bed and

channel of the river T, and under the same in the several parishes of L. in L, ia

the county of G." it was held that the locm hi quo was sufficiently described by

name : Lnle of Beaufort v. Vivan, 7 Ex. 580. The locus in quo should be designated

by abuttals or other "description as it was at the time of the trespass and not at

the time of the declaration filed : Humfrey v. The London and North West Rail-

way Co. lb. 325; see also Lempriere v. 'Humfrey, 3 A. <fe E. 181. In trespass to

a dwelling-house it has been held a bad plea to plead that the close in which,

<fec., is the close of the defendant : Vail v. Noble et al, 2 U. C. _Q. B. 142. So in.

trespass for breaking and entering the close of the plaintiff, it was held a bad

plea for the defendant to plead that the closes in which, &c., was not nor was

either of them the close of the plaintiff: Woodruff et al v. Davis, lb 404.

To a declaration setting out the close. by metes "and bounds, the defendant

pleaded that the part of the close on which, &c., was his close, and not the close

of the defendant, as stated in the plea, the replication was held good :
Hiscoit v.

Cox, 1 U. C. Q. B 489. To support an action of trespass upon the plea of the

close not being the close of the plaintiff, the plaintiff must prove an actual and

immediate occupation of the locus in quo : McNeil v. Train, 5 U. C. Q. B. 91,.

And under that plea the question of possession is a fact for the jury :
Ib^

i
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amend with costs, or give such particulars as the Court or Judge may
think reasonable, (t)

19. (r) In actions of trespass to land, the plea of " not guilty" shall

operate as a denial that the defendant committed the trespass alleged

in the place mentioned; {cc) but not as a denial of the plaintiff's pos-

session, or right of possession of that place, which, if intended to be

denied, must be traversed specially, (d)

20. (e) In actions for taking, damaging, or converting the plain-

tiff's goods, the plea of " not guilty" shall operate as a denial of the

(6) Court or Jiulr/e—Relative powers, see note w to section 48 C. L. P. Act.

(c) Taken from the Eng. R. G. pi. No. 19 of T. T. 1853, the origin of which
was Eng. R. G. pi. No. 5 of H. T. 4 Wm. IV. Jervis N. R. 134, with which our
old Rule Q. B. pr. No. 5 of E. T. 5 Vic. ; Cam. R. 60, corresponded.

[cc] AYhere in trespass quare clausum fregit by one of two defendants in

common it was proved that the defendant entered on the land under a writ of

execution against the goods of the other tenant, it was held that such entry
could not be given in evidence under not guilty : Neiokirk v. Payme, 6 0. S. 458.

{d) The plea of not jjossessed denies the possession stated in the declaration,

i. e. a sufficient possession to sustain the action : Heath v. Milward, 2 Bing. N.C.

98 ;
Harrison v. Dixon, 12 M. & W. 142 ; that is to say, as against a mere wrong-

doer the actual possession ; as against a defendant alleging title the legal right

to possession : Graham v. Feat, 1 East. 244 ; Pugh v. Roberts, 3 M. & W. 458

;

Broivne v. Dawson et al, 12 A. <fe E. 624 ; Asher et iix. v. Whiilock, L. R. 1 Q. B. 1

;

Purnell v. Young, 3 M. & W. 288 ; Harrison v. Dixon, 12 M. & W. 142 ;
Jones v.

Chapman et al, 2 Ex. 803. The jDlaintiff complained of an injury to a messuage
and premises in his possession, and the defendant pleaded not possessed ; and it

being found that the plaintiff had only part of the house, the defendant occupying

the rest, it was held that the plaintiff was entitled to a verdict: Fenn v. Grafton

et al, 2 Bing. N. C. 617. The plea of not possessed puts in issue the possession of

the close described in the declaration: Bond v. Downion, 2 A. it E. 26; and if

more than one close be described, the issue upon the plea is divisible, and the

defendant will be entitled to a verdict as to so much as is not proved: Fliythian

V. White et al, 1 M. & W. 216; Wilcox v. Montgomery, 5 0. S. 312. The owner
legally entitled cannot maintain trespass before entry: Litchfield v. Ready, 5 Ex.

939; Turner v. The Cameron's Coalbrook Steam Coal Co , lb. 932; Ryan v. Clark,

14 Q. B. 65 ; Harrison v. Blackburn, 1 7 C. B. N.S. 678. B]^t an actual entry, when
made, relates to the time of the legal rigiit to enter : Barnett v. Earl of Guildford,

11 Ex. 19 ; Anderson v. Radcliffe et al, E. B. <fe E. 806. The plea of liberum tene-

vientum admits the possession, and renders it incumbent on the defendant to

prove title either by deed or by showing twenty years' actual possession: Brest

v. Lever, 7 M. & W. 593. On this plea the plaintiff is entitled to a verdict if he
establish a title to that part of the close on which the trespass was committed,

and is not bound to prove litle to the whole close: Smith v. Royston, 8 M. «fc W.
381. To a declaration in tresp.iss quare clausam fregit, and for carrying away the

plaintiff's hay and corn, the plea of liberum tencmentum was held bad: Wilcox v.

Montgomery, 5 O.S; 312.

(e) Taken from Eng. R. G. pi. No. 20 of T. T. 1853, the origin of wliich was
Eng. R. G. pi. No. 5 of H. T. 4 Wm. IV. , Jervis N. R. 134, with which our old Rule
Q. B. pi. No. 5 of E. T. 5 Vic, Cam, R. 61, corresponded.
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defendant having committed the wrong alleged, by taking, damaging,

or converting the goods mentioned; (ee) but not of the plaintiff's pro-

perty therein. (/)

SI (^) In every case in which a defendant shall plead the general

issue, intending to give the special matter in evidence by virtue of an

Act of Parliament, he shall insert in the margin of the plea the words

"by statute," (Ji) together with the year or years of the reign in which

the Act or Acts of Parliament upon which he relies for that purpose

were passed, and also the chapter and section of each of such acts, (i)

(ee) In trespass for taking goods the defendant cannot under the general issue

even in mitigation of damages prove a repayment by him after action of the

money produced by the sale of the goods : Bundle v. Little et al, 6 Q. B. 174 ; see

further Clarke v. Durham et al, E. T. 3 Vic. MS. R. & H. Dig. " Trespass," il

16; Carey v. Tate, 6 O.S. 147; Abrams v. Moon, 1 U. C. Q. B. 552; Lunn v.

Turner et al, 4 U. C. Q. B. 282.

(/) The plea of no property puts in issue the property as well as the posses-

sion : Harrison v. Dixon, 12 M. & W. 142 ; Ashmore v. Hardy et al, 7 C. <fe P. 501.

Plaintiff to maintain the action should have had the possession of the goods

;

Ward V. Macaulay et al, 4. T. R. 489 ; Young v. Hichens, 6 Q. B. 606 ; either actual

or constructive: Smith v. Mills, 1 T. R. 675; or a legal right to the immediate

possession: Balme et al v. Hutton et al, 9 Bing. 471. But possession as a bailee

is sufficient even against the absolute owner for a wrongful taking of the goods

:

Cohvill V. Reeves, 2 Camp. 575; Brierly v. Kendall et al, 17 Q. B. 937; Turner

et alv. Hardcastle, 11 C. B. N.S. 683. Possession is prima facie evidence of title

against a wrong-doer : Elliott et ux. v. Kemp, 7 M. & W. 312, per Parke, J. If the

defendant claim the goods he may under this plea show his title and that the

plaintiff's title is fraudulent; for in such a case as against the defendant the

plaintiff has no property: Nicolls v. Bastard, 2 C. M. <fe R. 659 ;
Ashby v. Minnitt

el al, 8 A. (fe E. 121. It has been held that if the defendant justify taking the goods

as assignee of a bankrupt, and the plaintiff reply that the goods are not the goods

of the assignee but the goods of him, the plaintiff, he cannot under that replication

dispute the bankruptcy: Jones v. Brown et al, 1 Bing. N. C. 484.

{y) Taken from Eng. R. G. pi. No. 21 of T. T. 1853, the origin of which was

Eng. R. G. of T. T. 1 Vic. Jervis N. R. 156, with which our old Rule Q. B. pi.

No. 16 of E. T. 5 Vic. ; Cam. R. 24 corresponded,

(A) "According to the statute " instead of " by statute " written in the margin,

may be sufficient : Robertson v. Cooley et al, 7 U. C. Q. B. 305. The court will

not in general with this plea allow other pleas : Neale v. McKenzie, 2 Dowl. P.

C. 702; Fisher v. The Thames Junction Railway Co. 5 Dowl. P. C. 773; O'Brien

V. Clement, 15 M. & W. 435; Legge v. Boyd, 1 M. & G. 898; but see Langjord

V. Woods, 7 M. (fe G. 625; Bartholomew v. Carter, 9 Dowl. P. C. 896.

(i) Under our old rule the words " by statute " in the margin were sufficient.

It was not necessary to give the year of the passing of the statute^ much less the

chapter and section. The old English rule was not more exacting. But where

in an action of trespass for hunting over plaintiff's land, the defendant pleaded

not guilty by statute, the court on an affidavit of the plaintiff that he could not

discover the statute under which the defendant meant to justify, made absolute

a rule upon the defendant to point out within three days the statute under which

the plea was pleaded, or else that the words " by statute" should be struck out

m
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and sliall specify whether such acts are public or otherwise, otherwise

such plea shall be taken not to have been pleaded by virtue of any

Act of Parliament
; (j) and such memorandum shall be inserted in the

margin of the issue and of the msiprius record, (k)

9S. (Z) A plea containing a defence arising after the commencement

of the action, may be pleaded, together with pleas of defences arising

before the commencement of the action
;
(w) provided that the plaintiff

may confess such plea, and thereupon shall be entitled to the costs of

the cause up to the time of pleading such first mentioned plea, (n)

SS. (o) When a plea is pleaded with an allegation that the matter

of defence arose after the last pleading, (^) the plaintiff shall be at

liberty to confess such plea, and shall be entitled to the costs of the

cause up to the time of pleading such plea; {q) provided that this and

of the margin of his plea : Coi/ v. Lord Forester, 8 M. & W. 312. The comprehen-
siveness of the general issue "by statute" is not affected by any of the new
rules: Ross v. Clifion et al, 11 A. & E. 631,

(/) If the defendant omit to follow the requirements of this rule, he cannot
give special matter in evidence to bring himself within the terms of an act of

parliament which allows a plea of not guilty : Coy v. Lord Forester, 8 M. & W. 312.

An amendment may be allowed even after verdict: Edwards v. Hodges, 15 C. B.

477, or appeal : VanNatter v. The Buffalo and Lake Huron Raihoay Co. 27 U. C.

Q. B. 581. The parties may so act at the trial and subsequently as to be pre-

cluded from raising the objection of the omission of a particular statute in the
margin of a plea: Burridge v. Nicholetts, 6 H. cfe N. 383.

{k) Where a defendant pleaded not guilty, intending to justify under a statute,

but the nisi prius record had not the words "by statute" added to the margin,
the judge at nisi prius refused to allow an amendment by the addition of these

words, as it could not be shown that they were in the margin of the defendant's

plea: Forman v. Dawes et al, 1 Car. & M. 127.

(1) Taten from Eng. R. G. pi. No, 22 of T, T. 1853.

(m) It is enacted by the C. L. P. Act that " any defence arising after the com-
mencement of the action shall be pleaded according to the fact:" section 97.

The notes to that section may be read with reference to the rule here annotated,

and in addition to the cases there cited see Jo)ies v. Hill, L. R. 5 Q. B. 230.

(n) Where the defendant after pleading by leave of a judge withdraws his plea

and pleads matter of defence arising afterwards, and the plaintiff confesses such

plea, the plaintiff is entitled to his costs up to the time of pleading such plea

:

Hotvart/i v. Brown, 1 H. <fe C. 694,

(o) Taken from Eng. R. G, pi. No. 23 of T. T. 1853.

(;j) Commonly known as a plea jomw darrein continuance : see section 98 C.

L. P. Act, and notes thereto.

{q) If the plea go to' part only of the action, the plaintiff may enter a nolle

.prosequi or discontinuance ; but if he reply or demur, and the defendant succeed,

the ilofendant will be entitled to his costs up to the time of pleading: Lyttleton

V. Cross et al, 4 B. A C. 117.
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the precediag rule shall not apply to tlie case of such plea pleaded by

one or more only out of several defendants. (?•)

S4. (s) If a plaintiff in ejectment be non-suited at the trial, the

defendant shall be entitled to judgment for his costs of suit. (/)

@5. (m) No entry of continuances by way of imparlance, airia advis-

ari vult, vicecomes non misit hreve, or otherwise, shall be made on any

record or roll whatever, or in the pleadings, (r)

(r) It has been held that if one of several defendants plead a plea of bank-

ruptcy at nisi prius, the plaintiff cannot confess such plea and go to trial with

the other defendants : Pascall v. Horsley et al, 3 C. <fe P. 872. But bankruptcy or

composition in the case of a sole defendant may be pleaded since the last plead-

ing: see Barnett v. The London and North Western Railway Co. 5 H. tfe N. 604
;

The Staffordshire Banking Co. [Limited) v. Emmott, L. R. 2 Ex. 208 ;
Morgan et al

V. Harding et al, 11 W. R. 65 ; Brooks v. Jennings, L. R. 1 C. P. 4*76; Tetley et al

V. Wanless, L. R. 2 Ex. 21 ; s. c. in error, lb. 2*75.

(s) Taken from Eng. R. G. pi. No. 29 of T. T. 1853.

(<) If the defendant appear, and the claimant do not appear at the trial, the

claimant shall be non-suited : Con. Stat. U. C. cap. 27, s. 24.

(m) Taken from Eng. R. G. pi. No. 31 of T. T. 1853, the origin of which was
Eng. R. G. No. 2 of H. T. 4 Wm. IV. Jervis N. R. 115, with which our old Rule

Q. B. pi. No. 23 of E. T. 5 Vic. Cam. R. 29 corresponded.

{y) These forms, all of which have been long disused, may, as a matter of

curiosity, be found upon reference to 2 Wms. Saund. 2 a, n.

t



FOEMS TO THE COMMON LAW PEOCEDURE ACT.

SCHEDULE A.

1.

—

Form of an Issue in general.

In the Q. B. {or C. P., as the case may he.)

The day of , in the year of our Lord 18 . (date of Declaration.)

{The Venue.) A. B., by P, A., his Attorney [or in person, as the case may
he), sues C. D., who has been summoned to answer the said A. B., by
virtue of a writ issued on the day of , in the year of our Lord
(the date of thefirst lorit), out of Her Majesty's Court of Queen's Bench {or

Common Pleas, as the case may he), for, &c. {copy the Declaration from these

words to the end, and all the Pleadings with their dates, writing each Plea or

Pleading in a separate paragraph, and mimhering the same as in the Pleading
aied, and conclude thus) : Therefore let a Jury come, &c.

2.

—

S])ecial Casefor the opinion of tlie Court, under Sec. 85, {a) xohere the

allowance or d.isalloioance of a particular item or items depends on
a question of laio.

In the Q. B. {or C. P.)

Between A. B., Plaintiff,

and
C. D., Defendant.

The following case is stated for the opinion of the Court under a rule of

Court {or order of the Hon. Mr. Justice ), dated the day of

18 , made pursuant to the eighty-fifth section of the Common Law Pro-

cedure Act, 185G, {here state the material facts of the case hearing upon i/ie

question of law to he decided.)

The question {or questions) for the opinion of the Court is {or are)

First,—Whether, &c.

Second,—Whether, &c.

3,

—

Issue to he tried hy a Jury where the Court or a Judge lias directed it

under Sec. 85, (b) where the allowance or disallowance of a parti-
cular item or items depends on a question offact.

In the Q. B. {or C. P.)

The day of 18 , {date of Issue when delivered hy the plaintiff.)

(Venue.) A. B., by his Attorney, sues C. P., and the plaintiff {or defen-

dant) afurms, and the defendant {or plaintiff) denies, that, &o., {here state

the question of fact to he tried, as directed by the Court or a Judge. In some
cases it may he advisahle to state an inducement before stating the question in

dispute. If there be more than one question to be decided, state it thus) : and

(a) C. S. U. C. cap. 22, s. 15?. (h) C. S, U. C. cap 22, s. 159.
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the said plaintifiF [or defendant) also affirms, and the defendant (or plain-

tiff) also denies, that, &c. And it has been ordered by the Court {or by
the Hon. Mr. Justice ) that the said question {or questions) shall be

tried by a Jury. Therefore let the same be tried accordingly.

4.

—

Special Case stated hy an Arbitrator under Sec. 8G. (c)

{III tlie Special Case the Arbitrator must state whether the Arbitration is

under a compulsory reference under the Act, or whether it is upon a reference

by consent of the parties cohere the submission has been or is to be made a Rule

of one of the Courts. In the former case the Aicard must be entitled in the

Court and Cause, and the Rtde of Court must be set forth. In the latter case

the terms of the reference relating to the submission, being a Rule of Court,

must be set forth.)

5.

—

Form of a Ifisi Prius Record in ordinary cases.

{Tlie Nisi Prius Record ivill be a copy of the Issue, as delivered in the action.)

6.

—

Form of a Postea on a mrdict for the plaintiff on all the issues, and
where the defendant ajypt^d^s at the trial.

Afterwards, on the day of A. D. , at , in the County

[or United Counties) of , before , one of the Justices of our

Lady the Queen, assigned to take the Assizes in and for the within County

(or United Counties), come the parties within mentioned, by their respective

Attornies within mentioned ; and a Jury of the said County {or United

Counties) being summoned also come, who, being sworn to try the matters

in question between the said parties, upon their oaths say, that {state the

negative or affirmuiive of the issue as it is found for the plaintiff; and in the

terms adopted by the pleading. If there be several issues joined and tried, then

say), as to the first issue joined, upon their oath say that, &c. {slate the

affirmative or negative of the issue, as it is found for the plaintiff) ; and as to

the second issue within joined, the Jury aforesaid, upon their oath afore-

said, say, that, &c. {so proceed to state the finding of the Jury upon all the

issues. Conclude by stating an assessment of the damages thus) : and they

assess the damages of the plaintiff on occasion of the premises within com-

plained of by him, over and above his costs of suit, at £ . Therefore, &c.

7.

—

Postea on the Issue numbered 3, ante.

{The same as in ordinary cases, except that there is no assessment of damages.)

S.—Postea lohere a Judge, upon a trial before him, directs a reference on

some of the issues, and of the accounts involved therein, and talces a

'cerdict on others of the issues, referring the amount of damages

under Sec. 156. {d)

Afterwards, on the day of 18 , {fJie Commission day of the

Assizes,) at , in the County {or United Counties) of , at the

Assizes there holden before the Hon. , one of Her Majesty's Justices

(c) C. S. U. C. cap. 22, s. 162. (d) C. S. U. C. cap. 22, s. 160.

I
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of the Court of for Upper Canada, come the parties within mentioned,
by their Attorneys within mentioned ; and a Jury of the said County (or

United Counties) being summoned, also come and are sworn to try the
matters in question between the said parties: and as to the plaintiiF's

claim in the count of the Declaration within mentioned, it appears
to the %aid Judge that the questions arising thereon involve the investiga-

tion of long accounts on the plaintiff's side ; and that the questions arising

on the defendant's plea that the plaintiff at the commencement of this suit

was and still is indebted to the defendant in an amount equal to [or

greater than, as the case may be) the plaintiff's claim within mentioned,
involve the investigation of long accounts on the defendant's side, which
cannot be conveniently tried before him. And hereupon the said Judge
orders and directs that a verdict be entered on each of the issues on the
said count of the Declaration, in favor of the plaintiff, except upon
the issue on the plea to the said count , that the alleged cause
of action did not accrue within six years before this suit ; and that such
rerdict shall be subject to, and that the matters in difference between the
said parties on the said count (except as to the said last mentioned
plea) be referred to the award of upon the terms that (set forth the

terms of the order) ; and as to the said plea so excepted, the Jurors
aforesaid upon their oath say, that the alleged cause of action in the

said count did accrue within six years next before this suit. And as

to the plaintiff's claim in the count [or counts) within mentioned, the

Jurors aforesaid upon their oath say, that the defendant did not promise
as alleged. Therefore, &c. [This is only given as a geiieral gtdde, and must
he varied according to the pleadings, terms of reference, and circumstances of
each case)

9.

—

Fo7'7n ofJudgment for Plaintiff on a Verdict.

[Copy the Nisi Frius Record, and then proceed thus): Afterwards, on
the day of , in the year of our Lord , {day of signing final

Judgment,) come the parties aforesaid, by their respective Attorneys afore-

said [or as the case may be), and the Hon. Mr. Justice , assigned to

take the Aesizes in and for the said County (or United Counties), before
whom the said issue was (or issues were) tried, hath sent hither his record,

had before him, in these words, &c. (copy the postea). Therefore it is con-
sidered, that the plaintiff do recover against the defendant the said moneys
by the Jurors aforesaid in form aforesaid assessed [or if the action be in

debt, and the Jury do not assess the debt, but only the damages, then say, do
recover against the defendant the said debt of £ , and the moneys by
the Jurors aforesaid in form aforesaid assessed) ; and also £ , for his

costs of suit, by the Court here adjudged, of increase to the plaintiff;

which said moneys and costs {or debt, damages and costs) in the whole
amount to £ . {In the margin of the roll, opposite the words " therefore

it is considered," write Judgment signed the day of , A. D.
,

stating the day of signing the Judgment.)

10.

—

Form of Postea, on a verdict finding a balance in favor of a Defen-
dant, on a 2^lea of Set-off, and on other pleas.

Afterwards, on the day of , A. D. (the Commission day of
tJie Assizes), before the Hon. , one of the Justices assigned to take
the Assizes in and for the within County (or United Counties), come the
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parties within mentioned, by their respective Attorneys within mentioned
;

and a Jury of the said County {or United Counties) being summoned, also

come, who, being sworn to try the matters in question between the said

parties, upon their oath say {if non-assumpsit ivas the first pica), as to the

first issue within joined, that the defendant did not promise as within
alleged {or if the first plea loas, that he never was indebted, say tjaat the

defendant never was indebted, as within alleged). And as to the second
issue within joined, the Jurors aforesaid, upon their oath aforesaid, say

that the plaintiff was and is indebted to the defendant, as within alleged,

in an amount greater than the plaintiff's claim in the declaration within

alleged ; and they further say, that the balance due from the plaintiff to

the defendant, upon the matters contained in the said declaration and the

said second plea, amounts to £ . Therefore, &c.

11.

—

Forin of Judgment for Defendant thereon.

{Proceed in the usualform to the end of the Postea, and then thus) : There-

fore it is considered that the plaintiff do take nothing by his said writ,

but that the defendant do recover against the plaintiff the sum of £
,

in form aforesaid, found to be due from the plaintiff to the defendant,

together with £ for his costs of defence,—amounting in the whole

to £
{In the margin of the roll, opposite the icords "therefore it is considered,"

write Judgment signed the day of , A. D. ).

12.

—

Form of Judgment on a Special Case stated dy an Arhitratoi\

(vide ante No. 4).

{Copy the special case, and then proceed thus): Afterwards, on the

day of , 18 , come here the parties aforesaid, and the Court is of

opinion that {state the opinion of the Court on the question or questions stated

in the case, in the aiffirmative or negative as the case may he). Therefore it is

considered that the plaintiff do recover against the defendant the said

£ , and £ for his costs of suit.

{In the margin, op>posite the words " therefore it is considered," &c., write

Judgment signed the day of 18 , inserting the day of signing

final Judgment.

)

13.

—

Form of an Issue tchen it is directed to le tried ty the Judge of the

County Court.

{Commence the issue as in Form No. 1, above prescribed, then copy all the

pleadings, and after the joinder of issue proceed as follows) : And forasmuch

as the sum sought to be recovered, and endorsed on the copy of the original

process served, does not exceed £ ,
{or and forasmuch as the debt or

demand sought to be recovered is alleged to be ascertained by the signature

of the defendant,) hereupon on the day of , in the year 18 ,

{date of the Writ of Trial,) pursuant to the statute, the Judge of the County
Court for the County {or United Counties) of is commanded that he

proceed to try such issue {or issues) at the first {or second) sittings to be

nest hereafter holden of the said County Court, by a Jury returned for the

trial of Issues joined in the said Court ; and when the same shall have

been tried, that he make known to the Court here what shall have been
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^one by virtue of the writ of our Lady the Queen, to him in that behalf
directed, with the finding of the Jury thereon endorsed, within ten daya
after the execution thereof.

14:.—Form of the Writ of Trial

Victoria, by the Grace of God, of the United Kingdom of Great Britain
and Ireland, Queen, Defender of the Faith.

To the Judge of the County Court of :

Whereas A. B., plaintiff in our Court of Queen's Bench {or Common
Pleas) in and for Upper Canada, at Toronto, on the day of , 13 ,

(the date of the summons or other first process,) impleaded C. D. in an action
for, &c. (here recite the Declaration in the past teiise.) And whereas the
defendant, on the day of last {date of the plea), by his Attorney
{or as the case may be), came into our said'Courfc and said {here recite the

pleas and pleadings to the joinder of issue). And whereas the sura sought
to be recovered in the said action, and endorsed on the writ of summons
{or as the case may be) thereon, does not exceed £ . {Or) And whereas
the debt or demand sought to be recovered in this action is alleged to bo
ascertained by the signature of the defendant, and it is fitting that tha

issue {or issues) should be tried before you the said Judge : We, therefore,

pursuant to the statute in such cases made and provided, command you
that you do proceed to try the said issue {or issues) at the first {or second)

sittings of the said County Court, to be holden next after the date of this

our writ, by a Jury returned for the trial at the said sittings of Issues

joined in the said County Court : and when the same shall have been
tried in manner aforesaid, Wo command you that you make known to our
Justices of our said Court of Queen's Bench {or Common Pleas), at Toronto,

what shall have been done by virtue of this writ with the finding of the

Jury, hereon endorsed, within ten days after the execution hereof.

Witness, &c..

15.

—

Form of Endorsement of the Verdict on the Writ of Trial.

Afterwards, on the day of , 18 , {the day of trial,) before

me, Esquire, Judge of the County Court within mentioned, came as

well the within named plaintiff as the within named defendant, by their

respective Attorneys within named {or as the case may be), and the jurors

of the Jury whereof mention is within made being summoned also came,

and being duly sworn to try the issue {or issues), on their oath said that,

<feo. {state the finding oj the Jury as on a postea on a trial at Nisi Prius.)

16.

—

The nice in case a Nonsuit takes place.

{Proceed as in the above Form, but after the'words " duly sworn to try the

issue within mentioned," proceed as follows) : and were ready to give their

verdict in that behalf; but the plaintiff being solemnly called, came not,

nor did he further prosecute his suit against the defendant.

17.

—

Form of Judgment for Plaintiffs after Verdict on Writ of Trial.

{Copy the Issue, and then i^roceed as follows) : Afterwards, on the day
of , 18 , {day of signing final Judgment) come the parties aforesaid,

bj their respective Attorneys aforesaid (or as the ca^e may be); and the

47
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said Judge, before whom the said issue {or issues) came on to be tried,

hath sent hither the said last mentioned writ, with an endorsement
thereon, which said endorsement is in these words, to wit: {copij the

endorsement) Therefore it is considered, &c. {conclude as in other cases.

See the Form Supra No. 9.)

18,

—

Form of Entry after Judgment ly Default or 0)i Demurrer, where
the Damages are to ie assessed before a Judge of a County Court.

( Copy the pleadings commencing the Issue, as in Form No. 1, and proceed)

and the defendant, in his proper person {or by , his Attorney), says

nothing in bar or preclusion of the said action of the plaintiff, whereby the

plaintiff remains therein undefended against the defendant {or copy to the

end of the Demurrer book, and theii proceed) : and hereupon, on the day
of , 18 , {the day of giving judgment on the demurrer,) came here as

well the plaintiff as the defendant, by their respective Attorneys aforesaid

;

and it appears to the Court here that the declaration {or replication) is good
in substance {or that the plea aforesaid is bad in substance). Wherefore
the plaintiff ought to recover against the defendant his damages on occasion

of the premises above complained of by him. But because it is unknown
to the Court here what damages the plaintiff hath sustained on occasion of

the premises, hereupon, on the day of , 18 , {date of writ of
inquiry,) the Judge of the County Court of the County {or United Counties)

of is commanded that he diligently enquire what damages the plain-

tiff hath sustained by reason of the premises, at the first {or second) sittings

to be next hereafter holden of the said County Court by a Jury returned at

such sittings ; and that he make known to the Court here what shall have
been done by virtue of the writ of our Lady the Queen to him in that

behalf directed, within ten days after the execution thereof.

19.

—

Form of Writ of Inquiry.

Victoria, &c. {as in Form No. 14.)

To the Judge, &c. {as before.)

"Whereas, &c. {as in Form No. 14, setting out to the end of the Declaration,

and proceeding as in Form No. 16, according as it is on judgment by default

cr judgment on demurrer, and proceed). But because it is unknown to the

said Court here what damages the plaintiff hath sustained by reason

thereof, and it is fitting the same should be enquired of by you the said

Judge, We, therefore, pursuant to the statute in such case made and pro-

vided, command you that you do diligently enquire what damages the said

plaintiff hath sustained by reason of the premises, at the first (or second)

sittings to be next hereafter holden of the said County Court, by a Jury
returned at such sittings for the trial of Issues joined in such Court, And
we further command you that you make known to our Justices of our said

Court of Queen's Bench {or Common Pleas), at Toronto, what shall have

been done by virtue of this Writ with the finding of the Jury hereon

endorsed, within ten days next after the execution hereof.

Witness, &c.

20.

—

Form of Return to be endorsed.

Afterwards, on the day of , 18 , {day of Assessment) before

me, , Esquire, Judge of the County Court within mentioned, came
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the within named plaintiff by his Attorney within named, and the jurors

of the Jury whereof mention is within made, being summoned, also cime
and being duly sworn to assess the damages sustained by the plaintiff by
reason of the premises within mentioned, say on their oath, that the plain-

tiff hath sustained damages on occasion thereof over and above his costs

and charges by him about his suit in that behalf expended to £

21.

—

Form of Judgment thereon.

Afterwards, &c. (as in Form No. 15), came the plaintiff by bis Attorney
aforesaid, and the said Judge before whom the said damages were assessed,

hath sent hither the said last mentioned writ, with an endorsement thereon,

in these words, to wit [copi/ the Endorsement). Therefore it is considered,

&c. {conclude as in other cases)

.

22.

—

Form of Issue, where there are Issues in fact to he tried, as well as

damages to he assessed on default, or on issues in law hefore the

County Court.

{Commence as in No. 1, copying the pleadings, the Joinder of Issue, adding
the similiter, and inseHing the Joinder of Issue to be tried by the record or the

judgment by default as to jjart of the pleadings, or the judgment by the plain-

tiff on demurrer, as the case may be, and if there he judgment by default, or

judgment for plaintiff on a trial by the record or upon demurrer, proceed thus.)

Wherefore the plaintiff ought to recover against the defendant his damages
on occasion of the premises, &c. And because it is at present unknown to

the Court here whether the defendant will be convicted of the premises
upon which issue is above joined between the parties or not, and because
it is also unknown to the Court here what damages the plaintiff hath
sustained on occasion of the premises, whereof it is considered that the

plaintiff ought' to recover his damages as aforesaid, and it is convenient
and necessary that there be but one taxation of damages in this suit, there-

fore let the giving of judgment in this behalf against the said defendant

be stayed until the trial of the said Issue {or Issues) above joined between
the said parties be tried by the Country (or if judgment on demurrer, or on
the trial by the record has not been given—then after the entry oj the joinder

of issue in fact and the demurrer or on the trial by the record—proceed.) And
because the Court here are not yet advised what judgment to give upon
the premises whereof the parties have put themselves upon the judgment
of the Court {or as the case may be). And because the Court here are not

advised what judgment to give upon the premises whereon issue is joined

between the said parties to be tried by the record. And because it is con-

venient and necessary that there be but one taxation of damages in this

suit, and forasmuch as the sum sought to be recovered and endorsed on
the copy of the original process served, does not exceed £

,
{or fv>ras-

much as the debt or demand sought to be recovered is alleged to bo ascer-

tained by the signature of the defendant,) hereupon on the day of

18
,
{date of the Writ of Trial and enquiry) the Judge of the County Court

of the County {or United Counties) of is commanded that he proceed,

as well to try the issue {or issues) joined between the parties to be tried

by the Country, as also, diligently to enquire what damages the said plaintiff

hath sustained on occasion of the premises whereof it is considered that

the plaintiff ought to recover against the defendaat on occasion thereof ar
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aforesaid, {or according to the fads the premises whereof the parties have
put themselves upon the judgment of the Court as aforesaid, or the premises
•wherein issue is joined between the parties to be tried by the Record, if

judgment shall happen to be thereupon given for the plaintiff) at the first

(or second sittings) to be next hereafter holden of the said County Court, •

by a Jury returned at such sittings for the trial of issues joined in the said

Court, and that he make known to the Court here what shall have been
done by virtue of the Writ of our Lady the Queen to him in that behalf
directed, with the finding of the Jury thereon endorsed, within ten days
next after the execution thereof.

23.

—

Form of Writ of Enquiry to try the issues and assess damages contin-

gently on demurrer or issue by the record or where there is judgment
by default or on demurrer as to part.

(
Commence the Writ as in number 17, setting out the pleadings, joinder in

issue, c&c, as the case may be, and according to the suitable form given in

number 20, and then proceed.) We, therefore, pursuant to the statute in

such case made and provided, command you that you do proceed to try

the issue (or issues) joined between the parties, to be tried by the Country,

and also diligently enquire what damages the plaintiff hath sustained by
occasion of the premises, whereof it is considered that the plaintiff ought

to recover against the defendant his damages on occasion thereof as afore-

said [or the premises whereof the parties have put themselves upon the

judgment of the Court as aforesaid or the premises whereon issue is joined

between the parties to be tried by the record as aforesaid, as the case may
he) if judgment shall happen to be thereupon given for the plaintiff, at

the first (or second) sittings to be next hereafter holden of the said County
Court by a jury returned at such sittings for the trial of issues joined in

the said County Court— and that you make known to us in our said

Court of Queen's Bench (or Common Pleas) at Toronto, what shall have

been done by virtue of this Writ with the finding of the jury hereupon
endorsed, within ten days after the execution hereof. Witness, &c.

24.

—

Form of Endorsement of Verdict thereon.

Afterwards, on the day of , 18 , [day of the Trial, dx.) before

rae, , Esquire, Judge of the County Court of the County {or United

Counties) within mentioned, came as well the within named parties by
their respective Attorneys within named {or otherwise, as the case may be),

and the jurors of the Jury, whereof mention is within made, being

summoned also come and being duly sworn to try the issue (or issues),

and also to assess the damages sustained by the plaintiff on occasion of

the premises within mentioned, on their oath, said (&c., accot'ding to the

finding of the Jury on the issues, and iffor the plaintiff, proceed), and the

said jurors upon their oath aforesaid said that the plaintiff hath sustained

damages on occasion thereof, and on occasion of the other premises within

mentioned, over and above his costs and charges by him about his suit in

this behalf expended, to £ .

25.

—

Form of Nonsuit thereon.

{Proceed as inform No. 24, to the statement thai the Jury toere sworn, (le-
afier the end oftvhich statement, proceed as follows)—were ready to give their
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verdict in that behalf, but the plaintiff, being solemnly called, came not,

nor did he further prosecute his said suit against the defendant.

26.

—

Form of Judgment thereon.

{This will he mutatis mutandis, according to the directions given in No. 21.)

27.

—

Form of Entry of Judgment, lohere the Court or a Jxidge decider in

a summary manner, binder section 84, (c) 'before declaration.

In the Queen's Bench {or Common Pleas)

Upper Canada, ] The day of , 18 , {the day on which Judgment
to -wit,

J
is signed) A. B. in his own person {or by his

Attorney,) on the day of , 18 , sued out a Writ of Summons
ae;ainst C. D., and the said C. D., on the day of , 18 , by his

Attorney {or in person) caused an appearance to be entered for him to the

said Writ {or and the said C. D. did not cause an appearance to be entered

for him pursuant to the exigency of the said Writ) and afterwards by a

rule of the said Court of Queen's Bench {or Common Pleas) {or by an order

of the Honorable one of the Justices of the Court of ), dated

the day of , 18 , made in pursuance of the eighty-fourth section

of the Common Law Procedure Act, 1856. It was ordered that the said

C. D. should pay to the said A. B. the sum of £ {setting out the terms or

substance of the nde or order, and if costs were ordered, proceeding tJius) toge-

ther with the costs of the said A. B., by him expended in and about the said

V/rit and the proceedings thereupon. And now on the day of
,

18
,
{the day of signing Judgment) it is manifestly shown that the said

C. D. hath not paid the said sum of £ , and the said costs, therefore it

is considered that the said A. B. do recover against the said C. D. the said

sum of £ so ordered to be paid as aforesaid, aid also £> for his costs

of suit by the Court here adjudged to the said A. B., which said moneys
and costs in the whole amount to £ ,

{in the margin of the rule opposite

the icords "therefore it is considered " ivriie "judgment signed the day
of , A. D. ," stating the day of signing Judgment).

28.

—

The like, where the case is referred to an Arbitrator.

{Proceed as in foregoingform, No. 27, doicn to the words " It was ordered,"

and then proceed as follows)—It was ordered that the claim of the plaintiff

be referred to {stating the name of the referee, and the substance of the ride or

order of reference)—And afterwards the said {referee) by his award {or

certificate) did award {or certify) that there was due and payable from the

said C. D. to the said A. B. the sum of £ and now on this day
of , 18 , {the day of signing Judgment) it is manifestly shown that

the said C. D. hath not paid the said sum of £ . Therefore it is con-

sidered that the said A. B. do recover against the said C. D. the said sum
of £ , {the amount awarded or certified; and if costs were given by tJie

rule or order or were directed to abide the event of the referaice, and also £
for liis costs. Conclude as in the precedingform No. 27).

(
lUtese two Forms Nos. 27 and 28 may be so altered and modeled as to suit

other cases arising under section 84.) {b)

(«) C. S. U. C. cap. 22, a. 158. {I') C. S. U. C cap. 22, s. 158.
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WRITS OF EXECUTION.

29.

—

Fieri Facias on a Judgment for Plaintiff in asmmpsit.

Victoria, by the Grace of God, of the United Kingdom of Great Britain
and Ireland, Queen, Defender of the Faith.

To the Sheriff of , Greeting.

We command you that of the goods and chattels in your Bailiwick
of ,

you cause to be made £, , which lately in our Court of
Queen's Bench [or Common Pleas) before the Justices of our said Court at

Toronto, recovered against for damages which had sustained,

as well by reason of the not performing certain promises and undertakings
then lately made by the said to the said as for costs and charges
by about suit in that behalf expended, whereof the said

is convicted as appears of record, and have that money before our Justices

aforesaid at Toronto immediately after the execution hereof to be rendered
to the said , and in what manner you shall have executed this our
Writ make appear to our Justices aforesaid at Toronto immediately after

the execution hereof, and have you there then this Writ.

Witness at Toronto, the day of , in the year of our Lord, 18 .

ZO.—The Wee in DeU.

[Commence as in No. 20, and proceed down to "cause to be made,'-' tJien

proceed as folloios,) as well a certain debt of £ , which lately in

our Court of Queen's Bench [or Common Pleas) before the Justices of our
said Court at Toronto recovered against , as also [if the judgment he

in thatform) for damages which had sustained, as well by occasion

of the detaining of that debt as for his costs and charges, &c. [conclude as

in the foregoing form, lohich may be varied to suit cases in trespass and other

kinds of action, except ejectment.)

31.

—

The like against Lands.
Victoria, &c.

To the Sheriff, &c.

We command you that of the lands and tenements of , in your
Bailiwick, you cause to be made, etc., [as before) and have that money
before our Justices aforesaid at Toronto immediately after the expiration

of twelve months from the day of your receipt hereof, and in what manner,
&c. (as before to the end.)

32.

—

Fiej'i Facias on a rule for payment of money under a judgment in

Form Xo. 27.

Victoria, &c.

To the Sheriff, &c.

We command you that of the goods and chattels of C. D. in your
Bailiwick, you cause to be made £ which lately in our Court of

Queen's Bench [or Common Pleas) by a rule of our said Court [or by an
order of the Honorable , one of the Justices of our Court of ,)

dated the day of , 18 , were ordered to be paid by the said C. D.

to A. B.,* as appears of record, and have that money before our Justices of

our said Court of at Toronto immediately after the execution hereof.
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and in what manner you shall have executed this our Writ, make appear
to our Justices aforesaid at Toronto immediately after the execution hereof,
and have you there then this Writ.

Witness, &q.

33.

—

Fieri Facias on a rule for payment of Money and Costs.

Victoria, &c., (as in form No. 32 down to the)* together with certain
costs in the said rule mentioned, which said costs have been taxed and
allowed by our said Court at £ , and have those moneys before, &c.
{cpncluding as in precedingform No. 32.)

34.

—

Fieri Facias on a rulefor payment of costs only.

Victoria, &c., {same as in form No. 32, to " made £ ,") for certain
costs which by a rule of our Court of Queen's Bench (or Common Pleas)
dated the _ day of , 18 , were ordered to be paid by the said C. D.
to A. B., which said costs have been taxed and allowed by our said Court
at the said sum as appears of record, and have that money before, &c.
{concluding as in preceding form. No. 32.)

35.— Writ of capias ad satisfaciendum on a Judgmentfor Plaintiff.

To the Sheriff of, &c.

We command you that you take C. D., if he shall be found in your
Bailiwick, and him safely keep so that you may have his body before our
Justices of our Court of Queen's Bench [or Common Pleas) at Toronto
immediately after the execution hereof, to satisfy & ,*

( the amount of
all moneys recovered by the judgment) which the said A. B . lately in our
Court of Queen's Bench (or Common Pleas) recovered against the said

C. D., for his damages (or debt and damages, or otherwise according to the

form of action) whereof the said C. D. is convicted, as appears to us of

record, and have you then there this Writ,
Witness, &c., (as in precedingform No. 32.)

36.— Writ of capias ad satisfacieruhim on a rule for payment of money.

Victoria, &c., [same as in form No. 35, to the *) which lately in our
Court of Queen's Bench (or Common Pleas) by a rule of our said Court
(or by an order of the Honorable , one of the Justices of our Court
of ,) dated the day of , 18 , were ordered to be paid by the

said C. D. to A. B., as appears to us of record, and have you then there

this Writ.

Witness, &c.

37.— Writ of capicLS ad. satisfaciendum on a rule for payment of money
and costs.

Victoria, &e., [same as No 36, doxon to the tvords "were ordered,") were
ordered to be paid by the said C. D. to the said A. B., together with certain

«osts in the said rule mentioned, which said costs have been taxed and
allowed by our said Court at £ ,

(the amount of the allocatur or allocaturs.
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if more than one,) as appears to us of record, and further to satisfy the said'

A. B. the said last mentioned sum, and have you then there this Writ.

Witness, &c.

38.— Writ of caxnas ad satisfaciendum on a rule for the payment of
costs only.

Victoria, &c., {same as in No. 35, down to the word "immediately,"
immediately after the execution hereof, to satisfy A. B. £ for certain

costs, which, by a rule of our Court of Queen's Bench {or Common Pleas

or by an order of the Honorable , one of the Justices of our Court

of ), dated the day of , 18 , were ordered to be paid by
the said C. D. to the said A. B., which said costs have been taxed and
allowed by our said Court at the said sura, as appears to us of record, and
have you there then this Writ.

Witness, &c.

39.— Writs of execution, where the Court or a Judge decides on tnatters of
account, under section 84. {a.)

{All these may heframed upon theforms already given, vide forms No. 32,

et seq. to No. 38, inclusive.)

40.— Writs of execution where matter of account is referred to and decided

on hj an Arbitrator, Officer of the Court, or Judge of the County
Court.

{The same as directed in the next preceding form, hid instead of stating the

levy to he of money ordered hy a rule or order. to he paid, say) £, , which
by an award (or certificate) dated the day of , 18 , {date of award
or certificate) made by E. F., an arbitrator appointed by the parties, or by
E. F., Clerk of the Crown and Pleas {or other officer, naming his office), of

our Court of or by E. F., Esquire, the Judge of the County Court
of

,
{or otherwise, as the case may he) was awarded {or certified) to be

due and payable from the said C. D. to A. B. as appears to us of record,

and have you there then this Writ.

Witness, &c.

41.— Writ of haherefacias in ejectment, upon a Judgment hy default.

Victoria, &c.

To the Sheriff of, &c.

Whereas A. B., lately in our Court of Queen's Bench {or Common PIea8)i

by the judgment of the said Court recovered possession of ,
{describe

the -property as in the Writ of ejectment, or if part only of the land has heen

recovered, describe such part as in the judgment) with the appurtenances in

your Bailiwick. Therefore we command you that without delay you cause

the said A. B. to have possession of the said land and premises, with the

appurtenances, and in what manner, &c. {as inform A^o. 29.)

42.— Writ of habere facias and fieri faciasfor costs upon a judgmentfor

Plaintiff in ejectment where defendant has apipeared.

Victoria, &c. Whereas A. B., lately in our Court of Queen's Bench {or

Common Pleas) recovered possession of {describe the property as in the Writ

(a) C.S. U. C. cap. 22, s. 158.

I
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ofejeeirneai, or if part only of the land has been recovered, describe such pari

as in the judgment), with the appurtenances in your Bailiwick, in an
action of ejectment at the suit of the said A. B. against C. D. Therefor©

we command you that without delay you cause the said A. B. to have
possession of the said land and premises, with tlie appurtenances—and we
also command you that of the goods and chattels of the said C. D. in your
Bailiwick, you cause to be made £ , which the said A. B., lately in our

said Court, recovered against the said C. D., for the said A. B.'s costs of

the said suit, whereof the said C. D. is convicted, and have that money in

our said Court immediately after the execution hereof, to be rendered to

the said A. B,, and in what manner, &o. {as inform No. 29.)

4:3.— Writ of fieri facias for costs only on a judgment for Plaintiff in
ejectment where defendant has a2i2>eared.

Victoria, &c. (as inform No. 29, doton to the uvrd " recovered,") recovered
against him for the said A, B.'s costs in an action of ejectment brouijht by
the said A. B. against the said C. D. in that Court whereof the said C. D.
is convicted, and have that money, &3. (as in the next preceding fvnn to

the end.)

44.— Writ of habere facias possessionem on a rule to deliver possession of
land x>ursuant to an aioard under section 96. (a)

Victoria, &c.
To the Sheriff of, &c.

We command you that without delay you cause A. B. to have possession

of (Jiere describe the lands and tenements as in the rule for the delivery of
possession), and of which lands and tenements by a rule of our Court of
Queen's Bench (or Common Pleas) dated the day of , 18 , made
pursuant to the 96th (b) section of the Common Law Procedure Act, 1856,
E. F. {the party named in the rule) was ordered to deliver possession to the

said A. B., and in what manner you have executed this our said Writ,
make appear to our said Court at Toront(^immediately after the execution
hereof, and have you there ^then'this Writ.

Witness, &c.

45.

—

FL Fa. against a garnishee under the 19Qt?i (c) section uhcn the debt

is not disputed or garnishee does not ajipeai'.

Victoria, &c.

To the Sheriff, &c.
We command you that of the goods and chattels of E. F. in your

Bailiwick you cause to be levied £> , being the amount of {or part of
the amount of, if the debt be more than the judgment debt) a debt due from
the said E. F. to C. D. heretofore attached in the hands of the said E. F.

by an order of the Honorable , one of the Justices of our Court of
Queen's Bench {or Common Pleas) dated the day of , 18 ,

pursuant
to the statute made in such case, to satisfy {or if the debt be less than the

iudgment debt) towards satisfying £ , which A. B. lately in our Court
of Queen's Bench {or Common Pleas) recovered against the said C. D.,

(a) C. S. U. C. cap. 22, s. Hi. (6) C. S. U. C. a 22, s. Hi.
(c) C. S. U. C. c. 22, 8. 290.
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whereof the said C. D. is convicted, as appears to us of record, and tha

you have that sum of £ before our said Court immediately after the

execution hereof to be rendered to the said A. B. and in what manner, &c.

(concluding as in form No. 29.)

46.

—

Ca Sa in the liJce case.

Victoria, &c.

To the Sheriff, &o.

We command you that you take E. F. if he be found in your Biiliwick

,

and him safely keep so that you may have his body before our Justices of
our Court of at Toronto, immediately after the execution hereof, to

satisfy A. B., £, being the amount [or part of the amount if the debt he

more than thejudgment debt) of a debt due from the said E. F. to C. D. here-

tofore attached in the hands of the said E. F. by an order of the Honorable
one of the Justices of our Court of , dated the day of , 18

,

pursuant to the statute in such case made to satisfy [or towards satisfying,

if the debt be less than the judgment debt) £ which the said A. B. lately

in our said Court of recovered against the said C. D. whereof the said
C. D. is convicted as appears to us of record, and have you there then this

Writ.
^

Witness, &c.

47.— Writ against garnishee to shew cause tohy the judgment creditor
should not have execution against himfor the debt disputed by him^
'under section 197. (a)

Victoria, &c.

To E. F. of in the County of
We command you, that within eight days after the service of this Writ

upon you, inclusive of the day of such service, you appear in our Court of
Queen's Bench (or Common Pleas) to show cause why A. B. should not
have execution against you for £ , being the amount [or part of the
amount iftJie debt exceeds thejudgment debt) of a debt due from you to C. D.
to satisfy [or towards satisfying if the debt be less than the judgment debt)

£ , which on the day of , 18 , [date of judgment) the said
A. B. by a judgment of our Court of recovered against the said C. D.
and for costs of suit in this behalf, and take notice that in default of your
not so doing the said A. B. may proceed to execution against you.

Witness, &c.

I7ie following endorsement must be made on the Writ—This Writ was issued
by R. A. [Plaintiff's Attorney's name in full) of [place of abode in full,
also if sued out as agent for another Attorney here say " as agent for A. A.
of ,") Attorney for the said A. B., or if sued out by the Plaintiff in

person, '' This Writ was issued in person by the Plaintiff within named
who resides at ," [mentioning the City, Town Incorporated or other

Village, or the Township within which such Plaintiff resides.) The Plaintiff

claims £ [the amount of the debt claimed from the garnishee) and £
for costs, and if the amount thereof be paid to the Plaintiff or his Attorney
within eight days from the service hereof, further proceedings will be
stayed. ( Within three days after the servicefill up thefollowing endorsement,)
This Writ was served by me X. Y. on E. F. on the day of , 18 .

(a) C. S. U. C. cap. 22, s. 291.
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48.

—

Declaration thereon.

la the Queen's Bench {or Common Pleas.)

The day of , A. D. 18 .

( Venue) A. B. by his Attorney {or in person) sues E. F. by a Writ
issued out of this Court in these words—Victoria, &c. {copy the Writ) and
the said E. F. has appeared to the said Writ, and the said A. B. by his

Attorney aforesaid says that the said debt due from the said E. F. to the

said C. D. is for, &c. {here state the debt as in a declaration in ordinary cases),

and the said A. B, prays that execution may be adjudged to him accord-

ingly for the said £ , and for costs in this behalf.

49.

—

Plea thereto.

In the Queen's Bench {or Common Pleas).

The day of , 18 .

E. F. ] The said E. F. by his Attorney, says that he never was
ats. I indebted to the said CD. as alleged [or plead such other defence

A. B. J or several defences as in other cases.)

50.

—

Issue thereon.

{Copy the Declaration and^Pleadings, and conclude thus). Therefore let a

Jury come, &c.

51.

—

Postea thereon.

The same as in ordinary cases, omitting the assessment of damages.

52.

—

Judgmentfor Plaintiff therein.

The same as in ordinary cases to the statement of the judgment, ivhicJi may
be thus, Therefore it is considered that the said A. B. have execution
against the said E. F. for the said £ , the amount {or part of the

amount) of the said debt due from him to the said C. D., to satisfy {or

towards satisfying, if the debt be less than the judgment debt,) the said £ ,

which the said A. B. on the said day of , 18 , {date of judgment
against judgment debtor) by the judgment of this Court recovered against

the said C. D., and it is further considered that the said A.. B. do recover

against the said E. F. £ , for his costs of suit in this behalf.

53.

—

Fi. Fa. therein.

Victoria, &c., {as in No. 29, down to) that of the goods and chattels of

E. F. in your Bailiwick, you cause to be made £ , the amount {or part

of the amount, if the debt be more than thejudgment debt,) of a debt due frotu

the said E. F. to C. D., to satisfy {or towards satisfying, if the debt be less

than the judgment debt) £ , which A. B. on the day of , 18 ,

{date ofjudgment againstjudgment debtor,) by the judgment of our Court of
Queen's Bench {or Common Pleas) recovered against the said C. D., and
whereupon it has been adjudged by our said Court that the said A. B.
should have execution against the said E. F. for the said £ , and also

£ , which in our same Court were adjudged to the said A. B. for his

costs of suit which he hath been put to on occasion of our said Writ, sued
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out against the said E. F. at the suit of the said A. B. ia that behalf,

whereof the said E. F. is convicted, and have the said moneys before our
eaid Court at Toronto immediately after the execution hereof, to be
rendered to the said A. B., and in what manner, &c.

54.

—

Ga. Sa. therein.

Victoria, &e. [beginning as in the preceding forni) that you take E. F., if

he be found in your Bailiwick, and him safely keep, so that you may have
his body before our Court of Queen's Bench (or Common Pleas) at Toronto,
immediately after the execution hereof, to satisfy A. B., £, , the amount
{or part of the amount, if the debt be more than the judgment debl] of a debt
due from the said E. F. to C. D., and for the levying of which'it has been
adjudged by our Court of Queen's Bench [or Common Pleas) that the said

A. B. should have his execution against the said E. F., to satisfy (or towards
satisfying, if the debt be less than the jndgment debt) £ , which the said

A. B. on
,
{date of the judgment against the judgment debtor) by the

judgment of the said Court, recovered ^against the said C. D., and further

to satisfy the said A. B., £, , which in our same Court were adjudged
to the said A. B. for his costs of suit which he hath been put to on occasion

of our Writ against the said E, F., at the suit of the said A. B. in that

behalf, whereof the said E. F. is convicted, and have you there then this Writ.
Witness, &c.

55,

—

Judgment for Plaintiff after loerdict that a Mandamus do issue

under section 277. (a)

(
Tlie same as in the ordinary form of an entry ofjudgment to the end of the

postea and then proceed,) Therefore it is considered that a Writ of Manda-
mus do issue, commanding the defendant {state the didy to be performed or

the thing to be done as claimed by the declaration), and it is also considered
that the plaintiff do recover of the defendant the said moneys by the Court
aforesaid, in form aforesaid, above assessed, and also £ , for his costs

aforesaid in that behalf.

{In the margin of the judgment opposite the words, Therefore it is con-

sidered, &c., write judgment signed the day of , 18 , inserting

the day of signing final judgment.)

56.— Writ of Inquiry to ascertain the expense incurred by the doing of an
act for the doing of which a Writ of Mandamus was issued under
section 280. (b)

Victoria, &c.

To the Sheriff of the County {or United Counties) of ,
greeting.

Whereas upon an application by A. B., the plaintiff, in an action against

C. D., in our Court of Queen's Bench {or Common Pleas) at Toronto, our
said Court did, on the day of , 18 , {date of order) direct that

{state the terms of the order directing the act to be done at the defendant's

expense), and the said A. B. {or and E. F. if another person than the ^^lain-

tiff has been appointed by the Court to do the act), has done the said act so

directed to be done, and in order to enable our said Court to ascertain the

{a) C. S. U. C. cap. 23, s. 3. {b) 0. S. U. C. cap. 23, s. 6.
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amount of the expense of doin;; the same, we command you that by the

oath of twelve good and lawful men of your Bailiwick, you do proceed
diligently to enquire what is the amount of the expenses incurred by the

said A. B. {or by E. P., as the case may be) in the doing of the said act, and
that you send to our Justices of our said Court at Toronto, on the day
of , now next ensuinj;, the inquisition, which you shall thereupon
take under your seal, and tlie seals of those by whose oath you shall take
the inquisition, together with this Writ.

Witness, &c.

57.— Writ of Exemption in detinue under section 201, [a) for the return of
the chattel detained, and for a distringas until returned, separate

from a Writ of execution for damages or costs.

Victoria, &o.

To the Sheriff, &c.

We command you that without delay you cause the following chattels,

that is to say (here enumerate the chattels recovered by the judgment J'or the

return ofiohich execution has been ordered to issue) to be returned to A. B.,

which the said A. B., lately in our Court of at Toronto, recovered

against C. D. in an action for the detention of the same, whereof the said

C. D. is convicted.* And we further command you that if the said chattels

cannot be found ia your Bailiwick you distrain the said C. D. by all his

lands and chattels in your Bailiwick, so that neither the said C. D. nor
any one fur him do lay hands on the same until the said C. D. render unto
the said A. B. the said chattels and in what manner, &c. {concluding as in

Form JSo. 29.)

58.

—

TJie lil-e, 'but instead of a distress until the chattel is retttrned, com-

manding the Sheriff to levy on defendant's goods the assessed value

of it.

{Follow the preceding form until the*, and then proceed) and we further

command you that if the said chattels cannot be found in your Bailiwick

—

of the goods and chattels of the said C. D. in your Bailiwick, you cause to

be maje £ {the assessed value of the chattels) whereof the said C. D. is

also convicted, and that you have that sum of & , &c. {concluding as in

No. 29.)

59

—

Indorsement on Writ of Summons of claim of a Writ of Injunction
under section 283. (b)

The plaintiff intends to claim a writ of injunction to restrain the defen-

dant from (liere state concisely for tchat the Writ of Injunction is required—
as for example thus) " felling or cutting down any timber or trees standing,

growing, or being in or upon the land and premises at in the County
of , and from committing any further or other waste or spoil in or

upon the said land and premises." And take notice that in default of the

defendant's entering an appearance as within commanded, the plaintiff

besides proceeding to judgment and execution for damages and costs,

for and obtain such Writ.

(a) C. S. U. C. cap. 22, s. 300. {b) C. S. U. 0. cap. 23, s. 9.
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SCHEDULE B.

TABLE OF COSTS.
General Allowance for Plaintiffs and Defendants, as well between Attorney and

Client as between Party and Party.

TO THE ATTORNEY.

WRITS. ^ , rf,

Summons, including attendance 10
Concurrent Summons 7 6

Renewed Summons 1 6

Capias 10
Concurrent Capias , 7 6

Renewed Capias 7 6

Capias ad satisfaciendum 10

Renewed Capias ad satisfaciendum 7 6

Capias ad satisfaciendum for the residue 10

Renewed do. do 7 6

Fieri Facias 10

Renewed Fieri Facias 7 6

Concurrent Fieri Facias , 7 6

Fieri Facias for the residue 10

Renewed do. do. 7 6

Habere Facias possessionem and Fieri Facias or Capias ad satisfacien-

dum for costs in one writ 15

Habere Facias possessionem alone , 10
Special endorsement of demand on Writ of Summons 5

Writ of Revivor 10

Ejectment, (summons in) 10

Writ of Trial, drawinj^, if under seven folios 6 3

if above, 6d. per folio for all above.

Writ of Enquiry the same.

Subpoena ad testificandum 5

Subpoena duces tecum 6 3

and if above foui* folios, additional per folio, 6d.

Attacliment against Goods of absconding debtor 10
Attachment against Garnishee 10

Habeas Corpus obtained by Plaintiff, including allowance thereof .... 010
Procedendo 10

Venditioni exponas 10

Sui)erscdeas 6 3

Mandamus 10

Injunction 10

NoTF.—The above allowances include all charges for attendance for the writ,

and delivering it to the ofticer.
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COPY AND SERVICE OF WRITS OF SUMMONS AND OTHER
PROCESS.

£ s. d
For each copy, including copies of all notices required to be endorsed.050
Service of each copy of Writ, if not done by the Sheriff, or an officer

employed by him, when taxable to the Attorney 2 6

Mileage per mile, for the distance actually and necessarily travelled,

when taxable to the Attorney 6

Copy and service of Writ of Subpoena ad Testificandum, exclusive of

mileage (a). ............. » 2 6

INSTRUCTIONS TO THE ATTORNEY.

Taking Instructions to sue or defend 10

Instructions for Pleading

:

For Special Affidavits, when allowed by the Master, and instructing

Counsel on special matters 5

Instructions to Counsel in common matters 2 6

Note—No Fee allowed for instructions tolCoimsel, where such Counsel is at-

torney in the suit, or his partner.

Instructions for Brief 5

Do. if difficult and many witnesses or documents, the taxing
officer, on sight of the Brief, may allow 10

Do. for every suggestion 5

Do. for issue of fixct by consent 7 6

Do. for suggestion to revive, or for writ of revivor, when no
rule necessary 5

Do. for rule for writ of revivor when necessary 5

Do. to defend for Executor, after suggestion of death of

original defendant 5

Do. for agreement of damages 5

Do. for confession of action in ejectment, as to the whole or

in part 5

Do. to strike or reduce a Special Jury 10

DRAWING PLEADINGS, &c.

Declaration, inclusive of instructions and Engrossing, and of attend-

ance to file or serve, but not inclusive of copies to serve 12 6

If above ten folios, for every folio above ten, in addition 1

One or more Pleas, if three folios or under, exclusive of instructions,

but inclusive of engrossing, and copies to serve 5

If above three folios, for every folio in addition, exclusive of copy to

serve 1

Joinder of Issue, inclusive of copies and engrossing 2 6

Demurrer, inclusive of engrossing, and copy to serve 5

Joinder of Demurrer, inclusive of copies and engrossing 2 6

Marginal statement of matters of Law for argument, exclusfve of copies

for the Judges 5

Replications, new Assignments, and other Pleadings, the same as the

foregoing charges for Pleas.

Postea, including engrossing 5

Judgment, whether by default or final 2 6

Authority to Receive Moneys out of Court 2 6

Suggestions, Pleas to Suggestions, and subsequent Pleadings of three

folios or under, inclusive of engrossment and copies 4

{a) See R. G. No. 1 of M. T. 29 Vic. page 1&5,
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£ s. a.

Of trial or assessment, copy and service 3 6
Demand of residence of plaintiff and all other common notices, copy

and service 2 6

To admit or produce, if not exceeding two folios, copy and service. .

.

2 6
For each folio above two 1

Note.—Copy and service included in the above items, when not otherwise expressed.

COPY AND SERVICE.

Of special and common rules 3 9

Of special rule, above three folios, per folio additional 1

Of summons or order of a Judge 2 6

Of order to charge a prisoner in execution 3 6

Mileage on services, as on a wi'it of summons.

EJECTMENT.
Instructions to sue and examining deeds, as in other cases.

If title contested 1

ATTENDANCES.
Attendance at Judges' Chambers, at the Crown offices, and all other

common attendances in the course of a cause 2 6

Fee on every record, writ of trial, or enquiry 5

Fee on every rule of Court, or Judge's order ... 5

Attending Assizes if cause entered, where no fee is charged by the at-

torney as counsel. .5

Attendance on Master on special matters 5

For every hour after the first 5

Taxation of costs on postea 5

Of costs of cause, otherwise than on postea 2 6

Of interlocutory matters 2 6

BRIEFS.

For drawing per folio of original and necessary matter 1

Copies of the pleadings or documents when required 6

Copy for second counsel, where fee taxed to him, per folio 6

TERM FEES.

Term fee, after declaration filed 5

Evei-y necessary letter on the business of the cause 2 6

AFFIDAVITS.

Drawing Special Affidavits, per folio, including engrossing 1

Copies of Affidavits, where necessary, per folio 6

Common Affidavit of five folios or under, including copy and oath. ..050
DEFENDANTS.

Entering appearance 3 6

For each additional defendant 1 3

A second summons, and order for time to plead, shall be allowed in

special cases where necessary.

COUNSEL FEES, (a)

Fee on motion of course, or on Motion for rule nisi, or on motion to

make rule absolute 10

(a) There fees are printed as amended by R. G. No. 1 of H. T. 22 Vic. p. 159.



SCHEDULE B. 755

£ s d
On special motion for rule nisi, only one counsel fee to be taxed 1 5 o
To attend reference to Master when counsel is necessary 1 5
For argument on supporting or opposing rules on return of rule nisi,

on argument of demurrer, special case or appeal 2 10

To be increased in the discretion of the Master at Toronto, to a sum not to exceed
£6 5s., subject to appeal to the Court or a Judye, to reduce the amount allowed.

Fee with brief on assessments 1 5 q
Fee with brief at trial, in cases of tort or in ejectment, or in matters

of contract, when the sum to be recovered exceeds £100 2 10

To be increased by the taxing officer, in his discretion, to a sum not exceeding
£5, to senior counsel, and £2 10s. to junior counsel, in actions of a special and
important nature, subject to an appeal to the blaster (at Toronto) of the Court
where the action was brought, who sliall have power to tax fees to the senior
coimsel, to any sum not exceeding £10, and to the junior counsel, not exceeding
£5, pro-sided that more than one counsel fee shall not be allowed in any case not of
a special and important nature, (a)

Fee with brief in other cases 1 5 q
Fee to counsel on argument or examination in chambers, to be allowed

by the Judge at the time, when he considers the attendance of
counsel necessary, not less than 10s., no more than 253.

•
FEES

To be taJcen and received by the Clerks of the Croion and Pleas, or their

Deputies, or by the Clerk of the Process.

In addition to all fees expressly imposed by statute

—

Every Writ 2 6
Every concurrent, alias, pluries, or renewed writ 2 6
Every appearance entered, and filing memorandum thereof 1

Every appearance, each defendant after the first 6
Filing every aSidavit, writ, or other proceeding , 4
Amending every writ or other proceeding 1 3
Every ordinary rule 1 3
Every special rule not exceeding six folios, per folio 1

Every judgment by default 2 6
Every final Judgment otherwise than judgment by default 2 6
Taxing every bill of costs, and giving allocatur 3 4
Every reference, inquiry, examination, or other special matter referred

to the Master, for every meeting not exceeding one hoar 5
Do. do. for every additional hour or less 5

Upon payment of money into Court, for every sum under £30 5

Do. £50 and under £100 10
Do. £100 and above that sum

, i

Every certificate made evidence by law, or required by the iiractice,

including auy necessary searcli 2 6
Exemplification, or office copy of proceedings, per folio 6
Every search, if not more than two terms 6
Every search exceeding two, and not more than four terms 1

Every search exceeding four terms, or a general search 2 6
Every afRda\'it, affirmation, <fec., taken before them 1

Every allowance and justification of bail 1 3
Taking recognizance of bail 1 3
Filing affidavit and enrolling articles previous to the admission of an

attorney 2 6
Every admission of an attorney 10

(a) See Uam et ux. v. Lasher et al, 24 U. C. Q. B. 357.
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£ t. d.

Entering satisfaction on record, and filing satisfaction piece, including

any necessary search 2 6

Every commission for the examination of witnesses 5

Every commission for taking bail and affidavit (to be on parchment). 10

Entering exoneretur on bail piece 1 3

Making up records of conviction, or of acquittal, per folio 6

Entering and docketing judgment 2 6

For making the entry required in the debt attachment book 2 6

CLERK OF ASSIZE AND MARSHALL.
The Fees provided by 14 & 15 Vic. cap. 118, to be accounted for to

the Fee Fund.

CLERK IN CHAMBERS,
Every Summons 1 3

Every Order 2 6

For receiving and taking charge of Nisi Prius records and exhibits in

each cause 2 6

Filing each paper .* 4
Every Fiat for a Rule of Court 1 3

Taking every affidavit or affirmation ^ 1

Office copies of papers, per folio 6

For searching, the same allowance as to the Clerk of the Crown and

Pleas.

SHERIFF—(CIVIL SIDE), (a)

Every warrant to execute any process, mesne or final, when given to

a bailiff 2

Arrest, when amount endorsed does not exceed £50 5

Do. do. do. over £50 and under £100 10

Do. do. do. £100 and over 1

Mileage, going to arrest, when arrest made, per mile

Do. conveying party arrested from place of arrest to the Gaol, per mile

Bail bond, or bond for the limits 5

Assignment of the same 5

For an undertaking to give a bail bond 5

Service of process, not bailable, scire facias, or writ of revivor (includ-

ing affidavit of service), each defendant 5

For each summoner on writ of scire facias, to be paid by the sheriff.

.

2

Serving subpoena, declaration notices, or other papers (besides mileage

for each party served) 2

Receiving, filing, entering and endorsing all writs, declarations, rules,

notices, or other papers to be served, each 1

Return of all process and writs (except subpoenas) 2

Every search, not being by a party to a cause, or his attorney 1

Certificate of result of search, when required 2

Fee on striking special jury 1

Serving each special juror 1

Summoning special jury, each mile's travel from the Court House ... 6
-'

Returning panel of special jurors 5 ^^

Every jury sworn 5 ^'

Poundage on executions, and on attachments in the nature of execu-

tions, where the sum made shall not exceed £100, five per cent.

Where it exceeds £100, and is less than £1,000, five per cent, for the

first £100, and 2^ per cent for residue. p'

Over £1,000, IJ per cent, on whatever exceeds £1,000, in addition to

the poundage allowed up to £1,000, in lieu of all fees and charges

(a) See also R. G. Nos. 1 <fe 2 of H. T. 25 Vic. p. YCl.

6
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£ s. d.

for services and disbursements, except mileage, in goinsj to seize,

and disbursements for advertising, and except disbursements
necessarily incurred in the care and removal of property, in cases

exceeding £1,000, to be allowed by the Master in his discretion.

•Schedule of goods taken in execution, including copy to defendant, if

not exceeding five folios 5 0-
SCHEDULE (B).

Each folio above five 6.
The sum actually disbursed for advertisements required by law to be

inserted in the official Gazette or other newspaper.
Drawing up advertisements, when required by law to be published in

the official Gazette or other newspaper, and transmitting the same
in each suit 5 »-'

Every notice of sale of goods in each suit 2 G*-

Every notice of postponement of sale on execution, in each suit 1 3 •-

Service of writ of possession or restitution, besides mileage 1 0/.

Bringing up prisoner on attachment or habeas corpus, besides travel

at Is. per mile 5 i^

Actual mileage frqp-fehe-Court House to the place where service of any
process paper or proceeding is made, per mile 6

Seizing estate and effects, on attachment against an absconding debtor 10 <^^

Every inventory to be charged as on executions.

Removing or retaining property, reasonable and necessary disburse-

ments and allowances to be made by the Master, or by order of ^-
the Court or a Judge.

Presiding on execution of writ of enquiry, under see. 280 (a) of the

Common Law Procedure Act, 1856 1 '

Summoning jury 5 *-

Bailiff's fee, summoning jury, mileage per mile 6"
Hire of room, if actually paid, not to exceed 10 *•

Mileage from Court House to place where writ executed, per mile 6 *-'

Bond to secure goods taken under an attachment, under sec. 50 [b) of

the Common Law Procedure Act, 1856, if prepared by the sheriff 5 0*^

IN REPLEVIN.
Precept to the bailiff 2 6 ^
Notice for service on defendant 2 6 '

Delivering goods to the party obtaining the writ 10

For writ, tfec, de retorno habendo 5

Replevin bond 5 •

CRIER.
Calling and swearing jury 2 6

Calling plaintiff on non-suit 1

Proclamation and calling parties on recognizance, each person 1

Swearing each witness, or constable 6

JURORS.
Where not upcciall;/ provided for by Statute.

Special jurors, each day's actual attendance, to be paid to those only

who are sworn 5

Common jurors, when not paid by the county, every cause in the infe-

rior jurisdiction, each juror 7+

In every other case, each juror 1 3

(a) C. S. U. C. cap. 23, s. G. (6) C. S. U. C. cap. 25, s. 15.
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ALLOWANCE TO WITNESSES.
£ s. d

To witnesses residing within three miles of the Court House, per diem 3 9

To witnesses residing over three miles frona the Court House 5

Barristers and attorneys, physicians and surgeons, when called upon
to give evidence, in consequence of any j^rofessional service ren-

dered by them, or to give professional opinions, per diem 1

Engineers and surveyors, when called upon to give evidence of any
professional service rendered by them, or to give evidence depend-

ing upon their skill or judgment, per diem 1

If the witness attend in one cause only, they will be entitled to the

full allowance. If they attend in more than one case, they will

be entitled to a proportionate part in each cause only.

The travelling expenses of witnesses, over ten miles, shall be allowed,

according to the sums reasonably and actually paid, but in no

case shall exceed one shilling per mile, one way.

COMMISSION.
For taking every affidavit 1

Taking every recognizance of bail , 2 &,
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HILARY TERM, 22xd VICTORIA.

19iU February, 1859.

It is ordered that so much of the rule of this Court and of the tabic

of fees as relates to the taxinpj of fees to counsel be rescinded, upon,

from, and after the first day of Easter Terra next, and that tlie follow-

ing be substituted:

COUNSEL FEES.

Fee on motion of course, or on motion for rule 7iisi, or on motion to
make rule absolute £0 10

On special motion for rule 7iisi, only one counsel fee to be taxed 1 5
To attend reference to Master when counsel is necessary 1 5
For argument on supporting or opposing rules on return of rule nisi,

on argument of demurrer, special case or appeal 2 10

To be increased iu the discretion of tlie Jfaster at Toronto, to a sum not to exceed
£6 6s , subject to appeal to tlie Couit or a Judge, to reduce the amount allowed.

Fee with brief on assessments 1 5

Fee with brief at trial, in cases of tort or in ejectment, or in matters
of "contract, wlien the sum to be recovered exceeds £100 2 10

To be increa.sed by the taxing officer, in his discretion, to a sum not exceeding
£5, to senior counsel, and £2 10s. to junior counsel, in actions of a s]ieci.il ajid
important nature, subject to an aiipeal to the Master (at Toronto) of the Court
where the action was brought, who sliall have jniwer to tax fees to the .senior

counsel, to any sum not exceeding .tlO, and to tlie junior counsel, uot exceeding
£5, provided that more than one counsel lee shall not be allowed iu any case not of
a special aud important nature, (a)

Fee with brief in other cases 1 5
Fee to coHHsel on argument or examination in chambers, to be allowed

by the judge at the time, wiien ho considers tiic attendance of
counsel necessary, not less than lOs., nor more than 25s.

It is ordered, that from and after the last day of this present Term

the Clerk of the Proces.s shall, on the opening of the respective Crown

offices each morning, or as soon thereafter as may bo, deliver to the

Clerics of the Crown of the respective Courts in which the process has

has been issued all processes on which summonses were issued, and all

-orders and affidavits on which writs of capias were issued by hiui on

(a) See JIam ct ux. v. Laslun- et J, 24 U. C. Q. B. 857>
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the preceding day, that the same may be filed with the papers in the

respective suits to which such processes, affidavits and orders belong.

It is ordered, that the Clerk of the Process shall deliver to each of

the Clerks of the Crown of the respective Courts on the first day of

January, the first day of April, the first day of July, and the first day

of October, if not a Sunday or legal holiday, and if so then on the first

day thereafter not being a Sunday or legal holiday, in each and every

year, quarterly returns of ^U writs issued by him during the preceding

quarter to the respective Crown offices, naming each description of

writ, and the dates on which the same were issued, to each of the

Clerks of the Crown requiring the same, the first return thereof to be

made on the first day of April next ensuing.

TRINITY TERM, 24th VICTORIA.

27th August, 1860.

1. It is ordered that from and after the first day of this present

Trinity Term, 24th Victoria, Rule No. 155 of this Court, of Trinity

Term, 1856, be rescinded, and that the following be substituted therefor:

No. 155.—In any action of the proper competence of the County or

Division Courts, respectively, in which final Judgment shall have been

obtained by a Plaintiff without Trial, or in which a Plaintiff shall obtain

Execution on proceedings in the nature of a final Judgment, no more

than County or Division Court costs, as the case may be, shall be

taxed without the special order of the Court or a Judge, but this Rule

shall not extend to costs on interlocutory proceedings.

2. It is also ordered that Rule No. 146 of Trinity Term, 20th

Victoria, be rescinded, and the following substituted therefor

:

The Offices of the Clerk of the Crown and Pleas shall be kept open

as follows, that is to say :—During Term, from ten in the morning to

four in the afternoon, and (except between the first day of July and

the twenty-first day of August) at other times, from ten in the morning

until three in the afternoon,—Sundays, Christmas Day, Good Friday,

Easter Monday, New Year Day, and the Birthday of the Sovereign,

and any day appointed by general proclamation for a general fast or

thanksgiving, excepted ; and between the first day of July and the

twenty-first day of August, both days inclusive, the said Offices shall

be open from half-past nine in the forenoon, until twelve o'clock noon.
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HILARY TERM, 25th VICTORIA.

14th February, 1863.

It is ordered, that the several Sheriffs ia Upper Canada shall be

allowed, ia addition to the Fees and Disbursements heretofore autho-

rized, for services rendered by them, in the County Courts, to charge

and receive the Fees and Disbursements following

:

For return of Writ of Execution against Lands or Goods, where nothing
has been made under the Writ 23. 6d.

For removin;^ or retaining property taken under any Statute of this

Province rehiting to Replevin, reasonable and necessary disburse-
ments and allowances, to be approved by the Clerk, or by order of
the Judge.

HILARY TERM, 25th VICTORIA.

loth February, 1862.

It is ordered, that hereafter the several Sheriffs in Upper Canada

shall be permitted to charge reasonable and necessary disbursements

and allowances, to be approved by the Master, or by order of the

Court or a Judge, for removing or retaining property taken under any

Statute in this Province relating to Replevin.

It is ordered, that the Form of Writs of Assignment of Dower to be

used under the Statute 24th Victoria, cap. 40, shall be as follow.s

:

The Writ of Assignment of Dower required to be issued after a

Judgment, in an Action of Dower, has been entered in favor of the

Demandant, shall be in the form hitherto in use in Upper Canada.

And the Writ of Assignment of Dower, required to be issued under

the second clause of the said Statute, when the right of Dower is

acquiesced in by the owner of the Estate, may be as follows

:

Upper Canada. }

f^ ^ c ( Victoria, by the Grace of God, &c.
County of J ' •'

'

To the Sheriff of the County of , Greeting :

Whereas, A. B., widow, who was the wife of C. D., deceased,

demands against E. F., the third part of (here describe the Estate in

which Dower is claimed, as in other Writs of Assignment of Dower);

as the Dower of the said A. B. of the endowment of the said C. D.,

heretofore her husband ; and whereas it has been made to appear to

us in our Court of Queen's Bench, (or Common Pleas, as the ca.sc may

be,) in Upper Canada, that the said E. F. is the owner of the said

Real Estate out of which such Dower is claimed, and that he acquiesces

in the said claim, and is willing to assign to the said A. B. her proper
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Dower, but that the said A. B. and E. F. are not agreed as to the

admeasurement thereof: We therefore command you, that without

delay you do deliver to the said A. B. seizin of her third part of the

said with the appurtenances, to hold to her in severalty by metes

and bounds; and that you do proceed in the execution of this our

Writ, according to the provisions of the statute in that behalf, passed

by the Legislature of our Province of Canada, in the twenty-fourth

year of our Reign.

Witness, &c.

(When the demandant has married again, since the death of her

late husband, under whom she claims Dower, her name and description

must be made such as to suit the circumstances.)

TRINITY TERM, 26th VICTORIxV.

It is ordered, that in appeals from the County Courts, in all cases

when the Bond required by the sixty-seventh and sixty-eighth sections

of the County Courts Act is executed, perfected and produced to the

Judge of the County Court, whose decision is appealed from, as re-

quired by the said Statute, on or before the first day of the Term of

the Court appealed to, next after the date of such Bond, the case

appealed shall be set down to be heard on the first or second paper day

of such Term
;
(a) and that if the case be not so set down, the appeal

shall be considered and treated as abandoned, and the party in whose

favor the decision of the Court below has been pronounced shall be at

liberty to proceed in the cause as if no proceeding to appeal the same

had been taken.

MICHAELMAS TERM, 27th VICTORIA.

28th November, 1863.

PLEADING SEVERAL MATTERS, AND DEMURRING.

1. In all cases in which a Judge's order to plead and demur, or to

plead several matters, is rendered necessary according to the Consoli-

dated Statutes of Upper Canada, chapter 22, sections 109 and 110, the

original order, or a copy thereof, shall either be attached to the Msi
Prius Record or Demurrer Book, or shall be copied on the margin

thereof; and in case of non-compliance with this rule, the Clerks or

Deputy Clerks of the Crown shall not pass the record, nor shall the

demurrer be argued.

(a) See R. G. No. 2 of H. T. 30 Vic. p. 705.
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TRINITY TERM, 29th VICTORIA.
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9th September, 18G5.

The Rules of Court, under the head of "New Trial List," numbers

one, two, three, four, five, six, seven, eight, nine, ten, eleven, and

twelve, passed in Michaelmas Term, 27th Victoria, shall be, from and

after the first day of Michaelmas Term next, annulled, and the follow-

ing Rules shall come into force and take efi'ect upon and after the first

day of Michaelmas Term next

:

NEW TRIAL LIST.

1. The party who obtains any Rule iVisi for a new trial, or for enter-

ing a nonsuit, or a verdict, or for increasing or reducing a verdict, on

leave reserved, may, on or after the fourth day, inclusive, after the

serving such rule, file the same, together with an aifidavit of service,

with the Clerk of the Court granting such rule.

2. The party served with any such rule may, (if the same has not

been already filed by the party who obtained the same,) on or after the

fifth day after the granting of the rule, file the copy served, with an

affidavit of the fact and time of such service, with the Clerk of the

Court granting such rule.

3. In case the party to whom any such rule is granted shall neglect

cr delay to draw up and serve the same, the opposite party may, on or

after the third day after the granting such rule, and upon filing with

the Clerk an affidavit that the rule has not been served, enter a ne

redplatur with such Clerk, after which the Clerk shall not receive or

enter such rule in the book hereafter required to be kept by him, and

such rule shall be deemed to be abandoned, and the opposite party

may proceed as if no such rule had been moved for or granted.

4. The Clerk shall, immediately on the receipt of any rule or copy

under the first or second rules, enter a memorandum thereof in a book

to be kept for that purpose, in the order in which the same shall be

delivered to him, such memorandum to be according to the form fol-

lowing:

—

TERM (VE.VR).

Plaintiff's

Name.
Defendant's

Kame.
Description

of Rule.

When filed with
the Clerk.

How disposed

of.
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5. On the first Saturday, the second Tuesday, and the second Fri-

day of every Term, the Court of Queen's Bench, after going through

the Bar to hear motions for rules nisi, or motions of course, will hear

the rules so entered, according to the order in which they stand, in

preference to any other business; and on the first Friday, second

Monday, and second Wedesday of every Term, the Court of Common

Pleas will, after going through the bar to hear motions for rules nisi,

or motions of course, hear the rules so entered, according to the order

in which they stand, in preference to any other business. The causes

to be heard each day to be those on the list as it stands at the opening

of the Court.

6. Each Court, in its discretion, will hear any rule so entered, when

both parties are present, and prepared to proceed^^^

7. If, when a rule is called on in its proper order, the party who

obtained the same does not appear to support it, and the opposite party

attends and applies to have it discharged, such rule may be discharged

accordingly.

8. If the party called upon to show cause does not appear when the

rule is called on in its proper order, the Court will hear the other side,

ex parte, and dispose of the rule.

9. If neither party appear, the rule may, in the discretion of the

Court, be treated as having lapsed, and be struck out of the Clerk's

books.

10. In the absence of other business the Courts may, in their dis-

cretion, hear rules so entered on any other days during Term besides

those mentioned in the fifth rule, the parties to the rule being present

and desirous to proceed.

11. Each Court will, on sufficient ground shown, upon affidavit,

enlarge a rule so entered to a subsequent day in the same Term, or to

the following Term, and the Clerk shall alter the entry accordingly

and place the enlarged rule at the foot of the list.

12. All rules entered by the Clerk as aforesaid, which remain un-

heard at the end of any Term, shall be enlarged as of course, on filing

a motion paper to that effect, to the following Term, and shall be forth-

with re-entered in the Clerk's book, in the order in which they then

stand, for hearing in the next ensuing term.

13. The Court may, nevertheless, in any case, if it shall see fit so to

do, make any special rule or order, or give any special direction upon

or with respect to any such rule, or the entering, taking out, or service



HILARY TEEM, 30rH VIC. 765

thereof, or with respect to any supposed lapse or abandonment thereof,

or otherwise, as it might have done before the passing of these or the

rescinded rules.

MICHAELMAS TERM, 2»rH VICTORIA.

2nd December, 1805.

It is ordered, that the Table of Costs established by the Eule of this

Court, of " Trinity" Term, 20th Victoria, be amended in that part of

it relating to Attorneys, and headed " Copy and Service of Writs of

Summons and other Process," by adding as follows :

—

Copy and Service of Writ of Subijoena ad Testificandum, exclusive of
mileage 50 cents.

It is ordered, that in all cases where leave is given to raise an Issue

or Issues of Law, together with an Issue or Issues of Fact, to any

Declaration or subsequent Pleading, the Issue or Issues of Law shall

be determined before the Trial of the Issue or Issues of Fact, unless

otherwise expressly ordered by the Court or Judge in the Uule or

order permitting such Issue or Issues to be raised.

HILARY TERM, 30th VICTORIA.

12th February, 1SG7.

It is ordered, that the following Rules shall come and be in force in

the Courts of Queen's IJench and Common Pleas, from and after the

last day of this present Hilary Term:

1. In "Easter" and *' iMichaelmas" Terms, the first Friday, the

second Monday, the second Wednesday, and the third Monday, will

be "Paper Days" in the Court of Queen's IJench ; and the first

Saturday, the second Tuesday, the second Thursday, and the third

Tuesday, in the Court of Common Pleas.

2. County Court appeals (a) must be set down for argument for the

first or second Paper Days of each Tornj, such day being the first Paper

Day next after the date of the Appeal liund, unless leave be granted

by the Court, upon special affidavit, to set it down for a sub.scqucnt

Paper Day : and the Court will hear County Court appeals on the first

and second Paper Days of each Term in preference to the other cases

set down upon the Paper.

(a) See R. G. of T. T. 26 Vic. p. 762.
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3. Oa the last Tuesday and Friday ia " Easter" and " Michaelmas''"

Terms, the Court of Queen's Bench ; and on the last Monday and

Wednesday, in the said Terms, the Court of Common Pleas, will take

the New Trial Paper, and proceed therewith, in like manner as on the

other days appointed by Rule of Court for that purpose, (a)

EASTER TERM, 31st VICTORIA.

6th June, 1868.

It is ordered that a certain Rule of the Court of Queen's Bench of

Upper Canada, now Ontario, made in Michaelmas Term, 9 Victoria, on

Saturday, the fifteenth day of November, A. D. 1845, be amended by

striking out so much of the tariff of fees annexed thereto as applies to

Sheriffs and by substituting therefor the tariff of fees hereto annexed, (b)

TARIFF OF FEES—CRIMINAL JUSTICE.

Notice of appointment to the associate Justices of Oyer and Terminer,

each $0 50

Attending the Assizes, per diem 5 00
" Quarter Sessions, per diem 4 00

Summoning each Grand Jury for the Assizes or Quarter Sessions 12 GO

Summoning each Petit Jury for the Assizes or Quarter Sessions 24 00

For every Prisoner discharged from Gaol, having been committed by
warrant for trial at the Assizes, Quarter Sessions, Mayor's or

Recorder's Courts 1 00

Bringing up each Prisoner for arraignment, trial and sentence, in all for

each Prisoner, whether convicted or acquitted 2 00

Drawing Calendar of Prisoners for trial at the Assizes, including copies. . 5 00

Advertising the holding the Assizes 4 00
" " Quarter Sessions 2 00

Every Annual or General Return required by law or by the Government
respecting the Gaol or the Prisoners therein 5 00

Every other return made to the Government 4 00

Every return to the Sessions required by Statute or by Order of the

Court 2 00

Drawing Calendar of Prisoners for trial at the Quarter Sessions or

Recorder's Court, including copies 3 00

Returning Precejits to the Assizes or Sessions 4 00

Conveying Prisoners to the Penitentiary or Reformatory, or to another

County (exclusive of disbursements), for each day necessarily

employed 6 00

Arrest of each individual upon a warrant to be paid out of the public

funds or by the party, {as the case mar/ be) 2 00

Serving subpcena upon each person, to be paid out of the public funds or

by the party, [as the case may be) 50

(a) The first Wednesday in Hilary Term in the Queen's Bench, and the first

Thursday in Hilary Term in the Common Pleas, are New Trial Paper Days.

See R. G. of M. T. 33 Vic. p. 677.

{b) This tariff has been confirmed by Stat. Ont. 32 Vic. cap. 11, s. 3.
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Travelling in going to execute warrant or serve subpoena, 10 cents per
mile, and the same charge per mile actually travelled in returning
with a prisoner ; where the service has not been effected, the Justices

in Sessions to be satisfied that due diligence has been used ; to be
paid out of the public funds or by the party, {as the case may be).

Conveying prisoners on attachment, Judge's order, or Habeas Corpus, to

another County, exclusive of disbursements, when no charge allowed
by law, for each day necessarily employed, to be paid out of the
public funds or by the party, (as the case may be) 6 00

Making return upon attachment on writ of Habeas Corjnis. To be paid
out of the public funds or by the party, {as thj case may be) 2 00

Levying fines or issues on recognizances estreated, or other process, £5
per £100 on the first £100 of the sum levied, exclusive of mileage at

10 cents per mile, to be levied under Consolidated Statutes Upper
Canada, chapter 119, sec. 3 ; and on all sums above £100 the same
allowance as on executions in civil proceedings.

Carrying into execution the sentence of the Court iu capital cases, all such
suras as shall be unavoidably disbursed, to be taxed by the Court ur
Judge who passed the sentence.

Attending and superintending the execution in such cases 20 CO
Summoning each constable to attend the Assizes or Quarter Sessions,

exclusive of mileage at 10 cents a mile 50
Keeping a record of Jurors who have served each Court 2 00
AU disbursements actually and necessarily made in guarding prisoners,

or in their conveyance to the Penitentiary, to any other district, or
elsewhere, or for other- purposes in the discharge of the duties of his
office (when not provided for by law, nor hereinbefore specifically),

to be rendered in account in detail, with proper vouchers, to the
satisfaction of the Justices in Sessions, and to be by them allowed.

MICHAELMAS TERM, 33rd VICTORIA.

2nd December, 1869.

It is ordered, that the first Wednesday in Hilary Term, in the Court

of Queen's Bench, and the first Thursday in the said Term, in the

Court of Common Pleas, shall be New Trial Paper Days, (a)

HILARY TERM, 33rd VICTORIA.

9tli February, 1870.

Whereas by the Statute made and passed in the Session of the

Legislature of Ontario, held in the thirty-third year of the reign of

Her Majesty, intituled '* An Act respecting proceedings in Judge's

Chambers at Common Law."

It is enacted that it shall be lawful for a majority of all the Judges

of the said Courts, which majority shall include the two Chief-Justices,

or one of the Chief-Justices, and the senior of the Puisne Judges of

the Superior Courts of Common Law, from time to time, to make and

publish general rules for certain purposes therein mentioned.

(«) See R. G. No. 3 of H. T. 30 Vic. p. 676.
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It is therefore ordered tliat the Clerk of the Crown and Pleas of the

Court of Queen's Bench be and is hereby empowered and required to

do all such things, and to transact all such business, and exercise all

such authority and jurisdiction in respect of the same as by virtue of

any Statute or custom, or by the rules and practice of the said Courts

or any of them respectively, were, at the time of the passing of the

said Act, and are now done, transacted, or exercised by any Judge of

the said Courts sitting at Chambers, except in respect of matters rela-

ting to the liberty of the subject and to Prohibitions and Injunctions,

and except (unless by consent of the parties) in respect of the following

proceedings and matters, that is to say :

—

All matters relating to Criminal proceedings.

The removal of causes from Inferior Courts other than the removal

of Judgments for the purpose of having execution.

The referring of causes under the Common Law Procedure Act.

Reviewing taxation of costs.

Staying proceedings after verdict.

Appeals in Insolvency.

In all such excepted matters, not being matters relating to the

liberty of the subject, the said Clerk may issue a Summons returnable

before a Judge.

That in case any matter shall appear to the said Clerk of the Crown

to be proper for the decision of a Judge, the Clerk may refer the same

to a Judge, and the Judge may either dispose of the matter or refer

the same back to the Clerk with such directions as he may think fit.

That appeals from the Clerk's order or decision shall be made by

Summons, such Summons to be taken out within four days after the

decision complained of, or such further time as may be allowed by a

Judge or the said Clerk.

The appeal to be no stay unless so ordered by a Judge or the said

Clerk.

The costs of such appeal shall be in the discretion of the Judge.

That the scale of costs for all matters done by and before the Clerk

shall be the same as are fixed for business done by and before the

Judges.

That the same fees shall be taken in respect of business transacted

before the said Clerk at Chambers -as are now taken when the same

business is transacted before a Judge.

That these rules take effect on the 21st day of February, A.D. 1870.
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ABATEMENT.
Death of plaintiff not to cause action to abato, 187.
JSee Costs—Revivoe.
Plea in.

—

See Joinder of P,\rties.

ABSCONDING DEBTOR.
Attachment against goods of, issue of, 4*78.

Definition of an, 476.
" of, considered, 476 c, 477 d, e.

See Attachment—^Attachjiext of Goods, &c.

ABSENTEE.
Being a British subject.

Writ of summons against, 41.

Service of summons on, when allowed to be substitutional, 43.
Plaintiff's case must be proved against, before judgment entered, 44.

U'ot a British subject.

Issue of writ against, 46.

Affidavit to enable plaintiff to proceed against—Before whom to be
taken, 47.

See SraiMONS, Weit of,

ACCOUNTS OF COUNTY.
Auditing of, 595, 596.

ACTION.
Bail to.

—

See Bail.

Of dower.

—

See Dowee.
Joinder of.

—

See Joinder of Causes of Action.
On judgments.

—

See Costs.

ACTION ON RECOGNIZANCE.
Venue to be laid where recognizance remains of record, 7, n.

ACTIONEM NON, ACTIONEM ULTERIUS NON.
Use of, in pleading abolished, 113.

ACTIONS.

—

See Local Actions— Real Actions— Penal Actions— Personal
Actions—Real and Mixed Actions—Transitory Actions.

ADMISSION OF ATTORNEYS.—^ee Attoenbts.

ADDRESSES OF COUNSEL.
How regulated, 291.

The party on whom burden of proof lies has the right to begin, 291, o.

Burden of proof, on whom it lies at trial, 292, c.

When counsel may address jury a second time, 293.

When the right to reply exists, 293, e.

.ADJOURNMENT OF TRIAL..—/See Assizes, Peoceedixgs at,

49
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ADMISSION OF DOCUMENTS.
Costs of proving documents to he paid by party refusing to admit, unless-

the judge certifies tlie refusal reasonable, 279.

Cost of proof, when no notice to admit has been served, to be in the
Master's discretion, 279.

Evidence of admission, what constitutes, 280.
" of service of notice to produce, in respect of which notice to

admit has been served, 280.

Notice to admit, saving just exceptions, may be served by either party, 2 IT.
" " just exceptions in, what are, 278, m.
" " form of affidavit of service of, 282, f." " for one Assizes, good for the next, 280 d.

See Notice to Admit.

AFFIDAVIT.
Abode and addition of deponent to be stated in, 678.

Abode of deponent, what is sufficient statement of, 679, p.
Addition of deponent, what is sufficient statement of, 679, p.
Name of each deponent, if several, to be inserted in jurat, 679.

Not to be read if there are erasures or interlineations in the jurat, 680.

Not to be sworn before the attorney or clerk of party on whose behalf it

is to be used, 681.

This rule does not extend to affidavits to hold to bail, 681.

Of an illiterate person. Commissioner to certify specially in jurat, 681.

On motion to County Court judge under C. L. P. Act, to state that defen-

dant resides in the county, 683.

Sworn before a judge may be received in that judge's court, tliough not
entitled in it, 682.

If not sworn before a judge, only to be used in the court it is enti-

tled in, 682.

To be divided into paragraphs, which are to be numbered, 680.

Violating this rule not to be read, and costs of not to be allowed,

680.

To be filed within time limited, 682.

"When filed, may be read by the opposite party, 682, /.

To be produced when moving for a rule, and to be made before moving
or rule to be of no force, (J82.

To be written in a plain hand, 680.

See General Rules as to Practice.

Motions on.

—

See Motions on Affidavits.

AFFIDAVITS TO HOLD TO BAIL.—&e Affidavit.

AFFIDAVITS OF INCREA.SE OF MILEAGE.—/See Increase, Mileage.

AGREEMENT TO REFER TO ARBITRATION. — See Arbitration and

Award—Staying Proceedings.

ALIEN ABSENTEE.
Action against, how commenced and proceeded with, 45,

See Absentee—Summons, Writ of,

ALLOWANCE OF BAIL.—See Bail.

AMENDMENT AT THE TRIAL.
Of variance between any document as proved, and as set out in pleadings.

Practice as to, considered, 307, a.

What variances may be amended under section (216), 308,/.

Of variance between any contract, &c., as jrroved, and as set out in pleadings.

Amendments under section (217) should be liberally allowed, 3u9, /.

Not to be in matters material to the merits, 3U.
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AMENDMENT AT THE TVJAL—{Co7itinued.)
Terms may be imposed, 311.

If oi)posite party jjrejudiced by, judge may order postponement of

trial on pr()[)er terms, 311.

0/ variances (jenrrally.

Instead of amending, the judge may order the jury specially to

find the facts, 314.

Sucli rinding to be entered on the record, 314.

If variance immaterial, the court is to ^i^ive judgment
according to merit, notwithstanding the finding, 314.

I
New trial may be granted if amendment improperly aUowed, 313.

Order for, if made at Nisi Trius, to bo endorsed on the

y
record, 312.

Power of judge as to amendment at Nisi Prius, 313, d.

Proceedings after order to amend, 313.

Special finding of jury, 314, /.

Terms may be imi)03ed on granting, 300, 311.

Put not wliere jury lind specially, 314, j.

Trial after amendment to proceed as If no variance had appeared,

oO'i, 311.

See New Trial.

AMENDMENT GENERALLY IN CIVIL CASES.
All amendments necessary to determine the real question at issue to be

made, 321.

Amendments of writ of summons, 48, 49, .50.

Costs of, to be in discretion of the judge, 3iy, r.

Either party ma}' apply to amend their own or their opponent's error, 3 1 C».

May be made at all times, 815, n.

" " with or without terms or costs. 319.
" " -whether there is anj-thing in writing to amend by or not, 319.

Opposite party not to be prejudiced by, 320, s.

Power to amend extends to all defects, 316, o.

See Misnomer—Pleading—Summons, Writ of.

AMENDMENTS TO STATUTES.
Of C. L. P. Act, 5Sn, 587.

Of L. 11. Act, 606, 612.

APPEAL.
From County Court, 10.

Bond to be given on, 610,

Practice as to, 610.

By person not named in tlic record, 609.

Time for setting tlown, 7G2, 765,

"VVlio may oppeal, 809.

APPEARANCE.
JJi/ allornetf.

The attorney's name must be given, fi*^. e.

Attorney undertaking to enter, and failing, is liabh) to attachment,
020.

Clerks and deputy clerks to enter memorandum of In a book, 619.
Date of entry of, to be filled in, 60, i.

l)efective, ellect of, M, fj.

" may bo amended, 56, /.

JSij defendant in jiersnn.

To filo memorandum of place of service of papers, 68.

Not to be received witliout surh memorandum, 68.

May bo set aside if fictitious addrca« is given, 68.
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APPEARANCE— (6'o5/<m»W.)

What plaintiff must show on an application to proceed against, for

non-appearance, 592.

When plaintiff may proceed by striking out proceedings, 5S, u, K\y.

Entry of,

After time limited, effect of, 56, m, k.

" no further time to plead to be granted, 57.
" notice of, 57, 57 o.

" " if omitted, judgment may be signed, 57.
" practice as to, 57, 57 n.

Ey defendant sued in wrong name, 60, d.

General rules as to, 619, o, q.

Infants must be by guardian, noi prochein ami, 56, k.

May be entered at any time before judgment, 56.

Mode of, 59, a, h, c.

Operates as a submission to the jurisdiction of the court, 56, I.

Waives irregularities in writ, copy and service, 56, I.

Form of, 60.

Memorandum of, to be filed same day as entered, 619.

Must be stamped when entered, 56, k.

No appeal from final judgment for non-appearance allowed, 62.

Non-appearance to specially endorsed writ, final judgment may be signed

for, 61, 62, p, q, r.

Execution may issue on such judgment after eight days, 63.

Non-appearance to ivrit not specially endorsed, plaintiff may obtain leave to

proceed, 65.

Plaintiff may file declaration, and in default of plea, may sign

judgment, 65.

When such judgment is final, 66.

Setting aside, defence on merits must be disclosed, 64, t.

Object of, considered, 56, k.

Old practice as to entry of, 56, k.

By one of several defendants, proceedings in case of, 67 m, 68 n.

By person not an attorney, effect of, 60, /.

Plaintiff may proceed in case of non-appearance at expiration often days, 66.

" not to enter an appearance for defendant, 61.

Of several defendants by one attorney, to contain the names of all the

defendants, 620.

Time of appearing when Sunday or a holiday is the last day for, 66.
'• " when writ is served in long vacation, 67.

When some defendants appear, and plaintiff signs judgment and issues

execution against the others, he abandons the action as to the defen-

dants who appear, 67.

In ejectment.

—

See E.jectment.

APPOINTMENTS BEFORE CLERKS OF THE CROWN, &c.— See CLEnKs

AND Deputy Clerks.

ARBITRATION AND AWARD.
Agreement to refer

Does not oust the jurisdiction of tlie court, 232, q.

Future causes of difference,^ 2. 2_ 3 3-
Appointment of third arbitrator, 236, e,f.

A ward,

Execution of, 239, h.

When to be final, 231.

Maybe attacked if sued on, although final, 231, z.

Compulsory reference.

Application for, to be on affidavit, 209, h.
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ARBITRATION AND AVi'ART)— (Continued.)

Cases which maj' be referred, 210, e.

Cases wliich cannot otherwise be conveniently tried may be re-

ferred, 210, e.

Costs of services as to, to be fixed, 211.
" arbitrator has no right to deal with, if the order is silent a?

to. 211. I.

County Court judge, duty of, under order of, 211, k.
" " reference to, 6ii7.

Court or judfje may refer matters of mere account, 209.
" " may order issues of facts to be tried by a jury, 213.
" " may decide incidental matters of law on special

case stated, 212.
" " may refer to arbitrators chosen by parties, or niaj-

try the case summarily, 210.
" " decision of, to be conclusive on arbitrator, 213.
" " " to be enforced by same process as finding of

jury, 211.

Duties of arbitrator, 210, h.

Enforcing the award, 212, m.
" to be by same process as finding of jury, 211.
"

to be as on a consent reference, 220.

Matters of mere account, what are, 209, d.

Voviev3 of arbitrator, 210 i, 213 r.

Reference, order for, should not embrace all matters in dispute, 210 /jr.

" Power to refer exists only after suit is commenced, 209 a.

" To whom to be made, 210.
" Proceedings on, to be as on consent references, 220.

Costs of the av'ard

Defined and considered, 226, k.

of the cause " " 226, k.

May be taxed before the time for moving against the award ex-

pires, 003, /.
No costs are to be taxed under a submission except as therein

given, 22(5. k.

Power of arbitrator as to, 22G, k.

County Court judge in his own court, powers as to reference, 243.
Deatli of arbitrator, efi"ect of, 230 c.

Eiiforchig an award.

liy action considered, 223, i.

By action of assumpsit, case, covenart and debt, 223, t.

]5y attacliment, 224, /.

M.iy l"J enforced by tiie authority of a judge before time for moving
against expires, 231.

Such order to enforce to be absolute in first instance, 231, b.

L'nhm/inff a reference.

l>y consent, 210, n.

P.y the court, 247.

fJencrally. 241 /, 247 e.

Rule for, not to be made ex parte, 241, r.

" not to be made until .submission is mode a rule of court, 241 , ji.

Mitking a nJimiiutlon a ntlr of court.

Agreements and submissions may be made rules of Superior, Equitj*
and County Courts, 2J3.

Courts have no jurisdiction over award until made, 244, o.

Not to bo made wl»ere submibsion contains words to the contrar\'.

244.
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ARBITRATION AND AWAnD—( Continued

)

Oral awards not included under the ordinary rale, 244, n.

To be made of the court mentioned in submission, 244. o.

" " " " in which special case has been stated, if

mentioned in the award, 245.

When submission is to be made a rule of court, 244.

Matters in disjiute, and matters of account, distin2,-uished, 209 d, 212 o.

Hisi Prius, References at.

Agreement as to names of arbitrators need not be in writing;, 214, a.

Arbitrators' names, if agreed upon by the parties, to be inserted
in the order, 214.

If not agreed upon, to be fixed by the judge, 214.
Award may be moved against iu first four days of the Term after

it is made, 214.

Judge at Nisi Prius may refer long accounts of demand and set-off,

213, w.

" is to determine what are Inng accounts, 213, t.

" may refer the whole suit or part, 214.
" may order the other parts to be tried in case of a partial

reference, 214.
" or may leave issues of fact to the jury, and the amount of

damages to tlie arbitrator, 214.

May be made at any time before verdict, 214, w.

Must not be made before entry of record, 213, v.

Power of arbitrator under, 216.
" of judge to refer, 215.

Time for moving against award, 214, d.

Verdict to be entered, subject to reference, 214.

Possession, award of.

May be enforced as a judgment in ejectment, 242.

When made, delivery of possession may be ordered by the com't,

242
When such order is made, execution may issue thereon, 243.

Proceedings on an award, how conducted, 221, g.

Publication of an award, meaning of, 230, x.

Remission back to arbitrator.

Application to remit award, when granted, 228, p.
Judge or court may remit from time to time the matters referred,

or part, 228.
" " may impose terms as to costs, 229, 230.

What may be remitted, 228, q.

Revocation of power of arbitrator.

Application to revoke to be by rule or summons to show cause, 24*7 e.

Arbitrator's power, when not revocable without judge's order, 246.

Arbitrators are to proceed notwithstanding a revocation, if made
by a party without leave, 247.

"
in such case to proceed in absence ofparty revoking,247.

" party so revoking is still entitled to notice, 247, d.

Setting aside an aivard.

Application to set aside an award under a compulsory reference,

when to be made, 230.

Practice as to, considered, 225, j.

Rule nisi to set aside an award to state the objections intended to

be insisted upon, 693, d.

Special cases.

An arbitrator in proper cases may state his award in whole or in

part, as a special case for the court, 220,
"

is not bound to state special cases, 219, z.
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ARBITRATION AND A^^ ARD—iConiimied.)
An arbitrator may decide lejjal questions, whether of legal profes-

sion or not, 219, z.

Judp^ment on, is to be entered according to the opinion of the
court, 220.

When special cases may be stated, 220, a, e.

Staying proceedings in an action.

Where an agreement to refer future causes of difference exists, when
application for, to be made, 232, 23?,.

To be after appearance and before plea, 233, o.

What must be shown on the apiJication, 23-1, r. s.

Rule to stay proceedings and refer may be varied or discharged, 235.
Submission, <fec., must be proved as other contracts, 243, I.

Substitute for arbitrators.

Appointment of substitute for single arbitrator, 235,
" " when the reference is to two arbitrators

and a vacancy occurs, 237.

Notice for appointment of substitute must be given to opposite
party seven days before the motion, 237.

Notice, form of, 237, /.

Practice when arbitrator refuses to act, becomes incapable, or dies,

235.

Survivor of two or more arbitrators, when he may make a valid award, 23S.

Time for making award, &c.

Awards must be made in three months, unless the time is enlarged,

239, i. j.

Award under compulsory reference, when to be made, 239.

Court or judge may enlarge the time of making an award, 240.

If no time is stated, the enlargement to be for one month, 240.

Time for moving against award, 230, y.

Umpire.
Appointment of, by court or judge, 237, o.

Arbitrato.-s may appoint, unless the submission, &,c. prevents, 238, b.

Pov/er of arbitrators as to ajipointing, 23G, d.

Practice when parties do not appoint an umpire or third arbitrator,

236.

Practice when umpire or third arbitrator dies, 236.

When an umpire may enter on a reference in lieu of the arbitra-

tors, 242.

Witnesses.

Attendance of, before arbitrators, 221 h, 249 I.

Disobedience of, to a rule or order, is coutempt of court, 249.

Documents may be ordered to bo produced b}% 249.

What documents a witness need not produce, 249.

Production of, 221, h.

What must be shown on an ai)plication to compel attendance of, 24S I.

Swearing of, to be by arbitrator or umpire, 250.

Even though the submission, Ac, limits the power otherwise,

250, 0.

See County Court.

ARBITRATORS.—Sec Arbitration and Award.

ARGUMENTS IN TERM.
Setting down causes for.

—

See Setting down Causes foe Abgustknt, &c.

ARREST.
Discharge from, 31, 32.

See Camas, Writ of.
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ARREST OF JUDGMENT.

—

See Costs—Judgment, Arrest or.

ARREST, MALICIOUS.—>See Malicious Arrest.

ASSAULT AND BATTERY.
Payment into court is not allowed in actions for, US.

Exceptions, 118, k, I.

See Plkading.

ASSESSMENT OF DAMAGES.
By the Clerk of the Court,

The clerk is to endorse his finding on the rule or order of refer-

ence, 217.
" is to deliver the rule or order so endorsed to plaintiff, 21*7

.

" may appoint a day for hearing, 217.
" may adjourn the hearing, 217.

The direction for clerk to assess is to be moved for on affidavit, 216 m.
Form of affidavit, 216, m.
Form of order, 216, m.
Interlocutory judgment is to be signed before the order is made

216 «, 217?.
Judgment is to be entered and costs taxed, as on finding by a jury

217.

Matters of calculation, what are, 215, k.

Production of documents to be enforced, as before a jury, 217.

References are only to be made at instance of plaintiff, 217, s.

Reference is to be to clerk of that court in which proceedings had
been commenced, 216.

Witnesses, the attendance of, is to be enforced as before a jury, 217.

By a Jury.

To be assessed to day of verdict only, 586.

May be dispensed with when the amount is one of calculation only,

215.

What are matters of calculation, 215, k.

See Judgment by Default.

ASSESSMENT, NOTICE 0¥.—See Notice of Trial.

ASSIGNMENT.—/&e New Assignment—Pleading.

ASSIZE, JUDGE OY.—See Judge of Assize.

ASSIZES, PROCEEDINGS AT.
Judge may order the business to proceed peremptoi'ily the first day, 289.

" may postpone trial when necessary, 290.

See Record, Entry of.

ATTACHMENT FOR CONTEMPT.
Against a sheriff for non-return of writ, 692.

For costs abolished, 692, y.

When absolute in the first instance, 692.

See Sheriff.

ATTACHMENT OF DEBTS DUE ABSCONDING DEBTOR.
Action by sheriff to recover.

When it may be made, 499.

Averments necessary in declaration, in, 502, d.

Debts and demands, what, may be sued for, 497 ff,
498 j.

Defences that may be set up to such suits, 500, 501 y.

Form of averment in declaration, 501.

Recovery by sheriff in such action to discharge the absconding

debtor, 501.
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ATTACHMENT OF DEBTS DUE ABSCONDINa DEBTOR—(Contiuued).

Sheriff.

May notify debtors not to pay tlie absconding debtor, 497.

If debt is paid after such notice, it shall be deemed fraudu-

lent, 498.

Debtor sued after such notice may obtain a stay of proceed-

ings, until it is ascertained if there is a deficiency, 499.

And an issue may be directed, 499.

May sue for debts of absconding debtor, 500.

Proceeds of suit, how he is to deal with it, 501.

Requisites of sh3riff's indemnity, 502.

Not bound to sue until indemnified in double amount of debt,

502.

If plaintiff recovers judgment against the absconding debtor,

and his debtor pays him after notice, he will be liable for

any deficiency, 498.

In case of sheriff's death, the bond is to revert to his succes-

sor, 503.

Action not to abate, but to be continued by his suc-

cessor, 503.

Suggestion of facts to be entered on record, 503.

See Garnishee PKocEEOiyGS.

ATTACHMENT OF GOODS, etc., OF ABSCONDING DEBTOR.

In the County Coxirt.

Proceedings in County Court to be as in Superior Court, 480.

Who may grant, in County Court, 479.

In the Superior Court.
Affidavit required to obtain writ of, against absconding debtor, 478,

478 I, m.

Concurrent Writ.

Duration of, 485, Tc.

May be obtained, directed to other sheriffs than the original, 485.

Memorandum required on, 485, h,

Need not be served or sued out in duplicate, 485.

To be marked " Concurrent," 485.

To be tested as of same day as the original, 485.

Use to be made of, 485.

When to be obtainable, 485.

Costs of suing out attachment.

May be ordered to be paid before prior judgment, 490.

Defendant is entitled to costs prior to execution, if proved that he

was not an absconding debtor, 494.

Debt must be proved before a jury by assessment or oa a reference, 484.

How to be proved, 484, b.

Distribution of proccedx.

Persons furnisliing certificates of judgment in Division Court to

participate, 504.

"When several persons sue out attachments to be ratable, 503 m.

"Who may participate when the property is insufficieut to pay all,

504.

"When distribution may be delayed, 504.

Division Court.

Creditors in,to share ratably on serving memoranda ofjudgment,492.

Creditors who liave attached in, may proceed to judgment, not-

withstanding seizure by sheriff, 492.
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ATTACHMENT OF GOODS, &c., OF ABSCONDING DEBTOR— {Continued.)

Officers to give up goods to sheriff on demand under penalty of

double value of the goods. 491.

JExecution.

How to be endorsed, 484.

Not to issue witliout an affidavit of the time, debt, (fee, 484.

When verdict is less than costs of defence, defendant to have exe-

cution for tlie balance, 494.

Food for cattle seized, who liable for, 491, v.

Inventory and appraisement, only one to be allowed for, 493.

The issue of a new writ not to make a new inventory, »fcc., neces-

sary, 493.

Judgment, before a plaintiff obtains, he must prove the debt, 484.

Perishable propertij.

Definition of, 488, /.

Sheriff may demand bond for, from plaintiff, and sell, 489.

Bond, amount for which it is to be given, 488.

Sale to be by public auction, 489.

Sheriff's discretion as to receiving bond, 490, t.

Sheriff is not to be liable if proper bond is not given within four

days after demand, 489.
" is to restore goods if plaintiff fails to give a bond, 491.

Time within wliicli boud is to be given, 490, w.

Valuation of, by sheriff, 488.

Persons having possession of goods of an absconding debtor are liable in

the same way as the debtor, 497,

Prior actions.

Actions commenced previous to issue of writ of attachment are to

be proceeded with to judgment and execution, 495.

If judgment is obtained in such ac'don before the writ issues, such

judgment shall have full priority, 496.

If such judgment appear to be collusive or fraudulent, it may be

set aside, 490.

What must be shown on motion to set aside such judgment, 496, c.

Sheriff.

Costs under writ of attachment, action for, in what court to be

maintained, 493, h.

Of ai)praising and inventory to be one dollar per day, 493.

May be recovered in an action after taxation, 493.

To be recoverable in first instance from plaintiff, 493.

To be taxed as disbursements to party paying the same, 493.

Disbursements for keeping goods sejzed to be allowed him, 487.

Division Court, goods received from, are to be accounted for after

his costs are deducteil, 492.
" " sheriff may demand goods seized by officers of, 491.

Inventory of goods seized is to be made by, 487.

Practice as to, considered, 487, i.

Two freeholders are to be called in to assist in making, 487.

To be returned by sheriff, signed by himself and the free-

holders, with the writ, 487.

Seizure by, of goods attached in the Division Court, 492, d.

What sheriff may seize, 487.

Special bail.

Application to put in, when it must be made, 485, o.

" what must be shown on, 480.

Court or judge may refuse the application to put in, 480.

How to be put in and perfected, 486.
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ATTACHMENT OF GOODS, &c., OF ABSCONDING DEBTOR—(Co«/(«?£ec?.)

When bail is perfected, defendant's goods, or tlie proceeds if sold,

are to be restored, 486.
" " defendant is to be let in to plead, and the

action is to pmceed as on a capias, 486.

" " sheriff may withhold goods on any lawful

ground, 480.

Time for putting in, 479.

/See Bail, Special.

Surphts.

When to be returned to defendant, 504.

Not to be returned if other writs concur, 505,

Writ of.

Contents of, 480.

Date of, 481.

Form of. 480.

Issue of, to be in duplicate, and to be so marked, 482.

One copy to be given to the sheriff, and the other used for

service, 4S2.

Only one writ to be charged for, 482.

Wlien writ maj- issue, 479.

Memorandurfi to be endorsed on, 481.

rrocedure upon, after personal or other service, 482.

'Renewal of, 4S2.

Rule for, may contain directions for putting in special bail, 4T9.

Service of, other tlian personal.

Application for allowance of, 482.

Affidavits, required on, 483, u.

Further attemjits to serve may be ordered, 483.

The judge may order some act to be done to make serTico

good, 4S8, u.

To remain in force six months, 481.

V»'hat plainliff shall recover when the issue of the writ proves to

be unauthorized, 494.

See Attacument of Debts.

ATTORNEY.
Admission of. ^ o . » «-.j j

Articles of clerkship to be loft with Law Society, 614, d.

Time witliiu whicli they are to be left., 014, tl.

Attachment of. for not appearing, pursuant to his undertaking, 620 m.

Cliange of, not to be made wilh.iut an order, 02O, »/.

Perstms applying to be admitted to answer ijueslion.a, fil.^ e.

Questions to 'be answered by persons api.lyinic to bo admitted, 616.

" " " by person with whom clerk k.tv. d. 010.

General rules as to, 614.

Lien of, set-off not to be allowed to prejudice, 652.

Name and residence.

To bo endorsed on writ of attachment, 481.
'< " " summons, 10.

" " " ejectment, 510, t.

Striking off the roll for miscimduct, 017, /.

When struck off rolls of oue court, to be removed from the other, 618.

Sec Costs—Cognovit.

AUDITA QUERELA.
Defence by, 177.

Practice as to, considered, 177, «.
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AUDITING COUNTY ACCOUNTS, 595, 596.

AUDITORS OF COUNTY COURTS.
Fee to, 613.

AWARD.

—

See Arbitration and Award.

BAIL TO THE ACTION.
Definition of, 37, v.

See Bail, Special.

BAIL TO THE LIMITS.
Definition of, 35, p.

BAIL TO THE SHERIFF.
Definition of, 34, p.

In the County Court, to be regulated by the practice of Superior Courts, 33.

BAIL, SPECIAL.
Allowance for bail when order for made, 36.

Amount for which bail are liable, 668.

Costs of opposing, 604.

Not allowed if indemnified by defendant's attorney, 603.

Bail bond.

Condition of, 36.

Before whom taken, 33, 36 r.

Exceptions to, may be taken, although plaintiff has taken an assign-

ment, 660.

Time within which exceptions to be taken, 666.

Judgment may be signed by plaintiff on bond standing as security,

660.

Mistake in name of defendant, effect of, 659.

Pending rule to bring in the body, plaintiff is not to proceedon, 660.

Proceedings, when stayed on payment of costs, 60O.

Sheriff may sue on, in either court, 659.

Change of, not to be made without leave, 662.

Costs.

Of opposing allowance of bail, 664.

In actions where defendant is held to bail, 422, 425 and notes.

Of former notice of justification, to be paid before bail justify on

a subsequent notice, 669.

Count!/ Court actions.

Practice to be governed by that of Superior Courts. 40.

Recognizance in, may be entered of record and sci. fa. or debt lie

on it, 39.

Surrender of defendant in, 39.

Declaration.

Against a person in custody, practice as to, how governed, 33.

Must be served, 687.

Time for delivering, 674.

Definition of, 34, p.

Discharge of bail, when judge may order, and exoneretur to be entered, 38 x.

Discharge of defendant.

Application for, not to be ex parte, 38, y.

Query, if in Chambers, 38, z.

Defendant not to be discharged because described by wrong name

or initials, 656.
" when entitled to discharge on entering common appear-

ance, 674.
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BAIL, QYECIXL— (Contiiived.)

Judge, when to order, by writ of supersedeas, 07.

Rule discharging defendant to direct a supersedeas to issue, 673.

Defendant should act promptly in moving for rule, 673, y.

Justijication of hail.

Affidavit of, form, 664.

Not to be sworn before defendant's attorney, 36, t.

"When deemed insufficient, 6G7.

Allowance of, not to be allowed if bail are indemnified by defen-

dant's attorney, 663.

Costs of, 664.

Exception to.

Plaintiff to give two days' notice of, 6G6.

Effect of failure to do so, 666.

To be made in twenty days if no affidavit accompanies, 666.

Xo exception to be allowed afterwards, 666.

Notice of.

Costs of former notices to be paid before bail justify under
a subsequent notice, 669.

Two days' notice sufficient, 667.

Practice as to effecting, before judge or court, 36.

May be effected before commissioners in some cases, 36, s.

Time for effecting.

To be justified within four days after exception, 36, 667.

Transmission of bail-piece, &c.

"When bail is taken in country, and the justification is before

the court, 664.

Notice of.

Effect of, as to costs, 664.

Of more than two irregular, 662.

Parties first named in, not to be changed without leave, 662.

Overholding tenants, practice as to bail in actions against, 564, 565.

Perfecting, definition of, 35, q.

Proceedings, when to be taken by plaintiff against the prisoner, 673.

Putting in.

Definition of, 35, q.

How put in, 35, 35 q.

Plaintiff may declare and proceed to judgment when put in, 35.

"When it may be put in if sheriff is ruled to return cepi corpus, 661.

"W^hen it may be put in, in actions commenced by writ of attach-

ment, 485.

In such cases, practice as to putting in to be as if commenced by
capias, 486.

Proceedings after bail is put in in such cases, 486.

Eecog7iiza7ice.

Not to be taken by attorney for either party, 663.

Effect of so taking, 663.

When treated as a nullity, 663.

Shcrif.
Attachment to issue against, for disobedience of rule to bring in

the body, 662.

Rule to set aside attachment, if made by defendant, to be on affida-

vit of merits, 661.

Further affidavits required on such motion if made by siieriff, 661.

Certificate of, on surrender, 37.

Duty of sheriff as to surrender, 37.

Fees on surrender, 38.



782 INDEX OF SUBJECTS.

BA.IL, SPECIAL—(Confmued.)

Eule against, to bring in the body,may issue in term or vacation, 602.
" " to return writ, may issue in vacation, 676.

"When rule will issue against him after he has left his office, Q'lQ.

Maj' sue on bail bond in eit^ier Court, 659,

May take bail from person arrested, 33.

May assign bail bond, 33.

Stay of proceedings.

()n notice of, rendering principal, terms on which gi-anted, 66 S.

Pending writ of error or appeal, when to be made, 669.

Surrender.

Bail may surrender defendant to sheriff, 3*7.

Certificate of, to be given by sheriff, 37.

Fees of sheriff for, 38.

Duty of sheriff as to, considered, 37, w.

Transfer of i)erson surrendered in different county from his own,
terms of, 39.

To sheriff not named in the writ not to require change of venue, 38.

When bail may render their principal, if plaintiff sues on the

recoguizance, 668.

When bail is rejected, surrender may be made without new recog-

nizance, 668.

Writ of execution.

To fix; may issue in vacation, 378.

Usually a ca. sa., 378, s.

See Attachmext—Capias, Writ of—Capias ad Satisfaciendum.

In actions against overholdiug tenants, 562, 563.

See Ejectment—Overholding Tenant.

BAILEES AND AGENTS.
Action against.

—

See Non-Assumpsit.

BANKS AND INCORPORATED COMPANIES.—-S'ee Revivor, Writ of.

BILL OF EXCEPTIONS.
May be tendered by either party in ejectment, 533, m.
See Ejectment.

BILLS OF EXCHANGE.
In actions on a plea of denial, must specially traverse the fact of drawing

making, &c., 717, h.

See N(;n-Assump3it—Pleading.

BURDEN OF PROOF.
On whom it lies, 219, c.

See Evidence.

CAPIAS, WRIT OF.
Commencing an Action.

JBail.

May be taken by sheriff for party arrested, 33.

Practice as to, treated, 34, q.

County judge may make an order to hold to bail, 33.

Concurrent writ may be issued, to remain in force while original does, 30.

Copies.

For each defendant are to be delivered to the sheriff, SO.

Or to the coroner, 30 u.

Dcde, teste, dec.

To be same as for writs of summons, 4.

To be of day of issue, 29.
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CAPIAS, WRIT OY—(^Contmued.)
Declaration against defendants arrested under, when to be made, S3.
Direction of, may be to any sheriff in Ontario, 4.

Discharge from arrest.

Who may apply for, 31.

Application may be to a different judge from the one that issued
the order for, 32.

Application for irregularity to be made promptly, 31.

Mode of proceeding, 31, 32.

Duration.
Of concurrent writs, 30.

To remain in force when writ set aside, 32 /.
Of original writ, 29.

Endorsement on.

Of name and residence of plaintiff's attorney, 29.
" " of plaintiff in person, requisites of, 29.

Form of endorsement, 449, 450.

English writ distinguished from writ in this country, 4, i.

Issue of.

To be by Process Clerk in Toronto, or Deputy Clerk of Crown else-
where, 5.

Not to be issued except for money demand or debt, 4, j.
To be from each court alternately, 5.

Plaintiff or his attorney may order defendant's arrest under, 31.

Renewal not necessary, but new writ to be taken out, 29.

Service of.

Copy to be served immediately after arrest, 30 v, 31.

To be served within two months from date only, 31.

To have the effect of the service of a writ of summons, 31.

Ai'TER Action commenced.
Costs of, 40 I, 41.

Form of, 453.

Concurrent writs may be obtained, 40,

Date of execution to be endorsed on, 41.

Practice as to issue of, 41, n, o, p.
Proceedings to judgment to be carried on without regard to issue ©f

capias, 41.

CAPIAS AD SATISFACIENDUM, WRIT OF.
Debtor may be discharged on the written authority of attorney, 379.

As to attorney's authority, &c., 3Y9, u.

Discharge should not be granted by the attorney without the consent of
his client, 379.

Such consent should be in writing, 380, x.

Not to be granted on attorney's authority if client notifies sheriff

to the contrary, 379.

New writ in case of expiry, mode of obtaining, 378.

Renewal of, not necessary, 378.

Teste of, to be of day writ issued, 377.

Writ of execution to fix bail may issue in vacation, 378.

Usually a ca. sa., 378, s.

CARRIERS.—;Sec Not Guilty, Plea of.

CASE.
When the A'erdict in an action of, is less than $'^, plaintiff is not to recover

costs unless judge certify, 587.

Proviso if judge do not certify, 587.

See Costs.
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INDEX OE SUBJECTS.

CASES, SPECIAL.—&e Special Cases.

CAUSES OF ACTION ARISING OUT OF JURISDICTION.
Application for order to proceed in actions for, materials necessary for, 44, 2^

Procedure considered, 43, 433 w.

When defendant is estopped from asserting, 43, ?fl.

Joinder of.

—

See Joinder of Causes of Action.
^

CERTIFICATES OF COSTS.
Forms of, 589.

See Costs.

CERTIORARI TO REMOVE CAUSES.
County Court judge may grant, 60S.

His order for may be reviewed, (fee, by Superior Court judge, 60&.

Declaration de novo is not necessary in cases removed, 60S.

Superior Court judges may order and may impose terms, 60S.

"When causes ma.j be removed, 608.

CHAMBERS.

—

See Judge in Chambers—Judges' Chambers.

CHANGE OF ATTORNEY.—^ee Attorney.

CHANGE OF VENUE.—>Sce Venue.

CHATTELS, SPECIFIC DELIVERY OF.
In actions for detention, return of the specific chattel may be ordered, 406.

In what actions such order is made, 406 q, 407 v.

In such cases defendant has not the option of paying the value and retain-

ing the chattels, 406.

How enforced.

Defendant's goods and lands may be distrained until he return the

chattels, 406.

Or an execution may issue for the value of chattels, 406.

At the same time with the order, the plaintiff may have an

execution for damages, interest and costs, 406.

CITIES.
Certain cities to be united to counties for judicial'purposes, 59*7.

CITY OF TORONTO.
United to County of York for certain purposes, 603.

CLERK OF ASSIZE.—&e Marshall.

CLERK OF COUNTY COURT.
Fees to, in cases tried in Superior Court, 595.

See County Court.

CLERK OF THE CROWN.
General orders as to his jurisdiction in Chambers, 768.

CLERKS AND DEPUTY CLERKS OF THE CROWN.
Appointments before.

Only one need be taken out for the same matter, 694.

Proceedings on, may be ex parte if party served with, do not

appear, 694.

Business, by whom only to be transacted, in the offices of, 694.

Hours.
For keeping offices of, open, 694.

Rule repealed, and new rule substituted, 760.

Interpretation of words. Clerks, &c., 448.

HoUs and records.

Forms of, to be settled by Clerks, and notice of, conspicuously dis-

played in their offices, 695.
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CLERKS AND DEPUTY CLERKS OF THE CKOYVl<—(Conlhmed.)
Not in accordance with the notices, not to be received, 695.

Transmission of papers to head office by Deputy, mode of, 696.

See Rolls and Records.

CLERK OF PROCESS.
JJuties of, as to issuing writs.

To issue attachments against absconding debtors, 697.
" capias to commence an action on receiving the proper

papers,- 697.
" writ of summons on receivinpj prteoipe, 696.
" writs to commence actions alternately, 697.
" other writs, according to established practice, 697.

Duties of, as to delivery of papers, on v/hich Habeas Corpus, <fec., issued
daily to Crown offices, 759.

Duties of, as to qv.arteyly return of writs issued, 760.

Fees for exemplifications, 698, /.
Hours of attendance of, 698.

Office copies of papers, on payment of usual fees, to be granted, 698.
Searches which ai-e proper to be allowed by, 698.

COGNOVIT.
Affidavit of execution, requisites of, 638, o.

Ationtey.

For defendant must be present to explain it to defendant, 636, i.

"Who may act as such attorney, 637, _;'.

Duties of attorney, 637, k.

Books.

Are to be kept, in which particulars of cognovit are entered, 343.
To be open to inspection on payment of a fee of twenty cents, 344.

Copy, duly sworn, must be filed in the proper office within one month, or
cognovit invalid, 343.

Defeasance, if any, to which cognovit is subject, to be written on same
paper with it, 639 lo, 640 x.

Entry of final judgment on.

How leave for, is obtained, 639, r, s, t, «.

Entry of, in Superior Courts, 341.

in County Courts, 343.

Warrant of attorney distinguit-lied from, 311, h.

COilMON LAW PROCEDURE ACT.
Acts amending, 585, 587.

Applies to personal actions removed from Inferior Courts by certiorari, 1, b.

Courts bound to follow spirit of, 1, b.

Discretion of Courts under, 1, b.

Origin of, 1, b.

Jii'peuled,
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COMPUTATION OF TIME.
Cases as to, 704, /.

Clear days, how reckoned, 703.

Coaiity Court, Rules as to

—

See County Court,

In matters under 0. L. P. Act, first and last days to be inclusive, 446, a, b.

Row computed when last day falls on a day when Crown offices are

closed, 703.

CONCESSION.
No rule for, required, 625.

CONCURRENT WRITS OF ATTACHMENT.—-See Attachment of Goods.

CAPIAS.—5'ee Capias, Writ of.

« " SUMMONS.—-See Summons, Writ of.

CONFESSION OF ACTION IN EJECTMENT.—>See Ejkctment.

CONFESSION AND AVOIDANCE.
Matters of, to be pleaded specially, 721, 728 ij.

See Pleading.

CONFESSION OF JUDGMENT.—-See Cognovit.

CONSOLIDATION OF ACTIONS.—-See Husband and Vv^ifk.

CONSTABLES.
Appointment of, when to be made, 595.

CONTEMPT, ATTACHMENT FOR.—-See Attachment for Contempt.

CONTINUANCES, ENTRY OF.—-See General Rules of Court.

CONTRACT.
Matters of confession and avoidance in actions on, to be epecically pleaded,

718 n, 719 o.

See Pleading.

CONVICTIONS AND FINES.
Returns of, when to be made, 596.

CONVICTION OF WITNESS.
How proveable.—-See Evidence at Trial.

COPIES OF PLEADINGS.
How* certified.—-See Pleadings.

CORONERS.
Fees for returning process, &c., to be same as for sheriff, 701.

Fee for summoning juries to be twenty cents each, 701-

Poundage to be same as for sheriffs, 7ul.

-See Sheriff.

CORPORATION, AGGREGATE.
Service of, <fcc.—-See Summons, Writ of.

CORPORATIONS.
In suits by or against, no ratepayer or employee is to be incompetent as

•witness, 598.

But may be challenged as jurors, 598.

Except when corporation is a count}-, 598.

See Evidence at Trial.

CORPORATION SOLE.
Service,—-See Summon-h, Writ of.
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COSTS.
Practice as to.

Abatement, recovery of costs for not proceeding after, 19S.
Attorney's mstK.

Table of, 751.

Lien for, not to be prejiuliced by set-off of costs or damao-es, 652.
Bail,

When defendant held to special bail may recover costs 422 b
423, 424, c.

Defendant must bo arrested before this section applies, 423, c.

Defendant must take out a rule for such costs, 42;i, </.

"When such rule is taken out plaintiff is not to issue execution
except for the balance over such costs, 425.

Defendant may issue execution for balance when in his favor, 425.
CertiJicnteK for costs.

Form of, 430, 7v.

In actions of trespass, 427, 431.
In actions of proper competence of inferior Court brought in Supe-

rior Court, 433, 588, 589.
Clerk of Assize, fees of, 696.
Cognovit, costs of declaration on signing judgment on, 700.
Coroner.

Fees and poundage to be same as sheriffs', 701.
Fees for summoning each juror to bo Is., 701.

Counsel fees.

For attendance of counsel before a judge in Chambers not to be
allowed unless certified, 701.

No counsel fee to be taxed on a rule which can be obtained without
filing a motion paper in term, 700.

OnlyjdHe counsel fee to be allowed between party and party, on
Ca__--'-' one argument, 699.

• Table of fees allowable, 754.

"When disbursements for, are large, affidavit of payment of, is to
accompany bill of costs, 700.

County Court or Division Court costs, when only allowed, 698.
Day, costs of.

"When party giving notice of trial is liable for, 323.
None allowed where there has been a countermand, 323,/".

14 Geo. II. ch. 17, not to be in force so far as relates to judgment
in case of non-suit, 323;

Demurrer, costs to be given to successful party on, 418.
Division Court.

Bailiffs and clerks of, in actions against, when plaintiff must obtain
a certificate for, 438.

"Where action is of proper competency no privilege to be allowed
plaintiff, 6.b2.

See IxKERiOR Court.
Documents, costs of proving.

—

See Production of Documents.
Ejectment.—.See Documents—Ejectment—Landlord and Tenant.
Endorsed on writ of summons.

May be taxed at defendants instance, 14.

Costs of taxation to be paid by plaintiff if one-sixth is disallowed, 14.
English practice to prevail in cases not provided for by the C.L.P. Act, 41 7.

E.xaininations and inspection, costs of, 272.

Executors.

"When liable for, to defendant, 422.
" " they arc to be recovered as in other cases, 422.

"Ulien relieved from paying costs, 422.

4t>
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COSTS—(Coniimced.)

OarnisJiee proceedings.

Discretionary with judge, 405, n.

See Garnishee Proceedings.

General rule as to costs, 650.

Issue* of law or fact.

Costs of, to follow finding or judgment, 142, t, 143, 651,

If party entitled to general costs of the cause obtain a verdict on
a material issue, he is entitled to costs of trial, 652.

Otherwise not, 652

Inferior Court.

When the action might have been brought in, plaintifif is not enti-

tled to Superior Court costs, 432, 437, o, 588, 699, 760.

This applies to Replevin suits, 433, h, 433, i.

When judge certifies that plaintiff had reasonable ground for pro-

ceeding in higher court Superior Court coets can be taxed,

436, 588.

Judge may certify to prevent defendant deducting costs, 436, m.

When judge certifies the case proper to be withdrawn plaintiff to

recover costs of court in which the action is brought, 433, k, 434.

When judge does not certify plaintiff to recover only Inferior Court

costs, 437, o. 589.

When plaintiff is liable for set-off of costs, 435.

What is necessary to obtain a certifica.te, 4S4, u.

Judges of Superior Court":.

May frame rules for costs of County Court, 418, o, 439.
" " for fees to sheriffs in Count}' Courts, 439.

May amend tariff of fees, cfec, in County Court, 440.

May in such work associate with thera certain County Court

judges, 440.

Judgments, actions on.

Application for, when to be made, 426, I.

Rule of court necessarj- for, 425.

Such costs not usually given, 426, m.

Judgment, arrest of, or non obstante veredicto.

To be given to successful party as to the defect in pleading, 420.

Such costs may be set-off, 421.

Judgment by defaidt, plea pleaded or demurrer joined.

Cost's to be given to plaintiff if successful on sci. fa. or writ of

revivor, 421.

Law Reform Act, costs of cases brought down under, 601.

Marshall, fees of, 696.

Mileage, affidavit of, required on taxation, 418, s, 700.

Nolle prosequi.

If entered when there are several defendants, each is entitled to

costs, 419.

When costs are apportioned, 419, b.

When defendant may have costs as to part of declaration only, 420.

Judge may certify to deprive one of several defendants of costs, 419.

See Payment into Court.

Pleadings, costs of, when there are several on same ground of answer or

cause of action, 711.

Hemanet.
Costs of. to be costs in the cause, 323, g.

" to be same as paid on withdrawal of record, 323, h.
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COS>TS—{Conthiued.)

Costs of, rule for, to be drawn up on affidavit without notice in
court, 325.

Form of rule, 325, ,/.

affidavit, 326, k.

Eeturn of writ by sheriff, costs of enforcing, in discretion of the judge, 388, ^•.

Scire faciaa.

Costs in, on award of execution, wlien to be given, 421.

Only in civil cases, 421, I.

Sketch of law and practice as to, generally, 416, I.

Revision of taxation.

—

See Costs, Taxation of.

Several suits for one cause of adion.

Costs of one and disbursements in others only taxable, 437, 433 r.

Exceptions, 437, q.

Provision not to apply to interlocutory costs, 438.
Sheriff's costs under attachments.

—

See Attachments of Goods.

Subpoena.

Only one allowed, unless reasonable cause is shown, 701.
Fee to attorneys on, exclusive of mileage, to be fifty cents, 765.

Taxation of.

Affidavits of increase, what they must contain, 701.
Who must make them, 701.

Appointment for, only one necessary, 651.

Half an hour's grace allowed on, 631, d.

Attorney's witness fees cannot be taxed without an affidavit, 702.

Copy of bills of costs and affidavit of increase to be given with
notice, 651.

English Queen's Bench practice to govern in cases not provided
for, 698.

Notice of, when unnecessary, 651.

One day's notice sufficient, 651.

Principles of, discussed, 14, i.

Revision of, by Deputy Clerks, taxation may be had on two days'
notice, 438.

Deputy Clerk may be ordered to pay costs of revision, 439, 439 c.

Trespass, action of.

When verdict is less than eight dollars, no costs are to be given
unless judge certifies, 427, 587.

When defendant may set off costs, 587.

When certificates will be granted, 427 , 427 r, 428 t.

When certificate is refused, defendant m&y issue executioa
for balance, 431.

Certain trespasses not included, 431, 431 d.

Writs, costs of, to remain as at present until altered, 418.

Tables of.

In Schedule B, to be used, previous tables being rescinded, 705, g,

Attornefs costs.

Affidavits, 754.

Attendance, 754.

Briefs, 754.

Copies and service of notices, 753,
" " pleadings, 753.
" " • writs, 751.

Counsel fees, 754.

Defendants, 1^4.

Drawing pleadings, 762.
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COSTS—(Co^if/HMed)

Ejectoient, 'ZSS.

Instructions, 752.

Notices, 753.

Rubpcenas, 765.

Term fees, 763.

Writs, 751.

Clerks of Assize and Marshal.

In Chambers, 756.

Of Crown and Pleas and Deputies, 75&.

Of Process, 756.

Commissioners, 758.

Crier, 757.

Jurors, 757.

Sheriff.

Civil side, 756-.

Schedule B, 757.

In replevin, 757.

"Witnesses, 758.

See Costs of the day—Rule to retl'rx "Writ—Security for Costs—
Sheriff.

COUNSEL.
Addresses of.

—

See Addre-^ses of Counsel.

COUNSEL FEES.—;5ee Costs.

COUNTY ACCOUNTS.
Act amending Law Reform Act as to auditing, 612.

COUNTY CENSUS.—5'ee Town and County Census—Records.

COUNTY COURT APPEAL.—&e Appeal from County Court.

COUNTY COURTS.
Arbitration.

Judge to have same powers as Superior Court, 243.

See Arbitration,
AttachmcMt of goods.

Proceedings to be as in Superior Court, 480.

"Wlio may grant, 479.

See Attachment of Goods.
Certiorari.

When actions removed by, not necessary to declare de novo, 60S.

When cases majr be removed by, 608.

Costs in cases tried in Superior Court not to be increased, 595.

JEquitii jiu -isdiction.

Repealed, 594,

Provision as to suits pending, 594.

Transferred to Court of Chancery, 594.

Judge.

Compulsory reference may be made to, 210.

Powers and duties of, under order of reference, 211, k.

Power of, to grant interlocutory orders in Superior Court cases, 187.

Garnishee proceedings in.

—

See Garnishee Proceedings.
Judgment debtor, County Court judge to have same power to examine

debtor as Superior Court judge, 390. .

New trials, setting aside verdicts, &c., practice of Superior Court to

apply, 338.

See New Trials.
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COUNTY COURTS—(Conlhmed.)
Record, entry of.

—

See Record.
Repeal of certain euactmeuts respecting, 593.

Rales in term.

To be two clays only when four days allowed in Superior Court, 447.

When to be made absolute, 447.

When returnable, 447.

One half the time ^iven in Superior Court to be allowed for, 447.

Tariff of costs may be framed by Superior Court Judge, 439, 440.

Sittings.

For trial of issues, when to be held, 593.

Without jur}-, to be held in April and October, except in York, 607.

Terms. *•

Duration of, 447, f.

When to be held,"593.

Trial of ar.lions in a Superior Court.

Power of Judge of Assize as to, 606.

When made a remanet it may be tried at next County Court or

Assize, 6U6.

Form of entr}' of remanet, 606.

When Superior Court judge's decision is final, 607.

Writs of error, practice as to, 6U9.

COURTS OF RECORD.—5<:« Seal.

COVE^'ANT.
Action on.

iVti?! est fadum, effect' of plea of, 7-0.

Otlier pleas must be specially pleaded, 720.

See Plkadi.vg.

CRIME.

—

See Evidence at Tuial.

CROWX.
Power as to venue.

—

See Vexue.

CURIA ADVISARE VULT, ENTRY OF, ON RECORD.—5ee Ge.veral Rules
or Co CRT.

DAMAGES.

—

See Assess.mext of Damages.

DAY, COSTS OF.—^ce Costs.

DEATH OF ARBITRATOR.—See Arditratiosand Am-ard.

DEATH OF PARTIES (Plaintiff or De.vexi.ant).

Not to cause action to abate, 187.

Suggestion of, to be entered on record, 188.

Practice as to reviving, 188, u, z.

See Revivor.

DEBTOR, ABSCONDING.—See Absco.nuixg Debtor.

DEBTOR, EXAMINATION OF.—See Examination of Jldgment Debtor.

DEBTS, ATTACHMENT OF.—Sre Attachment ok Dedts.

DECLARATION.
(.'auses of action.

Several may be joined in, OK, r/.

When there may be several counts on the same cau^e of action,

7U8, 7(i9.

Commeucemcnt of.

Form of,"l(iO.

After abatement for non-joinder, lO'i.
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DECLARATION— Covtimicd.

County Court.

Declaration not invalid because tlie total of all counts exceeds the
jurisdiction of the court, !04, o, p.

Conclusion of, form of, Idl, n, b.

Defendant may traverse part or wliole of, 129.

Filing.

Must be filed and served within twelve calendar months, 97, i, f.

From return of writ, 98, k.

Forms of, 100, 101.

On contract, 455.

For wrongs independent of contract, 455-

Departure from forms given, effect of, 102.

Forms only intended as examples, 102, rn.

Irregularities in, 100, r, .s, t, ic.

Long vacation not to count for time to plead, 99, p.

Notice to declare pere:.;ptoriIy sufficient without rule or order, 98, l,m, n,

99, 0, 00.

Service of, may be made in any county, 99.

Prolixity in, should be avoided, 103, n.

Time for declaring.

Declaration must be filed, &c., in one year, 97 i, j, 98 k.

Excejjtions, 97, h.

Time for declaring, 96, q.

Not to be filed in long vacation, 99.

Venue, how to be stated, 100.

Vexatious counts may be struck out, 9G, q.

DEFAMATION,—^ee Libel and Slander.

DEFAULT, JUDGMENT BY.—See Judgment by Default.

DEFENCE ARISING AFTER ACTION BROUGHT.
May be pleaded with defences arising before, 731.

If plaintiff confesses the plea, he is entitled to costs up to time of plead-

ing, 731.

When not to apply, 732.

See Pleading.

DEFENDANTS.
Entry of appearance by.

—

See Appearance.
Death of.

—

See Revival of Judgment—Revivor.

DELIVERY OF INTERROGATORIES.—^-^e Interrogatories.

DEMAND, PARTICULARS OF.—See Particulars of Demand.

DEMAND OF PLEA.
Notice substituted for, 112, z.

See Pleading.

DEMURRER.
Books.

What parts of pleading are to be copied in, 627.

To be given to judges four days before the argument, 027.

Costs to be given the successful party, 418, a.

Defective, may be amended, 166,/.
Either party may demur for defect in substance, 159.

Frivolous demurrers may be set aside, 166.

Form of, 165,

Joinder in, form of, 167.
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DEMURRER—

(

Continued.)

Judgment on, to be given according to very right, 167.

Marginal statements considered, 165, d.

Imperfect, 165.

Notice of exception, when to be given, 626.

Kolice.

To join in demurrer to be in four days, 624, ;/.

May be delivered separately or endorsed on demurrer, 62.3.

Effect of default, 625.

Pleading and demurring together.

—

See Ple.^ding.

Principles of demurring considered, 159, y.

Setting down for argument, 625.

Special objections formerly taken by, not to be regarded, 167.

See Pleadi.ng.

DEPOSITIONS.
Taken under order of a judge or commission to be returned to clerk of

Crown and Pleas in which cause is pending, 643.

See Examination, itc.

DEPUTY CLERKS.
Duties of, as to transmission of records, 3-31.

" " delivery up of exhibits, 333, o.

" " " •' records, 333.
" clerks and deputj'^ clerks of crown.

—

See Costs—Rccords.

DESCENT CAST.—fi'ee Ejkctment.

DETAINING GOODS.
Action for.

—

See Non Detinet, Plea of.

DILATORY FLEAS.—See Pleading.

DISBURSEMENTS.
Affidavit of, required on taxation, 700.

See Costs.

DISCHARGE FROM ARREST.—5e« Capias, Writ of.

DISCONTINUANCE.
Defendant's consent not necessary to, 634.

Rule to contain undertaking to pay costs, 634.

If such costs are not paid in four months after ta.\-iiti'»u defendant

may sign judgment of non pros., 635.

See Ejectment—General Rules of Court.

DISCOVERY OF DOCUMENTS.
InterrorjnUmen for.

Application for, what must be siiown on, 259, i". '2i".l
.

n. •2'iS. r.

Should be made on affidavit, 268.

Must be founded on merits, 268, r.

"Wlien affidavit may be dispensed with, 268.

When affidavit of tliird party may be used. 262, ».

Corporation, officer of, may be ordered to state ou oath the doca-

nients in his possession, 262.

Examination of parties and witnesses as to, 269, 270, 271.

Interrogatories.

Delivery of, 263. 264. p.

How to be answered, 266, r.

Refusal to answer what is sufficient cause for, 26'''', s.

Part}' refusing is guilty of contempt. 267.

"When attachment will be granted for, 207, t.
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DISCOVERY OF BOCmiE^TS—{Continued.)

Ki^ht to deliver where discovery could not be obtained in

Equity, 264, q.

Should be verified by affidavit, 264, o.

To be answered in ten days, 265.

Time for delivery, 263, v.

See Interrogatories.

DISCREDITING AVITNESSES.—-See Evidence at Trial.

DISTRIBUTIVE PLEAS.—5'ee Pleading.

DIVISION" COUP.T—See Attachments of Goods—Costs.

DOCUMENTS.
Admission of.

—

See Admission of Documents.
Discovery of.

—

See Discovery of Documents,
Inspection of.

—

See [nspection of Documents.
Proof of.

—

See Evidence at Trial.

DOWER, ACTION OF.
Form of writ of assig^nment of, 761.

Not to be commenced by writ of summons (see however Dower Act of

1868), 2, e.

Writ of dower imder nihil habet abolished, 2, e.

DURATION OF WRITS.— -See Attachment, Writ of— Capias, Writ of—
Ejectment, Writ of—Execution, Wkit of—Summons, Writ of.

DUTIES OF ARBITRATOR.—&s Arbitr.\tion and Award.

EJECTMENT.
Action of.

Commencement to be by writ, 50Y.

Definition of, 50fi, a.

Who may maintain the action, 507, d.

" " defend the action, 508, e.

Apjnarnnce.

May be entered within the time limited, 517, m, n.

Notice of title to be filed with, 517.

To be entitled in the office from which the writ issued, 520.

By landlord, 518 o, 521 n.

By person not named in the writ, how allowed, 518.

Application by, to be on affidavit, 518.

Notice of such appearance must be served, 520, q.

Party so applyina- must show that he is in possea.sion, 519.

By person not in possession may be struck out, 524.

Cojifesulon of action.

By one of several defendants, 548.

How defendant may confess, 547.

Judgment on confession, 547, r.

Costs, plaintiff to have costs if defendant fails to appear at the trial, 671-

Defence, practice as to limiting, 522, 523.

Descent cast, since 1834, not to bar toll or defeat any right of entry, 582, k.

Description.

. May be amended on an application for better particulars of, 524, q.

If not reasonably certain, not to nullify the writ, 523, e, f.

Dlsconllnuance.

After notice of, defendant may sign judgment for costs, 546 e.

By one of several claimants, 546.
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EJECTMENT—

(

Continued.)

May be made on notice, 546,

"When it may be made, 5-io, c.

EnroUirig proceedhiga hi.

Before judgment, not necessary, 548, 549,/.
Proceedings in lieu of, 549, g.

"
to be enrolled in case of appeal or evidence, 549, h.

Execution.

For costs or possession, may be in one or two writs, 536, b.

Plaintiff may elect to have one or twc writs, 536.

Formal defects in plaintiff's title, when aided, 527.
Issue.

Issue Book, not neces.sary to attach notice of letter to, 526.

Forms of, for whole (No, 3) part (No. 4), 583.

To be made up without pleadings, 525.

How to be made up, 525, q.

To direct sheriff to summon a jury, 526.

Joint tenantu and tenants in common.
Notice to be given in actions b}- or against, 637, x.

Affidavits to be filed with, 537.

Entry of rule on, 537.

HoXv parties are entitled according to finding, 538.'

Time within which notice is to be given, 537.

Jadgmeni.

Effect of, 549, j.

Execution, on finding for defendant, to be entered as for claimant,

635, 10.

For claimant, effect of, 536, h.

Forms of.

By default for part of land, 583.
" " whole lands, 582.

of bail, 584.

In case of discontinuance, 583.
For claimant not proceeding to trial, 584.

On confession, 584.

Time to be limited for entry of, by judge, 535, r.

Not to exceed fifth day of succeeding term, 535, s.

If no time is limited to be fifth day of succeeding term. 535.

By Default,

Y\'!ien it may be signed for whole land or part, undefended
for, 524, /, m, 525, ii.

'\^'hen service is not personal, order is required for, 670.
When service is personal wliat must be filtd on, 670.

Jurisdiction of court as to proceedings in, to be same as under old act,

580. t, V

Landlord.
Appearance by, 518, o.

" to state that he appears as landlord, 521, m.

Notice of, must be given, 520, q.

Other remedies of, not afiected by, 573.

What defences may be set up by, 521, ?/.

When he may bring ejectment in County Court, 573, j^).

Limiting defence.

Defence may be limited to part of tlie property claimed, 522, ?p.

Part claimed must be described with reasonable certainty, 522,
Notice, form of, 522, y.

to be served in four da3-s after appearance, 522, 523, t.
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EJECTMENT— ( Continued.

)

Service of, when there is no attorney, 523.

Mesne profiis.

Wiien proof of, may be offered, 565.

When jud;;;ment for. may be signed, 566.

See Mesne Profits.

Non-snif.

Defendant to be entitled to costs of, 532 h, 782.

To be entered if defendant appear and plaintiff do not, 532.

Notice of appearance by party not named in the writ must be served, 520, q.

Notice of plaintiff's claim.

What it is to contain, 511, h, 512, c.

Not to contain more than one mode of title without leave of a

judge, 512, e.

Not to contain particulars of deeds claimed under, tkc, unless by
judge's order, 513, g.

Plaintiff is to be confined at trial to proof of the title set up in his

notice, 513.

Notice of defe7idant's title.

Notice of, and denying plaintiff's title, to be filed with appearance,

517, 517, n.

Defendant to be bound by his notioe as plaintiff by hia, 617.

Overholding tenants.

Bail, application for, to be by rule or summons, 564.

What must be shown on, by landlord, 603, /, m, n.

Condition of, to be for paj'ment of costs and damages, 564.

Form of bail piece and acknowlegment, 565.

Enlargement of time to find bail, how obtained, 566, c.

If not obtained, and bail not put in in time, judgment may be
signed, 565, c.

Tenant may be required by notice to find, 562, h.

Commissioner. — Judge or court may order a writ appointing

a commissioner, 570.

; Duties of jury and witnesses on inquisition before to be

sworn, 571.

To issue precept to sheriff to summon a jury, 570.

Verdict to be in writing, 571, s.

Writ and evidence taken by, to be returned when the inqui-

sition is completed to clerk of Crown and Pleas at Toronto,

571.

Demand of possession must be made, 571.

Form of, 662, e.

Execution may be ordered in six days after verdict in some cases,

567, V.

Inquisition, notice of holding, to be served three days before the

inquisition is held, 570.

Issue.—What issue is to be tried by jury, 570-

Fossession, when landlord may be placed in, 571.

Precept to j^lace landlord in possession may be set aside, 572.

Time for moving against, 572.

Tenant to be restored if precept set aside, 572.

Rules to regulate proceedings against, may be made byjudges, 572,^.

Summary remedy against, 668.

Application to be on affidavit and to be made in vacation, 569.

What must be shown on, 569, h
Judge or court may order writ to issue, 569.

To what tenancy this applies, 568/, 569 g.
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EJECTMENT— (Coji^mr!^/.)

Witnesses on inquisition to be subject to penalty for false swearing,

573, n.

Jlay be eommitted for non-attendance, 573.

Particulars of claim or defense to be annexed to record by claimant, 529, w.

Person not named in writ obtaining leave to appear to give notice of

appearance, 671.

Recognizaiice to be taken as in bail in Superior Courts, oG8.

Limitation of action upon, 508.

PLights of persons saved whose rigiit of entry had been taken awaj- 1st

January, 183'j, 581. h.

Security for costs, 578.

Special cases, on consent and by leave, may be had as in other actions, 528.

Special verdict.

May be rendered by jury in ejectment, 532, I.

Bill of exceptions may be tendered to, 532, in.

Sta>/ of proceedings

In action b\- landlord, when rent is paid, 559.

Yv'hen application must be made, 5t30. «. t.

Tinant.

Penaltj' for not informing his landlord of service or issue of writ,

551, 552, q, r, s.

Notice by tenant, form of, 561, p.
1 rial hi.

inry may find verdict for claimant in spite of formal defect in title,

527, e.

Plaintiff may recover without proof of title in certain events, 532.

To proceed as in other actions, if no special case is agreed on, 529, n.

AV'hen defendant may give notice to proceed to, 5-lG.
" " may sign judgment for not proceeding to, 547.

When the judge may direct the jury to find for clamant, notwith-

standing defect in title, 527, 528, d.

Verdict in such case, how to be endorsed, 528.

Such verdict not to be evidence in action for mesne profits,

528.

Wiiat question \3 to be tried, 529, p.
Winie, change of.

Form of summons, 531, e.

" suggestion, 531, /.

Practice as to, 531, b, d.
^ To be suggested on the roll, 531.

Verdict.

Form of entry of, 530 q, 583.

To be according to the fact when (iile that existed when writ issued

has ceased to exist at trial, 53o t, v..

in such case claimant to have judgment for costs, 530. u.

Vexations defences.

Form of notice when defendni;ts are mere intruders, 527.

How to be prevented, 520, u.

V^'rit of.

Not abolisiied, 2, c.

Certain old wi-its abolisiied, 5S0.

Contents of.—To contain names of all persons in v.hom title is alleged

to be, 508, h.

To command defendants to appear in sixteen days, 510, A", I

To contain notice that in default judgment v.'ill bo signed,

<fcc„ 510, m.
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EJECTM EJS'T—

(

Continued.

)

Description of property in, to be reasonably certain, 50S.
Direction of, to be to persons in actual possession, 507, I.

Duration of, to remain in force three months, 510, q.

Endorsements.—Kame and abode of attorney, (fee, to be endorsed
on, 511.

Or of party if not issued by attorney, 511.

Other eadorsements to be made, as in personal actions, 511.
Form of, 582.

" to be closely followed, 510, r.

Infants, how to be sued out by, 507, c.

Issue of, to be from officer of county where lands lie, 510, p.
Proceedino's to ascertain whether the issue is by authority

to be had as in personal actions, 511.
JSTotice of ])laintiff's title is to be attached to, and to every copy of

it, 511, A.
^^

Property claimed in, is to be described with reasonable certainty, 50S.
Service of, to be served as declaration in old practice, 513, i.

Or as a judjje may direct, 514.

On comjianies, 516, i.

Personal service, what is, 514, i.

Substitutional service on daughter or other member of tlie family,

515, i.

On servant, agent, clerk or employee, 515, i.

On wife of defendant, 514, i.

Y\^hen there is no precedent to be provided for by judge's
order, 516, i.

Where there are several defendants, 515.
Where possession is vacant, 616, k.

Teste of, 510.

'Sec Landlord and Tena.vt—Mortgagee—Revivor—Security for Costs.

EMBARRASSING PLEADINGS.—S'ee Pleadings.

ENDORSEMENTS ON WRITS —5ee Attachment, Writ of—Capias, Writ
of—Summons, Writ of.

ENFORCING AWARD.—S'fc x^rbitration and Award.

ENLARGING REFERENCE.—5ee Arbitration and Award.

ENQUIRY, WRIT OF.—5ee Writ of Enquiry—Sheriff,

ENROLLING PROCEEDINGS IN EJECTMENT.—^ee Ejectment.

ENTITLING PROCEEDINGS.—&« Pleadings.

ENTRY OF APPEARANCE.—&e Appearance.

ENTRY OF JUDGMENT.—S'ee Judgment, Entry of.

ENTRY OF RECORD AT NISI PRIUS.—^^-c Records.

ENTRY OF VERPICT.-5ce Verdict.

EQUITABLE DEFENCES.
Judgment on, pleadable in bar or estoppel at law or in equity, 586.

EQUITY JURISDICTION.
In County Court, re])ealed, 594.

Transferred to Court of Chancery, 594.

See County Court.

EQUITABLE PLEADINGS.—5ec Pleadings.

I
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ERROR, WRIT OF.—See Writ of Error.

ESCAPE, ACTION FOR.—&e Xot Guiltt.

EVIDENCE.
At the Trial.

Burden of proof, on whom it lies, 291, c.

Cross-examination of witjiesses at trial.

When witness may be exaraioed as to jDrevious statements reduced
to writing, without being shown the writing, 295, 295, f.

The writing must be shown if it is intended to contradict him, 296.

The judge may require production of sucli writing, 296.

Convictio7i.

How previous conviction of witness maj- be proved, 297.

Fee to clerk for certificate of conviction, 298.

What certificate should contain, 298, r.

Evidence of, besides certificate, 298, u.

Corporation, employees of, not incompetent to give evidence, 598.

Counsel, right of, to sum up, 294.

Crime, witness not to be excluded for, 297, p.

DiscrediVoig wit^iess.

A party cannot impeach his own witness by general evidence of
bad conduct, 302, i.

When adverse witness may be contradicted, .303.

AVhen contradictory statements may be proved against, 303.

What is an adverse witness, 303, j, k.

When witness may be contradicted, and practice as to, 304 m, 305 r,u.

Documeuts, proof of
J low documents may be proved when attesting witness is not needed.

298, 299.

When attestation of documents is necessary, 302, g.

When comparison of handwriting is allowed, 300, 301, e, f.

When submitted to the jury, 302, g.

Intention to adduce, when it must be manifested, 290, d.

See Admission of Documents—Witnesses.

EXAMINATION OF JUDGMENT DEBTOR.
Conduct of, 390.

Corporation officers, examination of, not allowable under 2S7th sec, 389,.^.

County Court judges, powers as to, in County Court cases, 390.

Docuinents may be ordered to be produced on, 389.

When application may be made for, 389.

What should be shown on, 389, t.

To whom application to be made, 389.

To be as to debts owing to debtor, 389.

EXAMINATION OF PARTIES OR WITNESSES.— ^^ce Interrogatories—
JioTioNS ON Affid.\vits.

EXECUTION.
Completion of, 372, v.

Direction of, to be to any sheriff, 354.

Discharge of debtor, payment to sheriff to discharge debtor to extent of

payment, 3f)8.

Division Court.

Not to issue in, in actions within the competence of, on judgments
of less than forty dollars, 358.

Mode of issuing on judgments over forty dollars, 338, e.

Dower, writ of assignment of, included in writs of, 355, I.
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EXECUTION—

(

Conthmed.)

Duration of writs of, 355.

Effect of, not changed by 31 Vic. cap. 25, 592. »

Endorsement on writ of, 653.

What it should contain, 653, v.

When not sued out by an attorney, 654.

Exemption from seizure, what goods are included, 3S0.

Goods, sale of, under.

To be advertised, 360.

Effect of want of proper advertisement, 360, I.

Eight days' notice of sale to be given, 360.

Inventory of, to be made out, '360.

Immediate execution.

Costs of taxation on, 347, z.

"When to be ordered, 346, v.

When judge of County Court may order, 346, w.

What affidavits are required in support of, 34*7, x.

Against overliolding tenants.

—

See Ejectmext.
Incij^ient step of an execution, what is, 371, t.

Insue of.

Cases collected as to, 351, 352, 353, 354, c.

Where to be issued from, 351.

When necessary to sue out, in particular county, to change bail, 355,

Of writ of lauds and goods, may be simultaneous, 358, 591.

When Ji. fa. goods may issue, 653.

lands " 653.

Precipe to be filed on issuing, 633.

JL'ind.i, sale of, under.

Advertisement of, to be published six months in Gazette, 370.

And in a paper in the county where the land iies, 371.

W'hat it must specify, 371, q.

Not to take place until f. fa. goods is returned nulla bona, 592.

JVrdla bona not to be returned until goods are exhausted, 592.

Not to be exposed for sale until twelve months after writ was deli-

vered to sheriff, 359, 592.

What estates may be sold under, 35S, q.
" lands " " " 359, h.

Money and securities, sheriff's duties, (fee, as to seizing, 357.

J^Iort<ja(jor.

JHis interest in lands may be sold under, 363.

Construction of word "mortgagor," in 257tli section, 363, d-

Effect of such sale, 363.

Liability and duties of purchaser, 364.

Effect ofpurcha.se by mortgagee, 365, k.

Effect of mortgagee enforcing paj-ment ofmortgage after such sale,365

His interest in goods may be sold, effect of, 366.

Hi? discharge of mortgage, certificate of, 364.

Who is to discharge in case of death of mortgagee, 364, h.

Payment to sheriff.

To discharge debts to amount of payment, 368.

Sheriff to pay over to execution creditor moneys received until

debt is paid, 368.

If any surplus, it is to be paid to execution debtor, 368.

• Priority of.

As between Division, Superior and County Courts, 369.

Practice as to, 369, 370.
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EXECUTION—

(

Continued. )

V«''arrant of execution in Division Court binds goods only from time
of levy, 369, I.

Properiv.

What is seizable under, 344. n.

Judge may order immediate sale of, 34Y.

Renewal of.

To be during continuance, 356.

Memorandum of, to be made Ln margin of writ by proper clerk, 357, o.

Effect of renewal, 357.

Writ may be renewed more than once, 357, u.

Production of writ to be evidence of, 358.

Sheriff.

Not bound to sue on securities unless indemnified, 369.

Expenses of bond of indemnity to be deducted from amoont real-

ized, 369.

Effect of sheriff leaving office before execution completed, 373, b.

When sheriff dies during pendency of writ against lands, 373 c.

Stock in Banks and Corporations.

How seized and sold, 361, 361 r.

When seized and sold, to be transferred by proper officer to pur-
chaser, 362

Purchaser, after transfer, to be entitled t© all dividends, <fec., 362.
Mode of transfer of stock sold, 362, i, u.

Teste of writ, 654.

Day of teste inclusive in computing duration of, 355, m.
Writ of, to fix bail.— See Bail—Capias ad sat.

See Attachment of Goods—Ejectment—^Revival of JuDGiCENTS.

EXECUTORS.
Proceedings as to assets infuturo to be in nature of writ of revivor, 414, w.

See Costs.

EXHIBITS.
Not to be delivered out of court except on judge's order, 333.

EXONORETUR.
Practice as to entry of, on bail-piece, 38.

See Bail.

EXPRESS COLOUR.
In pleading, abolished, 113.

See Pleading.

FALSE IMPRISONMENT.
Payment into court not allowed, 119.

Exceptions, 119, m.

, See Pleading.

FEMALE PLAINTIFF OR DEFENDANT.—5'tfc Revivor.

FEMME SOLE AND COVERT.—&e Revivor.

FINAL JUDGMENT.—/See Cognovit—Judgment.

FOLIO to mean 100 words, 703.

FOREIGNER.

—

See Alien—Absentee—Summons, Weft of.

FORM.
Affidavit.

Of justification of bail, 664.

On motion to refer assessmentof damages to clerk of court, 216, m-
Of service of notice to admit, 282,/.

51
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TOUM—(Continued.)

Appearance, 60,

Averment in declaration in an action by sheriflf for debts due an abscond-
ing debtor, 501.

Bail-piece and acknowledgment in proceedings against overholding
tenants, 565, w.

Capias.

And of endorsements, 449, 450.

After action commenced, 40, I.

Ad satisfaciendum on rules for payment of costs, '744.

On rule for payment of money, 743.

On rule for payment of money and costs, "ZiS.

On judgment for plaintiff, 743,

Commencement and conclusion of declaration, 100, 101, a, 6.

Costs.

Certificate of, 430, w, 589.

Tables of, 752 to 758.

Debt attachment book under sec, 199 C. L. P. Act, 750.

Declaration.

On contract, 455.

Wrongs independent of contract, 455.

Commencement of, 100.

Conclusion of, 101, a, b.

Demand in proceedings against overholding tenants, 562, e.

Demurrer.
Of entry after judgment by default on demurrer, when damages

are to be assessed by County Court judge, 738.

Of joinder in, 167.

Dower, of writ of assignment of, 761.

Endorsements on writ of summons of plaintiff's claim, etc., 13, 451, 452.

Fi.fa.
On judgment for plaintiff in assumpsit, 742.

in debt, 742.
" " against lands, 742.

Against garnishee, when defendant has appeared, 745.
" " " " has not appeared, 745.

On rule for costs only, 743.
" " money and costs, 743.
" " costs under summary rule, under 84th section, 742,

Garnishee.

Of Fi. fa. where debt is not disputed or garnishee does not

appear, 745.

Of Ca. sa. in above case, 746.

Of writ against garnishee to show cause why execution should not

issue for debt disputed by him, 746.

Ca. sa. therein, 748.

Declaration thereto, 747.

Endorsement on above writ, 746.

M. fa. thereon, 747.

Issue thereon, 747.

Judgment for plaintiff, 747.

Plea, 747.

Postea, 747.

Injunction.

Endorsement of, on writ of summons, when an injunction is claimed,

749.
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FOmi—( Confmned.)

Jsstce.

In general, 'Z-SS,

When ordered to be tried by County Court judge, 7S6.
When there are issues of fact and law, 739.
In ejectment, for whole (No. 4), part (No. 8), .'jSS.

Joinder.

Of issue, 132.

Parties, consent to add parties at trial, 621, /.

Judgmetif.
* By default of appearance, 454.

On confession in ejectment, 584,
i For defendant on plea of set-off, 'ZSfi.

By default in ejectment for whole lands, 582.
" "

for part of lands, 583.
"

in claimant not going to trial in ejectment, 584.
"

of bail in ejectment, 584.
For issue of mandamus after verdict, 148.
On reference to an arbitrator, 741.
On special case under Sotli section, 736.
On summary decision under 84th section, 741.
On a verdict for plaintiif, 748.

New assignment, 458.

Nisi Prius record, 734.

2loiice.

To appoint an arbitrator where a vacancy occurs, 237, I.

To defendants, in ejectment, who are mere intruders, 527.
Limiting defences in ejectment, 522, y.

Of tenant to landlord, that writ of ejectment had issued, 561, ».

Of issue of writ of summons against an alien defendant, 451.
To deputy clerk to transmit record, 332 g.

Of affidavit of service of, and payment of postage, &c., 332, Ic.

For a jury, 202, h.

Limiting the defence in ejectment, 522, y.
Of setting cases down for argument in Term, 625, h.

Under Law Pteform Act, that trial will be had in County Court, 005.
Form of j.udge's finding in such cases, 605.

Under Law Reform Act, of intention to try County Court case in
Superior Court, 605.

Payment of money into court, plea of, 122. '

Flea.

Commencement of, 457.

In actions on contract, 457.

For wrongs independent of conti'act, 458.
Pleadings, 455.

Policy of insurance, averment of interest, 719, 720 r.

Posfca.

To plaintiff when defendant appears, 734.
On special case^ 734,

Where verdict is on some issues and a reference ordered as t</

others, 734.

On verdict for defendant on plea of set-off, 735.

Order of reference to clerk of court to assess damages, 216, m.
Remanet.

Affidavit on application for rule for costs of, 326, k.

Entry of case sent from County Court for trial, 606.
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FORM—{Co7itinued.)

Replication, 458.

Rule for costs of, 325, j.

Revivor.

Writ of, 455.

Suggestion to proceed, 19*7.

Summons for, 198, g.

Suggestion of death of sole defendant, 191, o.

Of judgments, summons to enter suggestion, 454.

Summons to entitle judgment creditor to execution, 455.

Rule for execution against judgment debtor, 454.

Rule nisi to discharge a mortgage where money is paid into court under
section 74 of Ejectment Act, 576, e.

Special case.

For trial of question of fact, 454, 733.
" " law, 733.

Stated by arbitrator, 734.

Special endorsements on writ of summons, 450.

Suggestion that plaintiff is entitled to judgment, 455.

Trial, suggestion in case of neglect to go to, 329, a.

Venue, change of.

Suggestion to change venue, 531, /.

Summons to change venue, 531, e.

View by jury, order for, 645, t

Writ.

Of attachment, 480.

Capias to commence action, 449.
" after action commenced, 40 I, 453.

ad sat., 743, 744.

Of enquiry, to try issues contingently, 740.

Endorsement on verdict in, 740.

Judgment on, 738, 741.

Non-suit on, 740.

To ascertain damages caused by issue of mandamus, 748.

Of return to be endorsed on, 738.

Of execution, when the arbitrator decides on matters of account, 744.

When the court, <fec., decides on matters of account, 744.

In detinue, and commanding sheriff to levy value of chattels

detained, 749.

In detenue, and commanding issue of distress for, 749.

Of Hab. Fac. Poss. on judgment by default, 744.

On rule to deliver possession pursuant to an award, 745.

And writ of
fi. fa. for costs in ejectment, 744.

Of revivor, 455.

Of summons.
Where defendant is in the jurisdiction, 449.

Memorandum and endorsements on. 449.

Where defendant, a British subject, lives out of jurisdic-

tion, 451.

Where defendant is not a British subject, and lives out of

the jurisdiction, 451.

Endorsements on, 13, 449.

Of trial.

To try in County Court, 737.

Of endorsement of verdict on, 737.

Of judgment on, 737.

Of non-suit on, 737.
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FORMAL DEFECTS IN PLAINTIFF'S TITLE.—See Ejectment.

FORMAL DEFENCES.—/See Ple.u)ings.

FORMS.
Contained in Schedule to C. L. P. Act to be used when apphcable, 704.

May be altered to suit circumstances, 7i)5.

Variance from, not in matters of substance, not to be an irregularity, 705.

See General Rules of Court.

GARNISHEE PROCEEDINGS.
Application to attach debts.

Court in which to be taken, G54.

May be made ex parte, 390.

What must be shown on, .390.

Indebtedness of third party must be shown positively, S91, /.

Who may attach, 391, dd.

What may be attached, 391, e.

Money out of the jurisdiction may be attached, 392, q.

Judge may use his discretion as to granting, 392, i.

What debts due or accruing due may be attached, 392, j.

Service of the order or notice of, to bind garnishee, 396, 397, n.

Personal service is not indispensable, 396, m.

No order to be granted in actions commenced against absconding

debtors, 397.

Attachment books.

To be kept by Clerks and Deputy Clerks of the Crown, 404.

Form sanctioned by coui-t, 4u4, h.

Form of entries, 654.

To be kept uniformly, 404.

Costs to be in discretion of judge, 404.

How disposed of generally, 405, n.

{bounty Court.

Practice when judgment is in this Court, and amount garnished is

within the Division Court, 402.

Execution in such case to issue out ot Division Court, 402.

Where debt is disputed in such case Division Court practice to be

followed, 403.

When the amount garnished is within jurisdiction of Connty or

Division Court, execution is to issue according to Superior

a Court practice, 401.

In such case, if garnishee disputes the debt proceedings to bo

according to Division Court practice, 401.

In such cases, garnishee is to appear before Judge of County where

he resides, 4u0.

Time and place to appear in, 400.

Notice of, to be given to garnishee, 400.

Disputing the debt.

If the debt is within the jurisdiction of Division Court, the practice

of that court is to be followed, 401.

In Superior Court cases, judge may order to proceed against hint

by writ, 399.

What such writ shall call on garnishee to show, 399.

Proceedings on such writ to be as on writs of revivor, 399, 400 j.

When writ will be ordered to issue, 399, e.

Execution.

As to issue of against garnishee, 398, z.

If garnishee do not appear, execution is to issue forthwith, 398.-
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GARNISHEE PROCEEDINGS— (Con^mweJ.)

If garnishee appear and does not dispute debt and does not pay
over, execution may issue forthwith, 898.

Notice of, to be given to debtor, 397, p.

Order to pay over.

Garnishee may be called upon in same or subsequent order to

show cause wliy he should not paj' over, 397.

When order will be made, 397, o.

TJsuallj' included with order to attach, 400, m.

Payment by garnishee or execution levied to be discharge against

the debtor^ 403.

Even though proceedings are set aside, 404.

When garnishee is protected by the attaching proceedings, 403, d.e.f.

See Attachment of Debts—County Court.

GAZETTE.
To mean Ontario Gazette, 603.

GENERAL ISSUE BY STATUTE.
When pleaded, the words " by statute" and the act relied on to be inserted

in margin of plea, 730.

Memorandum, c&c, of act relied on to be inserted in margin of record and
issue, 731.

GENERAL RULES OF COURT.
Admission of documents, 640.

Affidavits, 678.

Appeals from County Court, 762, 765.

Appearance, 619.

Assessment, 643.

Attachment, 692.

Attorney and guardian, 620.

Attornej-s, 614.

Awards, 693.

Bail and bailable proceedings, 658.

Change of venue, 627.

Clerks of the CroAvn, 694.

Clerks of the Process, 606, ,

Cognovit, 636.

Computation of time, 703.

Confession and avoidance, pleas of in actions of contract, 718.

Continuance, entry of, 732.

Costs, when action is of competence of Division Court rule substituted

for rule 155 (page 698), 760.
" fees to attorneys for copy and service of subpoena, 765.
•' of nonsuit in ejectment, 732.
" taxation of, 698.

Crown offices, hour for keeping open (rule 146, p. 694, repealed), 760.

Council fees, 759.

Demurrer, 624.

When there are issues of fact and law, latter to be first disposed

of, 765.

Depositions or interrogatories, 640.

Deputy Clerks of the Crown, 694.

Discontinuance, 634.

Dower, form of writ of assignment of, 761.

Ejectment, 669.

Evidence, 640.

Execution, 653.
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GENERAL RULES OF CO'URT—{Continued.)

Folio, meaning of, 704.

Form of affidavit of justification of bail, 6G4.

Form of proceedings, 704,

Garnishee, proceedings against, 654.

General issue by statute, 731.

Guardian, 620,

Imparlance, curia adimari vult vicecomes nisi misit breve, entry of, not to be

made on record, 732.

Inspection of documents,'640.
Irregularity, 676.

Issue books, 643.

Insolvent debtors, 693.

Joinder of parties, 621,

Judge's chambers, rules as to jurisdiction, <tc,, of Clerk of Crown, 768.

Judge's order for judgment, 636.

Judgment 7ion obstante veredicto, 646.

Motion in arrest of judgment, 646.

New trials, 646.

Rules (1 to 12) Mich's term, 27 Vic. repealed and new rules sub-

stituted, 763.

Additional days for disposal of, 766, 767.

Nil debit not allowed" to be pleaded, 721.

Non assumprit. plea of in simple contracts, 712.

Non detinet, effect of plea of, 722.

Not guilty, plea of, in action for torts, 722.

In action for trespass to land, 729,

In action for taking and converting, 729.

Notice of trial, 643.

Notices, service of, 686,

Orders, service of, 683,

Particulars of demand or set-off, 628, .

Payment to be pleaded in bar. 722,

" of money into court, 623,

Penal actions, compounding of, 671.

Plea in actions on bills and notes. 717,

Of defense arising after action commenced, 731.

Pleadings, 621.

Service of, 686.

General rules as to. (706-732) by person suing, ,ix., in representa-

tive character, 712.

Pleading and demurring at same time.

Order for, to be attached to record, 762.

In default, demurrer not to be argued or record passed, 762.

Demurrer to "be argued first, 765.

Policies of insurance, pleas in an action on, 719.

Practice to be followed when not been provided for, 704,

General ruhs as to, 618, 705.

Prisoners, proceedings against them, 673,

Power of judges as to general rules, 1,

E.xtent of jurisdiction, 441, 442,

Rules to be transmitted to (Jnvernor in Council, 448.

To be submitted to Parliament, 443, 6. c.

To come in force 3 months after laid before Parliament, 443,

Suspension of by Parliament or Governor General when allowed,

444,

As to framing rules as to writs, 444.
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GENERAL RULES OF COURT—{Co7itinue(l)

Rules may be extended to County Courts, 445.

Power as to framing County Court rules, 445.

Superior Court Rules, how far to apply to County Courts, 445.

County Court practice to conform to Supei-ior Court Practice, 446,

Process Clerk, duties of, as to delivery of papers, 759.

As to granting returns, 760.

Procliain ami, 620.

Puis darrein, continuance, 731.

When rules 22 and 23 not to apply, 732.

Rules, 683,

Service of, 686.

To return writs, 674.

Satisfaction, entry of on roll, 656.

Security for costs, 630.

Set-off when necessary to plead, 721*

Several counts on same cause of action, 708.

Several pleas on same cause of action, 710.

Sheriflfs, 674.

Tariff of fees for in criminal matters, 766,

Specialties, actions on, 720.

Staying proceedings, 635.

Subpcena to produce records, 640.

Summonses, 683.
;

Tables of costs rescinded, 705.
Taxing officers, directions to, 698.

Trial, 643.

By proviso, 643.

Venue to be stated in declaration in the margin, 712.

Change of, 627.

View, 645.

Warrant of Attorney, 636.

GENERAL SESSIONS.
Former law respecting, repealed, 594.

To be held semi-annually except in York, 594.

In York to be held 3 times a year, 595.

To have powers of Recorders' Court, 599.

GOODS.

—

See Attachment of Goods—Execution against Goods.

GOVERNOR.
In act respecting jurors and juries to mean Lieutenant-Governor of Oa-

tario, 603.

GUARDIAN.—>See Prochain ami.

HABEAS CORPUS:
May be issued to bring up prisoners to give evidence, 256.

Application for to be made in Chambers, 257.

HABERE FACIAS POSSESSIONEM, WRIT OF.—See Ejectment.

HIGH CONSTABLE.
Appointment of, 595.

HUSBAND AND WIFE.
Joinder of actions by, 86, 87.

When necessarily co-plaintiffs, 87, c.

When husband may add his own claims and those of his wife's separate-

estate, 88.
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HUSBAND AND ^IFE—(Continued.)

When suits by may be consolidated, 88.

Effect of death of one party in such suit, 89, /. g.

See Revivor.

IMMEDIATE EXECUTION.—^^ee Execution.

IMPARLANCE, ENTRY OF, ON RECORD.— S'ee General Rules of Couet.

INCORPORATED COMPANIES.— iSVe Banks.

INCREASE.
Affidavit of, by -whom to be made, '701.

Contents of, 101.

See Costs.

INFANTS, WRIT SUED OUT BY—See Ejectment.

INFERIOR COURT COSTS.—.See Costs.

INJUNCTION, WRIT OF,

Claimed with writ of summons.
In what actions it may be claimed, 463, m.
Action must be first brought, 469, 7i.

Attachment may issue to enforce, 472.

Damages may be claimed in same action, 4*71.

" Endorsement on writ of summons, 471.

Judgment as to may be given sejJarately, 472.

Jurisdiction of court as to, 472, d.

Writ of summons in such case to be in same form as in personal
actions, 471.

After action brought.

In what cases and on what terms granted, 472, 473, i.

May be enforced by attachment, 475.

Writs or orders for, to be subject to be varied or set aside, 475.

When granted ex parte, 473, 475, s.

INSOLVENT DEBTOR.
Affidavit for discharge of under section 300 C. L. P. Act, contents, <jkc.,

of, 693.

See General Rules ov Court.

INSPECTION OF DOCUMENTS.
In what cases the order for may be made, 274, 276, ff.

Who may grant, 274.

Jurisdiction of Common Law Courts, 375,/.

INTEREST.
When allowed from verdict, 585.

See Verdict.

INTERLOCUTORY MATTERS AND PROCEEDINGS.
Certified copies of pleadings may be used on, 185.

In the County Court may be granted by the County Court judge, 187.

See Motions.

INTERPRETATION CLAUSES.
In Common Law Procedure Act, 448.

Law Reform Act, 603.

INTERROGATORIES.
Delivery of, 263, 264, p.

How to be answered, 266.
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mTERROGATORIES—(Confinued.)

Time to answer, 263, v. 265.

Should be verified by affidavit, 264, o.

Refusal to answer, when justified, 266 s.

Party refusing when guilty of contempt, 26V, t

Right to deliver when discovery could not be had in equity, 264, (/.

Examination of parties when allowed, 269, g.

Costs of, in discretion of judge, 272.

Terms as to production of papers, t&c, may be imposed, 210.

Wlien to be filed, 270.

Office copies of to be given, 270.

May be read without proof of signature, 270.

Officer taking examination may rejiort specially, 271.

Reading examination in evidence, 271 rr.

See Discovert of Documents.

IRREGULARITY.
Application to set aside proceedings to be made promptly, 676.

Application not allowed after a fresh step is taken by party knowing the

ii'regularity, 677.

When knowledge is presumed, 676,/.
Summons to state objections, fi77.

When rule to set aside proceedings for irregularity is to be discharged

with costs, 678.

See Summons, Writ of,

ISSUE.
Forms of, 583, 733, 736, 739.

Book, English practice as to, to be followed, 643.

In ejectment.— See Ejectment.
Joinder of.

—

See Joinder of issue.

JOINDER OF CAUSES OF ACTION.
Actions that may be joined, 84, 85, t.

Causes of action imperative on plaintiff to join, 86.

Husband and v/ife, rule as to joinder of causes in action b}^ 86, 87.

When not compulsory, 84, r.

Local causes of action arising in different counties, where venue may be

laid, 86.

Local causes of action in County Courts, 85, 86, t(.

Personal representatives, rule as to action by, 84, p.

See Husband and Wife.

JOINDER OF ISSUE.
Form of, 132.

How construed, 133.

Plaintiff may add for defendant in certain cases, 133.

JOINDER OF PARTIES.
At the trial.

Terms may be imposed on adding, 72, 7i. 74, s.

When to be made, 73, p.
Before trial.

When allowed, 75, w.

When defendant may plead de novo, 75.

Costs occasioned by non-joinder, 82, hi. 83, jH.
Defendants improperly joined may be struck out, 75 x, 76 /(, i,J, rc.

Terms may be imposed, 76, h, i, j, k.
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JOINDER OF PARTIES— (Co»/»»«cZ.)

Where plaintiffmay amend when defendant h&s pleaded non-joinder,

78, p, q, s.

Plaintiffs improperly joined may be struck out, 71.

What plaintiff must file on obtaining leave to amend, 621.
Form of consent to be filed, 621,/.

Kon-johuhr.
When non-joinder of joint obliger is not ground of abatement, 79,

80, 81.

What plea of non-joinder must show, 79, a, h. 30, c. 81, e.

JOINT OBLIPxOR.
When joint obligation may be given in evidence, 83, n.

Effect of giving in evidence, 84.

See Writ of Revivor.

JOINT TENANTS.—&e Ejectment.

JUDGMENT.
Afrest of

Costs of motion, 420.

When motion may be made, 339, h, k, I.

On motion in arrest of judgment and non obstante veredicto, party
vvhose pleading is defective may suggest material to cure the

defect, 340.

Such suggestion is to be made by leave of court and on
affidavit, 340, n.

When suggestion is to be pleaded to, 340.

Trial thereupon, 341.

Effect of finding that the facts suggested are true, 341.

Effect of facts being found untrue, 341.

See Costs—New Trial.

Debtor.—See Examination of Judgment Debtor, Cocnty Court.

By default of appearance.

Practice as to, 61, 62.

For what amount signed, 62, p.
No appeal from, 63.

How set aside. 64, t.

Roll, form of, 454.

By default of plea.

Practice when writ not specially endorsed, 65.

Assessment of damages, what the roll should contain, 201, w.

When judgment is final, 66.

When execution ma\' issue, 66.

Against one of several defendants, 67.

By default generally.

Former practice as to, 198, J, 199, m.
No rule or order to compute to be used, 198.

When to be final, 199.

8 «fe 9 Wm. III., ch. 11, sec. 8, to continue in force. 2nu.

Provision as to assessing damages instead of writ of enquiry, 200.

Jrt ejectment. /

Forms of, 582, 583, 584.

See Ejectment.

Entry of. •

Books to be kept in ofTices of clerks of the Crown, deputy clerks,

and clerks of the Count}- Court, to enter particulars of, 350.

Judgment also to be docketed in Toronto within three months, 351.
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JJJDQ^lEliiT—{Continued.)
Copy of entry to be evidence when roll is lost and no exemplifica-

tion can be had, 351.

No rule for, necessary, 650, r.

To be endorsed of record of the day when signed, 650.

But may be entered nunc pro tunc, by order, 650.

On equitable pleas.

Pleadable at bar in law and equity, 586.

Cases before the act not included, 586.

Final.

Application to revise or vacate, when to be made, 349.

For new trial or in arrest of judgment, 349.

When set aside defendant to be restored what has been taken in

execution, 349.

Power ofjudge at the trial is at an end when signed, 348, a.

When signed before term to be valid though the court be not sit-

ting when signed, 348.

Time for signing in Superior and County Courts, 346.

May be lessened and speedy execution ordered by the

judge, 347.

When such speedy execution is ordered the judge is to

certify on the record, 347.

Hon obstante veredicto.—See Costs—Judgment, Arrest of—New Trial.

Prayer of

—

See Pleading—Prayer of Judgment.
Recovered, plea of

—

See Pleading.

Revival of

—

See Revival of Judgment and Execution.

Satisfaction of

—

See Satisfaction of Judgment.

JUDGE.
Of Assize.

Power of as to County Court cases tried before him, 606.

In Chambers.
Application to rescind order of, within what time to be made

51, w.

May set aside his own order, 50, w.
'• " order of another judge, 50, 70.

Irregular proceedings beforb, 51, 52, w.

Time for moving against mesne process for, 52, w.

Effect of fresh step in such motion, 52, w.

Rules as to transaction of business by Clerk of Crown, 768-

Rules as to transaction of business in, by Clerk of the Crown, 768.

Notes of judges in actions tried according to Law Reform Act, how
attainable, 601.

See Motions, Interlocutory.

0/ Count 1/ Court.

Substituted for Recorder in certain cases, 597, 598, 599.

Interpretation of word, 448.

JUNIOR JUDGE OF THE COUNTY COURT OF YORK.
Jurisdiction conferred on, 611.

JURAT.—&e Affidavit.

JURISDICTION.
Of Superior Court as to territory, 2, /.

Queen's Bench and Common Pleas territorially co-ordinate, 2, /.

In ejectment, 580.

JURORS AND JURIES.
Certain clauses of act respecting, repealed and amended, 603.
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JURY, TRIAL BY.
In absence of motion for trial by, trial may be bad by judge alone, 601.
See Addresses of Counsel.
View by.

—

See View.
Trial without.

—

See Trial and Assessments.

JUSTIFICATION OF BAIL.—&e Bail, Special.

LANDLORD AND TENANT.
Ejectment hy landlord.

When landlord may eject tehant, 552, p.
Demand of possession in such case, when necessary, 553, q. 554, s.

Service of writ in such cases, 553, r.

Judgment.
What must be shown to entitle landlord to, 555, w. x.

Not to bar right of mortgagee of defendant, 536.

To bar lessee of all rights except appeal after a certain time, 556.
Non&uit.

In case landlord is nonsuited, defendant to have costs, 555,

Other remedies of, not affected by Ejectment Act, 5*73.

See Ejectment—Lessee—Tenant.

LANDS, EXECUTION AGAINST.—5'ee Execution.

LAW REFORM ACT.
Law Reform Act, 593.

Amendments of, 606, 612.

Forms under, 605.

Not to affect gaol arrangements in York, 604.

Not to invalidate proceedings in any court, 604.

Enactments inconsistent with repealed, 604.

When to take effect, 604.

LEidSEE.
Judgment against, effect of, 556.

Proceedings at law when lessee seeks relief in equity, 557, i.

When an injunction will not be continued, 557.

Must pay rent and costs into court, 558.

Proviso where proceedings are not taken in equity imtil execution

executed, 558, /. ni.

In such case what lessor is accountable for, 559, n. o. p.
See Ejectment—Landlord and Tenant.

LIBEL.
Payment into court in actions for, not allowed, 119.

Exemption in case of newspaper libel, 119, n.

See Payment into Court—Pleading.

LIMITING DEFENCE.—5fee Ejectment.

LIMITS, BAIL TO.—^ee Bail.

LIQUIDATED AMOUNT.— See Particulars of demand— Summons, weit of—
Trials ant) Assessments under Law Reform Act.

LOCAL ACTIONS.
Definition of, 7, n.

LONG VACATION.
Not to count for time to plead, 99, p.

MAKING SUBMISSION RULE OF COURT.—&e Arbitration and Award,

MAKING ORDER RULE OF COURT.—/See Rules, Summonses and Orders,



814 INDEX OF SUBJECTS. %

MALICIOUS ARREST.
In actions of payment into court not allowed in, 119.

See Pleading.

MANDAMUS, WRIT OF.
Declaration claiming, form of, 462.

Direction and return of writ, 464.

Enforcing in case of disobedience, 465,

Instead of enforcing, the court may order the duty to be performed
at expense of defendant, 466.

How this expense is to be recovered, 466.

Form, &c., of writ, 464.

Issue of.

Principles discussed, 459, a.

For what it shall issue, 461.

Notice of claim for, to be endorsed on writ, 460.

In what actions it may be claimed, 460.

Mode of obtaining, 461.
• Great particularity required in, 464, d.

To issue with usual execution after judgment for plaintiff, 463.

Original jurisdiction of courts, 466, h.

Plaintiff must be interested in duty to be performed, 461.

Pleadings to be as nearly as possible in other actions for damages, 462.

Proceedings under this act not to interfere with the original jurisdiction

of the court, 466.

To apply as far as possible to prerogative writs, 467.

Rule for prerogative writ may be absolute in first instance, 468.

May be returnable in term or vacation, 468.

Teste of, 46 8.

Time for returning may be extended, 468.

MAPS AND PLANS.
Taxing officer may allow reasonable sum for, on taxation, 103.

Sec Costs.

MARRIAGE OF FEMALE PLAINTIFF OR DEFENDANT.—&<? Revival of

JUDGMENT

—

Revivor.

MARSHAL OR CLERK OF ASSIZE.
Fees to which he is entitled before entry of record, when petit jurors are

paid by the county, 696.

See Costs.

MESNE PROFITS.
In ejectment, when proof of, is allowed, 565, 666, j.

Notice must be served before trial, 565.

"When verdict is for claimant, he may have judgment for, up to verdict, 566.

Effect of such judgment, 566, p.

Claimant may bring an action for mesne profits accruing subsequently,

566, 566, p.
Judgment by default in action for, 525, n.

See Ejectment.

MILEAGE.
Afiidavit of required on taxation, 700.

Not to be taxed without, 418.

When Sheriff is entitled to, 590.

See Costs—Sheriff's Fees.

MISJOINDER OF PARTIES.—;S'ee Joinder of Parties.
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MISNOMER OF PARTIES.
Amendable at plaintiff's cost, 70, n.

Application as to when to be made, 70.

Not a gi-ound for a plea in abatement, 70.

See Amendment—Revivor.

MIXED ACTIONS.—/See Real and Mixed Actions.

MONEY.
May be seized by sheriff, 867.

See Execution, Writ of.

MORTGAGEE.
In action of ejectment, by the owner of the equity of redemption, may
pay the amount due to him or into court, 574, 575.

Such payment shall be deemed to be in full satisfaction and mortgage

ordered to be discharged, 575, 576.

Form of rule nisi for discharge, 576, e.

In such case mortgagee may be ordered to reconvey and deliver up

deeds, &c., 576.

Rights of in action of ejectment, 574, o75, 576, notes.

Not barred by judgment at suit of landlord, 557, i, i.

"When such action not to apply, 577, h. i.

MORTGAGES.—-See Mortgagees.

MORTGAGOR. •

Interest of in land, <fec., may be sold under Ji fa lands and conveyed as

other interest in lands, 363.

Effect of such sale, 863.

See Mortgagee—Execution, Writ of.

MOTIONS.
On affidavit.

Application to compel persons refusing to make affidavits to do so,

and to produce pajDcrs, to be by summons, 257.

_

When affidavits may be used in answer to affidavits, 251.

When affidavits in reply to affidavits in answer are permitted, 252.

English practice as to, 251, t.

What is new matter on, 252, u.

Examination of witnesses and jyrodiiction of papers on.

Application for, to be made on affidavit, 253, c.

Disobedience of order for, to be contempt of court and attachment

issue for, 255.

Documents, what are protected, 255.

Examination may be adjourned, 255.

Fees to be allowed witnesses, 255.

Order not to be absolute in first instance, 252, y.

When witnesses are to attend,.254.

Before whom witnesses must attend, 253.

For new trial.

In cases brought down under the Law Reform Act, 600.

Judges may give a verdict instead of new ti'ial, 607.

See New Trial.

MULTIPLICITY OF SUITS.—&e Costs.

NEGLECT TO GO TO TRIAL.—&e Trial and Assessment.

NEVER INDEBTED.
Effect of plea of, in actions for goods bargained and sold or sold and

delivered, 715, K
In actions for money had and received, 716, d. e.
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NEVER INTyEBTED—{Continued.)

Inadmissible ia actions on bills and promissory notes, 111, q.

See Pleading.

NEW ASSIGNMENT.
Forms of, 458.

See Pleading.

NEW TRIALS.
Application for rule nisi.

Affidavits to be used on application, where to be sworn, 648.

When to be made, 333, n.

When and to whom granted, 334, t.

In what court to be made, 334, r.

Rule nisi for to state grounds shortly, 334.

May be amended in case of omission, 336.

In cases brought down under Law Reform Act, 600, 607.

In County Court, Superior Court practice to be followed, 338.

In such cases not to be made after rising of court on third

day of ensuing term, 338.

Filing rules.

Rule nisi to be filed within four days after service with clerk of

proper court, 763.

If not so filed, opposite party may file copy served on fifth day,

763.

If not drawn up on third day after granted, a ne recipiatur may be

entered, and motion treated as abandoned, 763.

Entry of.

When filed, clerk is to enter memorandum of in a book, 763.

Form of book, 763.

When so entered notice is to be given to opposite counsel, 648.

Otherwise judgment signed will be regular, 648.

And in such case the rule cannot be argued until judgment is set

aside, 648.

Order in tvhich motions are heard.

Practice as to, 764.

Additional days for hearing motions, 766, 767.

Motions may be heard at any time when both parties are present,

764.

Practice when party moving a new rule does not appear when it is

called on in its turn, 764.

When party called upon to show cause does not appear, 764.

When neither party appears, 764.

In absence of other business the court may hear such motions

on other than new trial days, 764.

Motions may be eiilarged, 764.
" unheard at end of term to be enlarged as of course on filing

*

a motion paper, 764.

Time for making motions, practice as to, 648, to.

When not entered in postponed list, 646.

Cases are not to be set down in postponed list without

leave, 648.

Taking out rule, practice when the rule is silent as to costs, 649.

Rule for payment of costs in case of default, 649, o, p, q.

Rule for discharge, when absolute, 649.

See County Couut.

NEXT FRIEND.—/See Prochain ami.
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NIL DEBET, PLEA OF.
Not allowed ia any action, 720.

See Pleading.

NISI PRIUS, ENTRY OF RECORD AT.—See Records.

NISI PRIUS, REFERENCE AT.—See Arbitration and Award.

NOLLE PROSEQUI.
Defendants' costs on entry of, 419.

See Costs—Pleading.

NON ASSUMPSIT, T'LEA OF.

In action against bailees and agents, 714, z.

on bills and promissory notes, not allowed, 717, ff.

where never indebted, can be pleaded, not allowed, 715.

on policy of insurance, effect of, 713, v.

on simple contract, effect of, 712, s.

on warrants, effect of, 713.

See Pleadings—General Rules of Cocrt.

NON DETINET.
In actions for detaining goods, effect of, 722, /.
Evidence admissible under, 722, ff.

See General Rules—Pleading.

NON EST FACTUM, PLEA OF.

In action on covenants and specialities, 720.

See Pleading.

NON JOINDER OF PARTIES.—5ee Joinder of Parties.

NON OBSTANTE VEREDICTO.— >S(?e Costs—Judgment, Arrest of—New
Trial.

NON-SUIT.
In ejectment, costs of, 732.

See Costs—Ejectment—New Trial.

NOT GUILTY, PLEA OF.

Effect of, in action against a carrier, 727.
" for escape, 726,
" for nuisance, <fec., 725, n.

" for obstructing right of way, 725, o.

" for slander of plaintiff in his trade or office, 725,^.
" for taking and converting plaintiff's goods, 729.
" for costs, 722, i.

" for trespass to land, 729.

See Pleading.

NOTICE.
To admit.

Either party may call on the other by notice to admit documents,
641.

Consequences of, neglect to admit, 642.

Costs of proving documents not to be taxed unless such notice lias

been given, 642.

Exception, 642.

See Adiussion of Documents.
Of assessment.

—

See Notice of Trial and Assessment.

Of bail,

—

See Bail, SPECiiVL,

52
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lSOTlCE—{ConUnued.)

To declare.

—

See Declaration,

To join in demurrer.

—

See Demukeer.

For a jury under the Law Reform Act.

Form of, 602.

When to be given, 602.

Judges who preside may direct trial by jury, 602,

Parties may consent to waive notice, 602,

Of trial, under the Law Reform Act.

That trial will be heard in the County Court, form of, 605.

Form of finding of judge or jury in such case, 605.

Form of notice to try County Court cases at Nisi Prius, 605.

Form of finding of judge, 605.

Limiting a defence in ejectment.

Form of, 522, y.

See Ejectment.

Of plaintiff's title in ejectment.

—

See Ejectment,

Of trial and assessment at bar, when to be given to Clerk of Crown and
Pleas, 645.

Continuance of, time within which to be given, 286,
" " when defendant is under terms to take short notice, 286.

Under Law Reform Act, 600.

Form of notice of trial of Superior Court cases at County Court, and of

County Court cases at Nisi Prius, 605,

Number of days when to be given, 282. '

Computation of time for, 282, j.

Notice of assessment, service of, 283 k, 284 L

'By proviso, not necessary, 645.

Short notice, what is meant by, 285 f, 643.

Terms of notice of trial, 282, _;,

When it may be given with replication, 644,

When judgment may be signed after it is given, 644,

When defendant is to accept, on back of demurrer, 644, 645.

See Trial and Assessments,

NUISANCE, ACTION FOR.—&e Not Guilty, Plea of,

NULLITIES.

—

See Irregularities.

OFFICIAL GAZETTE.
To mean Ontario Gazette, 603,

ORDER OF REFERENCE.— <S'«e Arbitration and Award.

ORDER TO PAY OVER.

—

See Garnishee Proceedings.

ORDERS.

—

See Rules, Summonses or Orders.

ORIGINAL JURISDICTION AS TO MANDAMUS.— AS<;e Mandamus.

ORIGINAL PROCESS.
Lailable.

Writ of capias, issue of, 4,

See Capias, Clerk of Process.

Non-bailable.

—

See Summons, Writ of.

OUTSTANDING DEBTS.
Suit for, by plaintiff.

—

See Attachment of Debts.

OVERHOLDING TENANTS.—/See Ejectment.
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PARTICULARS OF DEMAND.
For liquidated amount may be endorsed on writ of summons, 15, o.

Endorsement when the claim is on a bond or contract, 15 p.

Actions in which writ may be so endorsed, enumerated, 15, m, n, 16.

Such endorsement is discretionary, 16, q.

Plaintiflfmay give credit in, 16, n.

When so endorsed, no others need be given except by judge's order, 17.

When to be delivered, with declaration, 175, 628, 629.

Rule when they exceed three folios, 629.

If not so delivered, the costs of the declaration is not to be allowed,

629.

Summons for, may be obtained before appearance, 630.

Order for, may be made without affidavit, 630.

Time for pleading after delivery of, 630.

See Summons, Wrft of.

PARTICULARS OF SET-OFF.
With what pleas to be delivered, 629.

If not delivered when necessary, costs of the plea to be disallowed,

629.

PARTIES.
Examination of.

—

See Examination of Parties and Witnesses.
Joinder of.

—

See Joinder of Parties.

Misnomer of.

—

See Amendment—Misnomer of Parties.

PAYMENT, PLEA OF.
To be pleaded in bar and not to be given in evidence in reduction of

damages or debt, 722.

See Pleading.

PAYMENT OF EXECUTION TO SHERIFF.—/See Execution.

PAYMENT OF MONEY INTO COURT.
Payment in, by sole defendant, 118.

" by one of several defendants, under order of court or judge, 1 20
Actions in which it is not allowed, 118.

Rule of court for unnecessary, but may be moved for if judge's order is

refused, 145, k.

When order for necessary, 119, p, 120, q.

Who may pay into court, 120, t.

JPayment.

To whom to be made, 120, v.

Effect of paying in less than is admitted by the plea, 123, k.

Percentage of officer receiving, 121.

Fee of officer receiving, 121.

Officer to give receipt for on margin of plea, 121.

Plea of.

Effect of, 121, (f.

Form of, 122.

Money should be paid in before pleaded, 122, d.

When presumed paid, 121, d.

Replication to plea, 123.

Subsequent proceedings.

Plaintiff may accept sum paid in in forty-eight hours, and sign

judgment for costs, 124.

Practice in such case as to costs, 124, p, 623, v.

Plaintiff may reply that the sum paid in is insufficient and take
issue, 124.
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PAYMENT OF MONEY INTO COUm—(Continued.)

What costs defendant gets if successful on the issue, 124, s.

Practice as to costs when defendant succeeds as to residue, 624.
" " " when plaintiff succeeds in one of several con-
solidated actions, 624.

PENAL ACTIONS, COMPOUNDING.
When leave for may be granted, if part penalty goes to the Crown, 672.
When gained, the same proportion of the penalty is to be paid into court,

672.

Such money to be held to the use of her Majesty, 672.

Qui tarn actions, rule to compound, to provide for jDayment of sum, com-
pounded for, 672.

PERISHABLE PROPERTY.—^See Attachment of Goods, (fee.

PERSONAL ACTIONS.
What they include, 2, e.

PLAINTIFF'S CLAIM.
Endorsement of.

—

See Particulaes of Demand—Summons, Writ of.

PLAINTIFF, DEATH OF.—.^ee Revival of Judgment, <fec.—Revivor.

PLAINTIFFS NOTICE OF TITLE IN EJECTMENT.—&e Ejectment.

PLANS.— -iSee Mats and Plans.

PLEADINGS.
Amendment of.

Practice as to, 153.

No notice required, 153.

Time for pleading to amended plea, 154.

Further time may be granted by a judge, 154.

When the original pleading is to stand, 154.

Copies of.

When certified by clerk, where filed, to be received by the court
in lieu of the originals on interlocutory proceedings, 185.

May be demanded from the deputy clerk, 185.

Declaratio7i.

Forms given to be followed in substance, 102-

Local description to be used when necessary, 712.

Prolixity into to be avoided, 103, n.

Representative character of party sueing to be stated in, 712.

Tresspass to lands, the close or place is to be designated by sufficient

description, 728.

Effect of default in so doing, 729.

Several counts for same cause of action are allowed in, 708, k.

Counts used in violation of this rule may be struck out, 709.

Application to strike out should be to Judge in Chambers, 709, n.

When application should be made, 769.

Policy of insurance, forms of averment of interest, 719, 720.

Demuri'er.

When allowed, 159,

Form of, 165.

Frivolous, may be set aside, 166.

When this objection should be taken, 166, x.

Joinder in, form of, 167.

Judgment on, 167.

Marginal statement to contain substance of the matter of law to be

argued, 165, d.
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PLEADINGS— ( Continued.)

Delivered without marginal statement, may be set aside, 166.

When defective, may be amended, 166,/.
Special demurrers abolished, 16*7.

Substance of, discussed, 159.

Demurring and pleading at the same time.

Leave for may be granted, 134.

Affidavit may be required, on application, 134, v>,

Issue of law to be tried first, 135, 135, y.

Without leave, a nullity, 134, v.

Order for, is to be attached to the record, <fec., or the case cannot
be heard, '762.

Embarrassing pleadings may be struck out, 156, v.

£Iquitable defences.

Commencement of plea, IVI.

In replevin, 169.

Not appliable to ejectment, 168, q.

Decisions of Q. B., C. P. and Exchequer in England, as to what
are, lYO, 171, r.

Cases in which equitable pleas have been allowed and disallowed,
172 r, 173 r.

May be struck out, 184, z.

Equitable Replication.

Cases as to, collected, 180, n.

Commencement of, 180.

May be pleaded to legal or equitable plea, 180, x.

General rules as to pleading, (706-732)

Other rules repealed, 706.

Joinder of Issue.

Either party may plead, 132.

Form of joinder of issue, 132.

"Joins issue" and "takes issue" distinguished, 132, 9.

When plaintiff may add a joinder of issue for defendant, 133, r, s.

Rejoining double, 137, d.

New assignment.

Only one allowed to same cause of action, 149.

Pleas to be pleaded to, 153.

To have effect of a new declaration, 151, y.

Statements, ifec, required in, 150.

Particulars of demand, effect of giving, 160, x.

Pleas.

Actio7iem nan, actionem ulterim non, allegation of unnecessary, 113.

Ajiplication of, to be to whole declaration, unless specially limited.

114, 0.

Attorney, plea by other than for a defendant, not a nullity, 114, n.

Audita querela, defence bj', 176, 177.

Practice as to, reviewed, 177, «.

In bar, how divided, 153, b.

Bills of exchange and promisory notes—in actions on, a plea in
denial must traverse a matter of fact, e. q. drawing:, makinflr,

etc., 717. A.
'' fe' ='

Commencement of. form of, 114. 456,
Confession and avoidance—matter of, must be pleaded specially,

Contract or tort—in actions on, where plea is doubtful, it shall be
held good if good in substance, 125, u, v.
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PLEADINGS— ( Co?ii!m?iec?.)

Matters in confession and avoidance should be pleaded specially,

118, n, 719, 0.

Defence arising after action brought, distinguished from plea of

jPmjs Darrein continuance, 115, u'.

No formal commencement or conclusion necessary, 115.

Plaintiff may confess and then is entitled to costs up to time

of pleading it, 731.

To be pleaded according to the fact, 115.

Dilatory plea, effect of judgment by plaintiff on, 156.

General demurrer not held a dilatory plea, 155, m.

May be set down for argument by plaintiff, 155.

Argument not to be before judge in Chambers, 156, J9.

Two days notice of setting down to be given, 155.

Memorandum books for argument should be provided, 155, n.

Practice, if not set down in term, 155.

Substance of, 162, y.

Distributive pleas which can be construed distributively to be so

treated, 127, z, a.
'

Pleas of set-off, payment, &c., to be construed distributively,

126.

Entitling pleas, to be entitled in the proper court, 114, I.

On equitable grounds, commencement of, 114, p.

Not necessary to state that it is by leave of a judge or

according to the form of the statute, 114.

Forms of, commencement of, 114, 456.

Pleas in action on contract, 457.
" " wrongs, independent of contract, 458.

Pleadings, 455, 458.

Formal defence not necessary to plea, avowry, &c., 114.

General issue by statute, memorandum of statute relied on to be
inserted in margin of plea, issue and record, 730.

Good in substance, not to be objected to for want of form in certain

cases, 125.

Good in substance, not to be objected to where doubts arise

as to whether action is in contract or tort, 125.

Infants can only plead by guardian, 114, m.

Judgment recovered, if plea of is falsely stated, plaintiff may sign

judgment, 623.
" Never indebted," effect of, in actions for goods bargained or sold,

715, b.

" Never indebted," effect of, in actions for goods sold and
delivered, 715, c.

In an action for money had and received, 716, d, e,

Inadmissable in actions on bills and notes, 717, q.

Nil debet not allowed in any action, 720.

Non-assumpsit, effect of, in actions against bailees and agents, 714, x.

In a policy of insurance, 713, v.

Simple contract, 712, s.

On warrantry, 713.

Inadmissible in actions on bills and notes, 717, ff.

" when never indebted, can be pleaded, 715.

Non-detinet, effect of, in action for detaining goods, 722, /.

Evidence admissible under, 722, g.

Non est factum, effect of, in actions on specialties and covenants,.

720, t, u.

"Not guilty," effect of, in actions of escape, 725.
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FLEADlSGS—{Contijnied.)

"Not guilty," effect of, in actions for nuisance, 722, /.

" " " obstructing risrlit of waj', 723, o,

" " " slander of idaiutiff in his office,

725,/).
" " " takinj^ anil converting plaintiff's

goods, 729.
" " " for costs, 722. i.

'* " " trespass to lands, 729.

Payment must be pleaded in bar, 722.

Cannot be given iu evidence in reduction of damages or

debt, 722.

When necessary, 126, x.

Payment into court, form of, 122.

Effect of, 121, c?.

Should show whether party appears in person or b}- attorney,

122, //.

Replication to, 123.

Prayer of judgment, allegation of, not necessary, 113.

^
Precludi noii, allegation of not necessary, 114.

Fuis darrein continuance, affidavit to accompany, 116.

Substance of, 118, /*..

Distinction between, when pleaded at bar and Nisi Prius.

116, d.

Effect of, in England, 117, e.

Examples of, 116, c.

Origin of, 116, b.

Plaintiff may confess, and is then entitled to costs up to date

of pleading plea, 731.

When pleadable, 116.

On same ground of answer, when allowed together, 710.

Costs in such case, 711, f, g.

Set-off, remarks on statute governing, 126, y.

Right of defendant to costs under, 129, d.

When not necessary to plead it, 721.

Specialties and covenants in actions on all pleas must be pleaded

specially, except non est factum, 720.

Traverses by defendant, defendant ma}' traverse generally, 129.
" " " " separately any ma

terial allegation, 129.

Rule as to traversing considered, 129,/, 130, g.

Special, abolished; 113,/,^.

Practice in.

Commencement of pleas, <tc., 115.

Conditions, precedent, how to be observed, 95, d, e, f, 90, y.
" pleading to, 96, g.

Dating, omission to date, 92, nu, 93, v, w.

Declaration, time and manner of making, 96, g.

Demurrer, a defendant is not allowed to waive plea or enter relicta

verilicatione without consent of j)laintiff, 621.

Document may be set out in plea, 94, b, c.

Entitling, 92, ti, t.

Express colour, what is, 113, 113, e, d.

Entry to be made on margin of plea, ofjudgment recovered, 622.

Filing in long vacation, 99.

General averment, ])leading to, 96, g.

Notice to declare, 99.
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PLEADINGS—

(

rontinued.)

Notice to plead may be endorsed on declaration or served sepa-

rately, 111, 112.

To reply, sufficient without demand, 112, z.

Profert not necessary, 937, 942.

Signature of counsel unnecessary, 110.

Special traverses abolished, 113.

Form of, 113,/, </.

Time to plead in bar. 111.

To new assignment. 111, t.

Extension of. 111, s.

When Sunday reckoned in. 111, t.

"When time had not expired before 1st July, 622, o.

Side bar rule for, not to be granted, 621.

Time to reply, 111, i.

Replication.

Plaintiff may traverse generally, 131.

Or may admit part and traverse the rest, 132.

General form of replication considered, 131, y.

Replication de injuria, substitution for, 131, ^.

Material allegations traversable and not traversed, are admitted

131, k.

Eeplying double, 137.

Several pleas.

Abstract of pleas pleaded to be produced on the application, 138, e.

Application to plead, affidavit may be required on, 141, c/.

Truth or falsity of pleas not to be tried on affidavit, 138, e.

To be made to a judge in Chambers first, 137.

Rule of court is not required for, in first instance, 145.

But may be obtained if the order is refused by judge in

Chambers, 145, k.

Objections are to be heard on summons, 148.

Order for, is to be attached to record, 145, u, 762.

In default, record not to be passed, 762.

Order may be appealed to full court, 148, u.

Effect of pleading without an order, 147, nn.

Judgment may be signed for pleading without leave pleas that

require an order, 147.

If contrary to effect of order, 147, r, s.

So signed, may be set aside on terms, 148, s, s.

Pleas allowed together, distinct grounds of defence, 140, e.

When possibly a new defence is liaised, though apparently

the same as another plea pleaded, 140, e.

Not necessarily inconsistent, 140, e.

Showing different legal conclusions, 140, e.

To the several counts of the declaration, 141, e.

"Which taken together amount to one answer, 141, e.

Pleas disallowed, pleas substantially the same as others on the

record, 140, e.

Inconsistent pleas, 140, e.

Immaterial pleas, 140, e.

Pleas doubtful, whether allowed or not, 141, e.

Specially traversing material facts are allowed, 130, h.

Siriki?iff Old.

Pleas improperly framed may be struck out, 156.

Trial of questions by consent, without pleadings, 201.

Substance of pleadings.

Considered, 158, v.
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FLEABl^GS—(Continued.)

Argumentativeness in, 158, v.

Duplicity, 158, v.

Immateriality in, 90, k, I, m, n, o, p, q.

Inconsistency in, 158, v.

Issuable pleadings, what are, 158, v.

Uncertainty, 158, v.

Declaration, 161, y.

Plea, peremptory, 162, y.
" dilatory, 162, 163, y

Replication, 164, y.

Rejoinders, 165, y.

Surrejoinder, 165, y.

May be struck out if improperly framed, 156.

Plaintiff may traverse part or whole of plea, 130.

POLICE MAGISTRATE.
To be ex officio justice of the peace, 597.

POLICY OF INSURANCE.
Averment of interest of assured in action on, 719, 720 r.

See Non-assumpsit, Plea of—Pleadixg,

POSSESSION OF LAND.
Award of.— See Arbitration and Award.
Writ of.

—

See Ejectment.

POSTEA.
Attorney of party entitled to draw it up, 333.

When plaintiff is generally entitled to, 333, q.

Forms of, 734, 735.

See Forms.

POSTPONEMENT OF TRIAL.—<S'ee Trial and Assessment.

POUNDAGE.
On executions, date from which chargeable, 374.

When sheriff is entitled to, 374 cf, 375, 589.
" " "

fees and mileage only, 376.
" " "

fees and poundage, 376, A.

Reduction of, by court, 377, 377 m.
See Costs—Sheriff.

PRACTICE.
As to abatement.

—

See Abatement—Revivor.
Absconding debtors.

—

See Attachment of Dedts— AxiAcnMENT ok
Goods, <fec.

Absentees

—

See Summons, Writ of.

Addresses of counsel.

—

See Addresses of Counsel.
Admission of documents.

—

See Admission of Documents.
Affidavit.

—

See Affidavit.

Amendment.

—

See Amendment.
Appeal from County Court.

—

Sec Appeal from County Court.
Appearance.

—

See Appearance—Ejectment.
Arbitration and award.

—

See Arbitration and Award.
Arbitrators.

—

See Arbitration and Award.
Assessment of damages.

—

See Assessment of Damages.
Assizes, proceedings at.

—

See Record, Entry of.

Attachment for contempt.

—

See Att.\chment.
' of goods and debts.

—

Sec Attachment of Goods, ifec.
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TRA.CTIGE—(Continued.)

Attorney.

—

See Attorney.
And guardian.

—

See Prochain Ami.

Audita querela.

—

See Audita Querela.

Award.

—

See Arbitration and Award,
Bail.

—

See Bail—Bail, Special.

Bills of exchange.

—

See Pleading.

Capias, writ of.

—

See Capias ad Satisfaciendum.

Case, action of.

—

See Costs.

Cause of action.

—

See Cause of Action,

Certificates of costs.

—

See Costs.

Certiorari.

—

See Certiorari.

Change of attorney,

—

See Attorney.
" of venue.

—

See Venue.
Chattels, specific delivery of.

—

See Chattels, Specific delivery of.

Clerks and Deputy Clerks.

—

See Clerks and Deputy Clerks.

Clerk of Process.

—

See Clerk of Process,

Cognovit.

—

See Cognovit,

Computation of time.

—

See Computation of Time,

Confession of judgment.

—

See Cognovit,

Coroner's fees.

—

See SnERiFr.

Costs.

—

See Costs.

Count}' Court.

—

See County Court.

Interlocutory orders by judge of County Court, 186, 187.

Crown, venue in actions by.

—

See Crown.
Death of parties.

—

Sec Revivor,
Debtor, examination of.

—

See Examination of Debtor.
Declaration.

—

See Declaration.
Defence after action brought.

—

See Defence, after Action Brought—
Pleading,

Demurrer.

—

See Demurrer,
Depositions.

—

See Depositions.

Discontinuance.

—

See Discontinuance—Ejectment.

Discovery of documents.

—

See Discovery of Documents.

Dower.

—

See Dower.
Ejectment.

—

See Ejectment,
Enrolling proceedings.

—

See Ejectment.

Equitable defences.

—

See Equitable Defences—Pleading.

Evidence.

—

See Evidence,
Examination of judgment debtor.

—

See Examination of Judgment Debtor.

Execution.

—

See Execution,

Exhibits.

—

See Exhibit,

Exonoretur.

—

See Bail.

Female plaintiff.

—

See Revivor,

Femme sole and covert.

—

See Revivor,

Foreigner.

—

See Absentee—Summons, Writ of.

Forms.

—

See Forms,
Garnishee proceedings,

—

See Garnishee Proceedings.

General rule of court as to practice, 614, 705,

General Sessions.

—

See General Sessions,

Guardian.

—

S^e Prochain Ami.

Habeas Corpus.

—

See Habeas Corpus.

Husband and wife.

—

See Husband and Wife,

Increase, affidavit of.

—

See Increase,

Injunction, writ of.

—

See Injunction,

Insolvent debtor.

—

See Insolvent Debtor,

Inspection of documents.

—

See Inspection of Documents,
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TRACTICE—{Co7iti7iued.)

Interest.

—

See Ixterest.

Interlocutory proceedings.

—

See Interlocutort Matters axd Peoceedinqs—Motions.
Interrogatories.

—

See Interrogatories—Discovert of Documents.
• Irregularity.

—

See Irregularity.

Issue book.

—

See Issue Book.
Joinder of causes of action.

—

See Joinder of Causes of Action.
" of issue.

—

See Joinder of Issue—Pleadding.
" of parties.

—

See Joinder of Parties,

Joint obligation.

—

See Writ of Revivor.
" tenants.

—

See Ejectment.
Judgment.

—

See Judgment.
Judgment debtor.

—

See Examination of Judgment Debtor.
Judges' Chambers.

—

See Judges' Chambers.
Jurat.

—

See Affidavit.
Jury, trial by.

—

See Jury.
Landlord and tenant.

—

See Ejectment—Landlord and Ten.\nt—Lessee
Tenant.

Lessee.

—

See Ejectment—Lessee.

Long vacation.

—

See TnrE to Plead.

Mandamus.

—

See Mandamus, "W rit of.

Maps and plan.

—

See Costs.

Marshal and Clerk of Assize.

—

Ses Costs.

Mesne profits.

—

See Ejectment—Mesne Profits.

Mileage.

—

See Costs—Mileage—Sheriff's Fees.

Misjoinder.

—

See Joinder of Parties.

Misnomer of parties.

—

See Misnomer of Parties.

Money.

—

See Execution.
Mortgage —See Ejectment—Mortgage.
Motions on affidavits, &c.—See Motions.

" for new trial.

—

See Motions fob New Trul—New Trial.

Multiplicity of suits.

—

See Costs,

New trial.

—

See New Trial,

Nolle prosequi.

—

See Costs.

Notice for a jury.

—

See Notice for a Jurt.
" of trial under Law Reform Act.

—

See Notice of Trial, <tc.

" limiting defence.

—

Sec Ejectment.
" of title.

—

See Notice of Title.
" of trial and assessment.

—

See Notice of Trial and Assessment.

Order of reference.

—

See Arbitration.

Orders.

—

See Rules, Orders and Summons.
Original process.

—

See Capias, Wkit of—Clerk of Process—Sujimoxs,

Writ of.

Outstanding debts, suit for, by sheriff.

—

See Attachment of Debts.

Overholding tenants.

—

See Ejectment.'

Particulars of demand.

—

See Particulars of Demand.
" of set-off.

—

See Particulars of Set-off.

Payment of money into court.

—

See P.wment of Monet into Court.

Penal actions, compounding.

—

See Penal Actions, Comi'ounding.

Perishable property.

—

See Attachment of Debts,
Plaintiff's claim, endorsement of,

—

See Summons, Writ of.

Pleading.

—

See Pleading.

Possession of land, award of.

—

See Arbitration and Award.
Postea.

—

See Postea.

Poundage.

—

See Poundage—Sderiff's Fees.

Prayer of judgment.

—

See Pleading.



828 INDEX OF SUBJECTS.

PRACTICE—( Continued.

)

Prisoners.

—

See Prisoner.

Proceedings at Assizes.

—

See Address of Counsel—Evidence—Examina-
tion OF Witnesses—Record.

Process Clerk.

—

See Clerk of Process.
" original.

—

See Original Process.
,

Production of documents.

—

See Production of Documents.
Qui tam actions.

—

See Penal Actions.

Real and mixed actions.

—

See Real and Mixed Actions.

Recognizances.

—

See Recognizances,
Records.

—

See Records.
Referring matters of account.

—

See Arbitration and Award.
Remanet.

—

See Remanet.
Replication.

—

See Replication.
Reply.

—

See Addresses of Counsel.
Revision of taxation.

—

See Costs.

Revival of judgments and execution.

—

See Revival of Judgments and
Execution.

Revivor.

—

See Revivor—Revivor, Writ of.

Revocation of award.

—

See Arbitration and Award,
Right to reply.

—

See Addresses" of Counsel.
Roll.

—

See Records.
Rules of Court.

—

See General Rules of Court.
Rules, summonses and orders.

—

See Rules, Summonses and Orders.

Satisfaction of judgment.

—

See Satisfaction of Judgment.
Scire facias, writ of.

—

See Scire Facias.

Security for costs.

—

See Security for Costs.

Service of writs, papers, &c.—See Service.

Setting down causes for argument.

—

See Setting down Causes for Argu-
ment.

Set-off.

—

See Set-off.

Sheriff, bail to.

—

See Sheriff, Bail to.

Sheriff's fees.—AS'ee Sheriff's Fees,

Poundage.

—

See Poundage.
Sheriff's rules, &c.—See Sheriff's Rules.
Special bail.

—

See Attachment of Goods—Bail, Special.
" cases.

—

See Special Cases.
" endorsements.

—

See Summons, Writ of.

" verdict.

—

See Special Verdict.
Specialties, actions on.—AS'ee Specialties, Actions on.

Specific delivery of chattels.

—

See Specific Delivery.
Stay of proceedings.

—

See Stat of Proceedings.

Stock in bank.

—

See Execution, Writ of.

Subpoena.

—

See Subp(ena—Costs.

Summons, writ of,

—

See Summons, Writ of.

Tenant.

—

See Landlord and Tenant.
Tenants in common.

—

See Ejectment,
Teste.

—

See The Several Writs, under proper heads.

Time, computation of.

—

See Computation of Time—Pleading.
" to plead.

—

See Pleading,

Title of claimant in ejectment.—See Ejectment.
Town and County causes.

—

-See Town and County Causes.

Trespass or case.

—

See Costs.

Trespass to lands.—AS'ee Trespass to Lands.
Trials and assessments.

—

See Trials and Assessments.

Trials of questions of fact without pleadings.

—

See Trials of Questions of

Facts, &c.
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PRACTICE—(Con<m?(ed)
Trial by proviso.

—

See Trial by Proviso.
Umpire.

—

See Arbitration and Award.
Vacation.

—

See Vacation—Declaration—PLE.y)iNG.

Variances.

—

See Amendment.
Venue.

—

See Venue.
Venire.

—

See Venire.
Verdict.

—

See Verdict.

View by jury.

—

See View.
"Witnesses.

—

See Arbitration and Award—Examination of Witnesses.
Writs of capias.—See Capias.

"Writ of ejectment.

—

See Ejectment.
Writ of enquiry.

—

See Sheriff.

Writ of error.

—

See Writ of Error.
Writ of execution.

—

See Bail—Execution.
Writ of revivor.

—

See Revivor, Writ of.'

Writ of Summons.

—

See Summons, Writ of.

PRAYER OF JUDGMENT.
Use of, in pleading, abolished, 113.

See Pleading.

PRECLUDI NON.
Allegation of, in pleading, not necessary, 114.

See Pleading.

PREROGATIVE MANDAMUS.—5fee Mandamus.

PRIORITY OF EXECUTION.—See Execution.

PRISONERS.
Discharge of.

Rule discharging to direct a supersedeas to issue, 673.

Time for proceeding against, 673, c, e.

" within which to be declared against, 674.

Examination of.

May be examined, being brought up on habeas corpus, 256.

When habeas corpus for that purpose may be granted, 256, notes.

See Bail—Habeas Corpus.

PROCEEDINGS AT ASSIZES.—^Sce Addresses ok Counsel—Evidence—Ex-
amination OF Witnesses.

PROCESS CLERK.—Sfe Process Clerk.

PROCESS, ORIGINAL.—See Original Process.

PROCHAIN AML
Authority to prosecute or defend for an infant only to extend to suit

specified, 620.

See Infant—Ejectment.

PRODUCTION OF DOCUMENTS.
No subpcena to issue for original records except by order of court, 642.

Set Inspection of Docujients.

PROMISSORY NOTES, ACTIONS ON.—5ee Non Assumpsit, Plea of.

PROVISO, TRIAL BY.—5ec Trial bv Proviso.

PUBLICATION OF AWARD.—5ce Arbitration and Award.

PUIS DARREIN, CONTINUANCE.
When pleadable, 116.
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PUIS DARREIN, CONTINUANCE—(Oom<to!<«Z.)

Plea of, to be accompanied by an affidavit, llY.

Contents of affidavit, 118, h.

Time for pleading, 118, i.

Plaintiff may confess plea wlien pleaded, and enter up judgment for costs,

'731.

When not to apply, '732.

See Pleading.

PUTTING IN BAIL.—/S^ee Bail, Special

QUESTIONS OF FACT, TRIAL OF, WITHOUT PLEADINGS.— -See Teial

OF Actions, &c.—Ejectment.

QUESTIONS.
To be answered by clerks and attorneys on examination for admission as

attorneys, 616.

QUI TAM ACTIONS.—^S'ee Penal Actions.

REAL ACTIONS.
Certain actions and writs abolished, .580.

What are not abolished, 581, 6.

See Real and Mixed Actions.

REAL AND MIXED ACTIONS.
Abolished except three, viz., writ of dower, dower undel nihil habet, and

ejectment, 2, e.

RECOGNIZANCE.
To appear at Recorder's Court, 604.

In ejectment.

—

See Ejectment.

See Bail, Special.

RECORDS.
Entry of, at Nisi Prius.

Generally, 287, v.

Time for entry of, in county causes, 288.
" " in town causes, 289.

The judge may permit after the time limited, 288, v. 289.

In County Court cases, 290.

Venire, form of, 290.

Clerks and deputy clerks are to make two lists of records entered.

288, 289.

Must be passed and signed by the proper clerk, 287.

Entries on certain, not to be made, 732.

Forip of, to be prescribed by clerk of the crown, 695.

To be not more than 14 inches by 4 when folded, 696.

To be written on at least a sheet of paper or parchment,

695, 696.

Not to be received except in proper form, 695.

New trial, when time for moving for expires, the record may be delivered

to the proper attorney, 333.

Rule to produce, when existence of is denied, not necessary, 643.

But in lieu thereof a four day notice is substituted, 643.

Transmission of.

Deputy clerks are to transmit to head officer with all exhibits in

24 hours after notice, 331, 332, h.

In default, they are guilty of contempt, 332.

Form of notice to transmit, 332, 5'.

Form of affidavit of service of notice and search, «fcc., 382, k.

Practice when record is not produced, 333, I.
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RECORDER.
County Court judge substituted for, 598.

RECORDER'S COURT.
Abolition of, 597.

Indictments in, how disposed of, 598.
Recognizance to appear in, how disposed of, 604.

REFERRING MATTERS OF ACCOJJ^T.—See Arbitration a.vd Award.

REGUL^ GENERALES.
As to attorneys, 614.

In practice, 618.

In pleading, 706. '

See General Rules.

REJOINING DOUBLE.—<S'fie Rleading.

REMANET UNDER LAW REFORM ACT.
Entry on record, as to, 606.

Provisions as to, 606.

See Costs.

REMISSION, BACK OF AWARD.—&e Arbitration and AvAno.

RENEWAL.
Of attachment.

—

See Attachitent.
Of execution.

—

See Execution.
Of writ of summons.

—

See Summons, Writ of.

REPLICATION.
Equitable commencement of, 180.

'• pleading, 180.
,

Forms of, 458.

When there may be several of the same cause of action, 710.

Whole or part may be denied by defendant, 132.

See Pleading.

REPLY.
When right of counsel to reply exists, 293, e.

Sec Addesses ok Counsel.

REPRESENTATIVE CHARACTER.
Of a plaintiff or defendant must be denied to be put in issue, 712.

See Pleading.

RESIDENCE.
Definition of, 23, ff.

REVISION OF TAXATION.—5ee Costs.

REVIVAL Of'jUDGMENTS AND EXECUTIONS.
By suggestion.

Application to be by rule or summons to show cause, 410.
Form of summons to enter suggestion, 454.

" " to entitle judgment creditor to execution, 455.
During lives of parties to judgment it may issue for 6 years from

date ofjudgment without sciri facias or writ of revivor, 408
Common Law presumption as to satisfaction of, after one year

407, a.

Proceedings when necessary to revive by reason of lapse of time
409, i.

V. Upon entry of suggestion, issue of writ, execution may issue, 409.
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REVIVAL OF JUDGMENTS AND EXECUTIONS—(ConimweJ.)

"When summons is to be refused, 410.

Costs in such cases, 411.

If summons is discharged parties are at liberty to proceed by writ

of revivor, 411.

When unnecessary to revive, 408.

See Revivor, Weit of.

REVIVOR BY SUGGESTION.
Death of parti/.

Not to abate suit, 18Y.

Suggestion of, 188 w, z, 189 a.

When party dying is one of several plaintiffs or defendants, 188.

Death of sole plaintiff'.

Practice in such case, 190.

Suggestion to revive in name of representative, 189.

Affidavit required to obtain, 189, e.

Truth of suggestion to be tried, 189.

Death of sole defendant.

Plaintiff may suggest, 190.

When suggestion traversable, 190, i.

Action may be revived in name of executor or administrator, 191.

Notice of suggestion to be served on executor or administrator, 191.

Form of. 191, o.

Proceedings in case of non-appearance, 191.

In case of death before pleading, declaration, notice to plead and
suggestion to be served together, 192.

Defendant to plead to declaration and suggestion together,

192.

In case of death after declaration, time for new defendant to plead.

when defendant had not pleaded before his death, 192.

New defendant, what pleas he may plead without leave, 192.

He may plead forthwith by leave, 192.

In case of death after plea, and before issue joined, pleading by
new defendant, 192, lo.

Rights of plaintiff as to costs, 193.

defendant " " 193, r.

Death ofparties between verdict and judgme7it.

Not to be alleged for error, 193.

Entry of judgment munc pro tunc, to avoid abatement, 193, b, 194, e.

" Judgment," meaning of, 193, c.

Remedy, when not under this section. 193, d.

Verdict, when to be entered, 194.

Death ofplaintiff or defendant between interlocutory andfinal judgment.
When the action does not abate, 194, h.

" Such defendant," includes sole or surviving defendant. 194, i.

Compelling parties to proceed.

Form of suggestion, 198, ^.
" summons to proceed, 197.

Defendant, tfec, may enter suggestion of default and have judgment

for costs, 197, 198.

Marriage offemale party.

Attorney appointed by wife to continue after marriage, unless the

husband countermands or he is discharged by order, 197.

Not to abate action, 192.

Action may proceed to judgment after, 196.

Judgment may be executed against wife or wife and husband, by

suggestion or writ, 196.
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REVIVOR BY SUGGESTION—(CoH«m«eJ.)

Judgment in favor of wife, husband may issue execution on, 196

Proceeding against executors as to assets infuluro to be in nature of writ

of revivor, 414.

In ejectment.

Death of claimant or defendant not to cause abatement, 5.38, 539. nt.

Suggestion, where right of deceased claimant descends to another

claimant, 539, o.

Such suggestion not to be traversable but may be set aside if un-

true, 539. p.

Proof to entitle surviving claimant to verdict, 540, «.

Suggestion, where right of deceased Joes not survive to surviving

claimant and legal representatives are not added, 540.

After such suggestion, surviving claimants may proceed to judg-

ment for ilieir shares, 540.

Suc-gestion, where one of several claimants dies after verdict and

before execution, 540,/.

Effect of such suggestion, 541.

Possession of deceased share may be ordered to the legal represen-

tatives, 541.

Suggestion of death of sole claimant, or of claimant whose share

does not survive to other claimants, 541.

Proceedings thereon, 542.

For whom judgment and execution to issue, 542.

Suo-gestion of death of one of several defendants before or after

judgment, 542.

Sugo-estion of death of sole or all defendants before trial, 543.

When such death takes place after verdict, claimant i^-

entitled to judgment as if no death occurred, 544.

Death before trial of defendant, defending for part which others do

not defend for, 544.

Defending separately for part which others defend for, 54o.

When leo-al representatives may appear, 545.

REVIVOR, WRIT OF.
In what case to issue.

, , , , . . ,
• • .

In case of death of one or more defendants against whom a jomt

judgment is recovered, 415.

May be issued if some defendants are alive, 41 5.

Banks and incorporated companies, under tliis section, 41G.

Joint obligor, death of, 415, i.

Wlien issuable, 195.

Should follow the judgment, 411, e,

Writ, issue of, and subsequent j^rocecdings.

Practice as to issue, 411.

See Revival ok Judgments and Executions.

Appearance, 413.

Contents of, 411.

Costs upon, 412.

Direction of, 411

Form of, 412, 465.

To be similar to scire facias, 195, e.

IIow sued out, 412.

How proceeded upon. 195, 412.

Pleadings upon, 412.

Proceedings in case of default in appearance. 195.

Rule or judge's order for, when necessary, 413.

53
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REVIVOR, WRIT OF—(Continued.)

Rule to show cause, when necessary, 4133
" to call on party to show cause in ten days, 411.

Teste of, 411.

Practice, when judgment is less than ten years old, 413.
" when more than 10, 413.

" 15, 413.
" 20, 413, r, a.

See Scire Facias—Revival of Judgments and Executions.

REVOCATION OF AWARD AND REFERENCE.— /^ec Arbitration and
Award.

RIGHT OF ^YAY.—See Not Guilty, Plea of.

RIGHT TO REPLY.—See Addresses of Counsel.

ROLL AND RECORD.
Certain entries not to be made on, 732.

See Clerks and Deputy Clerks of the Crown—Revivor.

RULES OF COURT.—See General Rules of Court.

RULES IN TERM.—5'ee County Court.

RULES, SUMMONSES AND ORDERS.
Rules.

Date of, 683.

Certain, may be obtained from Clerks and Deputy Clerks of the

Crown, 683.

Enlarging, 683.

When enlarged rules are to be drawn up for, 684.

To show cause, when to be a stay of proceedings, 686.

Making judge's order a rule of court, 685, 686, 686 w.

" submission a rule of court—See Arbitration and Award.
Not required to plead several pleas, &c., when judge's order is

obtained, 145.

Sum7nonitcs.

Only one for the same matter is required, 684.

Party obtaining, entitled to an order on the return, unless cause is

shown, 684.

Half-hour's grace on attendance before a master, 684.

Orders.

Judge's order, how enforced, 685, «.

What amounts to disobedience of, 686.

To sign judgment by consent, what must be done to obtain, 684.

Rule in such case, when defendant has appeared by attorney, 685.
" " " " does not appear, or appears in

person, 685.

See Motions on Affidavits, <fec.

SATISFACTION OF JUDGMENT.
Common law, presumption as to, 407, a.

Mode of Acknowledging, 657.

Sat'fffaction piece.

Declaration of attesting attorney, 657.

Entry of, 658
Form of, 658.

Signing, who to be signed by, 657.

By plaintiff may be dispensed with, 657, «.

By personal representative, 657.

Transmission of, 657.
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SCIRE FACIAS, WRIT OF.
Against whom to be issued, 414.

Public comi)anies, 415, c.

In England, 415, ^.
Appearance to, what is sufficient, 656.
Teste, direction, (fee, as in writs of revivor, 414.
On a county recognizance to be brought in York, only, 655.
Form, of, not to express when taken, 655.
Judgment on, how to be signed, 655.
When not necessary to revive judgments, 408, 408, i.

Plaintiff cannot quash after appearance, except on payment of costs, 654.
Rules in cases afiecting the crown to be 8 day rules, except rules to ap-

pear, 656, 656c.
^

Time to appear to, 656.

Prerogative of crown not to be affected, 656,
See Revivok, Writ of.

SECURITIES FOR MOXEY.
May be seized and sued on by sheriff, 367.
See ExECCTioN, Writ of.

SECURITY FOR COSTS.
Application for, in genera], must be before issue joined, 633.

Cases in which it may be obtained, 585.
When to be made, 633.
Not until after appearance in ejectment, 579, p.
Precedents as to, 630, m, 631, 632.
When defendant cannot be compelled to give, 633, o.

For unpaid costs of former suit in ejectment, for same cause of action
578, m.

'

SEAL.
A Court of Record may appoint one, 6, I.

SEDUCTION.
Payment into court in action of, not allowed, 119.
See Pleading. r

SERVICE.
Of writ of attachment.—/Sfie*Attachment of Goods. 'jfej^
Of Capias. ^^^^1

May only be served within two months from date, 31.
Effect of service, 31.

Service of capias, where to be made, 30, v, 81.
Of writ of ejectment.

—

See Ejectment.

Of pleadings, orders and notices.

Agent at) Toronto, when to be allowed on, 69, p, r.

Books to be kept, in which Toronto attorneys names and places of
*

business for service are entered, 689.
How service is to be effected in case of such entry not bein"- made

689.
t^ "« "«=>

Entry of Toronto agents names for service. 190.
Effect of service on agent, 690.
Copies of all pleadings are to be served on the opposite party, 687.
Practice where residence of party to be served is unknown, 687.

K)/ pleadings.

Hours for service, 688.

Effect of serving after hours, 688.
When to be on defendant and when to be on his attorney, 69, o, s.
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SERVICE—(Confimied.)

Service may be effected in any county, 99.

When originals must be shown, 688.

When party sues or defends in person, a memorandum of place for

service not more than two miles away, is to be left wtth clerk, 291,

Practice when no such memorandum is left, 691.

When such party afterwards emploj's an attorney and gives notice

of the fact, the attorney is to be served, 692.

Summons for attachment for non-return by sheriff, 383, p.

Of writ of summons.
Affidavit of service, 24.

May be effected in any county, lY.

When to be personal, 17, v.

Leave to proceed when personal service has not been effected, 19.

On corporation aggregate, 21, 22.

Memorandum of service to be endorsed, 23.

See Summons, Writ of.

SESSIONS.—-See General Sessions.

SETTING ASIDE AN AWARD.—See Arbitration and Award.

SETTING DOWN CAUSES FOR ARGUMENT,
In term, 62.5.

Form of notice, 625, h.

SET-OFF.
Where plea of is unnecessary, 721, 721, a.

Of damages or costs not to be allowed to prejudice of attorneys lien, 652.

Particulars of

—

See Particulars of Set-off,

See Pleading.

SEVERAL COUNTS AND PLEAS TO SAME CAUSE OF ACTIO'S.— See

General Rules of Court,

SEVERAL MATTERS OF PLEAS.—-See Pleading.

SHERIFF.
Bail to.

—

See Bail to Sheriff.

Sheriff's fees.

When the sheriff is entitled to fees only, 590.

Reduction of, if unreasonable, 590.

In cases unprovided for, may be allowed by a judge, 590.

Reasonable fees and disbursements allowed in Replevin suits, 761.

Tariff of. in criminal justice, 766.
" additional, 761.

See PouNT)AGE.

—

Sheriff' Rut-e to Retubn Writ.

Rule to bring in body.

To be a side bar rule, 675.

May be issued after he has left the office, 676.
" " in term or vacation, 675.

Attachment for disobedience to, issue of in vacation, 676.

See Bail.

Rule to return writs.

To be six day rules, 675.

Whence issuable, 675.

When and where writ is to be filed, 675.

Endorsement to be made when filed, 675.

Who may issue, 380,
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SHERIFF—

(

Continued. )

Duty of sheriffs, <kc., -when served with writs, 380.
" when served with a demand to return writ, 380, b.

Effect of rule as to loss of fees, 381, 381, e.

When slieriff may be liable to, 388,
Costs for non-return of writs, 382.

When costs of application for, may be given to sheriff, 383.
Summons for an attachment for non-return when granted, 383.

Service of such summons, 383, p.
Disposal of an return, 384.

"When attachment may issue, 385,

To whom to be granted. S85, s.

When habeas corpus may be granted and sheriff admitted to bail,

3b6.

Proceedings on return of cepi corpus to writ of attachment, 386, u.

Where attachment and habeas corpus are returnable, 387.

Where sheriff's non-return renders him liable to forfeit his office,

387.

Where he may be sued for forfeit of $400, 387, 388, i.

Who may sue for such forfeit and time limited for bringing suit,

388.

Sureties of sheriff are liable for acts done colore officii after forfeiture,

387, <7.

What other remedies exist, 388, n.

Sale ot lands.

—

See Attachment of Goods—Execution, Writs of.

SHORT TITLE OF COMMON LAW PROCEDURE ACT, 448.

SIMPLE CONTRACT, ACTION ON.—>S'ee Non-Assdmpsit Pleading.

SITTINGS IN COUNTY COURT.—5ee County Court,

SLANDER.
Payment into court in actions not allowed in actions of. 119.

Pleading of pleadings in respect of the trade.

—

See Not Guilty, Plea of—
Pleading.

SOLE PLAINTIFF OR DEFENDANT, DEATH OY.—See Revivor in Eject-

ment.

SPECIAL BAIL.

—

See Attachment^of Goods—Bail, Special.

SPECIAL CASES.
Before issue joined.

Questions of law maybe stated for opinion of the judges after issue

of writ and before judgment, 204.

What questions of law can be raised by, 205, c.

Questions of fact, necessarily involved, will be sent for trial, 205, d.

Consent and order of judge necessary for judgment on, 205.

Agreement as to payment of a fixed sum after judgment on, 207.

Agreement allowing court to ascertain amount, 207.

Setting down for judgment, 625.

Costs, judgment may be with or without, 207.

To follow the event in absence of agreement, 207.

Under the old practice, 207, p.

To successful party, meaning of, 207, q.

After issue joined.

How to be stated, 208.

Agreement as to entry of judgment, 208.

When judgment may be entered, 208.
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SPECIAL CASE—(Continued.)

Stated by an arbitrator, 220, a, c,

See Arbitratiox and Award.
Stated in ejectment.

—

See Ejectmext.

SPECIAL OBJECTIONS BY DEMURRER.—5ee Demurrer.

SPECIAL ENDORSEMENTS ON WRIT OF [SUMMONS- — See Summons,

Writ of.

SPECIAL TRAVERSES.
Abolished, 133.

See Pleadinq.

SPECIAL VERDICT.
May be found in ejectment, 532, L

See Ejectment.

SPECIALTIES, ACTIONS ON.
Effect of plea of no?i est factum, VSO.

Other pleas to be pleaded specially, 720.

See NoN est Factum—Pleading.

SPECIFIC DELIVERY OF CHATTELS.—5fce Chattels, Specific Delivert of.

STATUTE, GENERAL ISSUE BY.—See General issue ey Statute.

STAY OF PROCEEDINGS.
Where there is an agreement to refer all matters in dispute to arbitra-

tion, 232.

By landlord, when rent paid, 559.

When allowed on payment of debt and costs, 635.

When the rule operates from, 635, y.

When same cause of action, between same parties, is pending out of On
tario, 586.

See Arbitration and Award—Bail^ Special—Ejectment—Landlord and-

Tenant—Security for Costs.

STOCK IN BANKS AND INCORPORATED COMPANIES.
May be taken in execution and sold, 3G1.

Transfer of to purchaser, how effected, 362.

See Execution, Writ of,

STRIKING OUT PLEAS.—/Ssc Pleading.

SUBMISSION TO ARBITRATION.—>See Arbitration and Award.

SUBPCENA.
Any number of names may be included in, '701.

Costs of, only one allowed generally, 701.

When more than one may be paid, 701.

See Costs, Taxation of.

SUBPCENA TO PRODUCE RECORD See General Rules of Court.

SUBSTANCE OF PLEADINGS—See Pleadings.

SUBSTITUTE FOR ARBITRATOR.—See Arbitration and Award.

SUGGESTION TO REVIVE.—See Revivor—Revival of Judgment, &c.

SUMMARY REMEDY AGAINST OVERHOLDING TENANTS.—See Eject-

mknt.

SUMMONS, WRIT OF.
Actions which are to be commenced by, 2.

Where defendant is held to special bail actions are not to be com-

menced by, 2.

Must be carried to judgment in the offices commenced in, 7.
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SUMMONS, WRIT OF— (Continued.)

Amendment of irregidarHies.

In date, endorsement, or teste, 50, v.

In names of parties, 49, v.

Costs of amendment, 52, w.

Where wrong form has been used, 53.
As to setting aside for irregularity, 48, x, .s.

When allowed, 49, v, 50, s.

Time within which allowed, 52, %v.

Attorney.

May be called upon to declare whether the writ issued with his
privity, 54, x.

And if writ did not so issue proceedings will be stayed, 55, j.May be called on to disclose place of residence of plaintiff, 54, g, i.

Concurreyit writs.

Issue of, 25, t, M.

Time for such issue, 25.
Duration of, 26,

Memorandum of officer as to writ of, 26, lo.

Renewal of, 27.

Contents of.

Date of writ, 8, q, 9
Form or cause of action need not be stated in, 8, o.

Names of defendants to be included, 8, p.
Residence of defendants, 2, 3, g, h.

When incorrectly stated, 3, h.

Copy served will be assumed /)r(Vna /aae to be a true copy, 12, z.

Duration of.

To continue in force six months, 26,
But may be renewed, 27.

Endorsement 07i.

Attorneys name and abode to be endorsed, 9.

Also the name and abode of the principal if issued by agent, 9 rr, s, t.

Either the name of the individual attorney or of the firm may be
endorsed, 9, s.

Of plaintiffs in person, memorandum to be evidence as to resi-
dence, 11.

Such memorandum to be full, «t-c„ 11, ii, w.

. Attorneys costs, endorsement of, 11.

Taxation of such costs, 14, i.

Abatement of such costs, 12, b.

Of plaintiff's claim for debt, costs, <L'c., 11.

Form of, 13.

If amount so endorsed is paid in eight days proceedings will be
stayed, 12.

So if too large an amount is endorsed the action will be stayed on
payment of the amount due, 12,

Computation for the time of payment, 12, c.

Object of endorsement considered, 12, d, e.

Irregularity in and amendment of, 13, g.
Manner of, 13, h.

Form of, and of endorsement, 449.

Issue of, in the Superior Courts.

To be by process clerks and deputy clerks of the Crown, 5,

To be alternately from Queen's Bench and Common Pleas, 5.

At officers house irregular, 5, k.
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SUMMONS, WRIT 0¥—(ConU7med.)

Without authority, punishable by attachment, 5, k.

To be under seal of court, 6, I.

Office from whence issued to be noted in margin, 6.

Teste of, 6.

In transitory actions may issue from any office, 'I.

In local actions from proper county, 7.

In County Court actions, to be issued by County Court Clerks, 5.

Leave to proceed when service is not personal, d'c.

When leave to proceed may be granted, 19 a;, 20.

When the writ comes to defendants knowledge, 19, x.

When defendant keeps out of tlie way purposelj', 19, x.

Order may be granted on affidavit in first instance and does not
require service, 202. \

Order for, must be applied for promptly, 20, a.

When the cause of action arose in Ontario, 43, v, 44.

Affidavit on motion for, before whom to be sworn, 4Y, k, e.

Cause of action, meaning of, 43, lo.

Plaintiff must prove his claim before entering judgment under, 44.

Materials for obtaining, 44, y.

Against an alien out of the jurisdiction, 45, d, e.

Notice to be served, 46, g.

Renevoal of.

May be renewed at any time before expiring, for six months if not

served, 27.

To have a memorandum on margin, 28.

What shall be evidence of renewal, 28, h, i.

Pra-cipe for, 28, x.

Service of—Personal.

Affidavit of, what it should show, 24, g.

To be personal when practicable, 17, v.

English practice as to, 17, v.

Old i)ractice as to, 17, u.

What are reasonable efforts to serve, 19, x.

Where it may be effected, 17.

Endorsement of date of service to be made on writ, 32, n.

To be mentioned in affidavit of service, 24.

Object of, 24, o.

When to be made, 24, 24 jo.

Sheriff, duties of as to, 22.

When another than the sheriff may serve and obtain the fees, <fcc.,

therefor, 22, i.

Practice when the sheriff fails or neglects to serve within fifteen

days, 22.

Service on corporations.

On corporation aggregate, how to be effected, 21 d, e, 22, f.
On station master for a railwaj^ corporation bad, 22,/.

On corporation sole, how to be effected, 21, c.

Service orU of the jurisdiction.

Difference from ordinary writ, 42, s, t.

Form of endorsements, 451, 452.

Indorsement required, 42.

Issue of, 42,

May be concurrent with one for service in the jurisdiction, 45, d.

Time for appearance, how regulated, 42.

Service of, 43.
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SUMMONSES.

—

See Rules, Summonses and Orders.

SUPERSEDEAS, WRIT OF.
"When defendant discharged by, 37.

See B.ML

—

Recognizance.

SURRENDER OF BAIL.—^Sce Bail, Special.

TABLE OF COSTS.—-See Costs.

TAKING AND CONVERSION.—^See Not Guilty.

TARIFF OF COSTS AND FEES IN COUNTY COURT.—5^ee Forms.
Power of judges to frame.

—

See COSrs.

TAXATION OF COSTS.—See Costs.

TENANT.
Penalty for not informing his landlord of issue of writ of ejectment, 551.

See Ejectment—Landlord and Tenant.

TENANTS IN COMMON IN ACTIONS OF EJECTMENT.—&e Ejectment.

TERM MOTIONS.—)Sce New Trial.

TERRITORIAL JURISDICTION OF SUPERIOR COURTS.
Defined. 2/.

TESTE.

—

See Capias, Writ of—Ejectment, "Writ of—Sl^mmons, Writ of.

TIME, COMPUTATION 0¥.—See Arbitration and Award—Computation ok

Time—Declaration—Pleading.

TITLE OF CLAIMANT IN EJECTMENT.
When formal defects will be aided, 527.

See Ejectment.

TORTS.—.See Not Guilty.

TOWN AND COUNTY CAUSES.'
What are town causes and what county causes, 320.

See Records.

TRANSITORY ACTIONS.
Definition of, 7 n.

TRANSMISSION OF BAIL.—>See Bml, Special.

" " RECORDS.

—

See Deputy Clerks of Crown.

TRAVERSES.—&e Pleading.

TRESPASS AND CASE.
Costs Avhen verdict under $8, 587.

Provision if judge refuses to certify, 587.

See Costs.

TRESPASS TO LAND.
The close or place to be designated by sufficient desci'iption, 728.

In default, plaintiff will be bound to amend with costs, 729.

Effect of not guilty in such action, 729.

See Not Guilty—Pleading,

TRIAL AMENDMENTS AT —See Amendments at Trial.

TRIAL AND ASSESSMENT.
Extension of time for going to trial, 330.

hsues offact and law.

Priority of trial of, 135, y.

Latter must be first disposed of unless expresslj- ordered

otherwise, 765.
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TRIAL AND ASSESSMENT— {Continued.)

Neglect to go to trial.

In Superior Court, proceedings in case of, 3'26, 32*7.

When there are issues of law, practice as to trial of issues of fact,

326.

What amounts to suoh neglect, 327, u.

In County Court, proceedings in case of, 328.

Kotice to plaintiff to proceed, 328.
,

In case of default after notice defendant may suggest default, 329.

Such suggestion traversable, 329.

Form of suggestion, 329, a.

After entry of suggestion defendant may sign judgment for costs.

330.

See Trial by Proviso.

Notice of trial.

When a countermand is given no costs of the day are allowed, 323,/.

Sec Notice of Tri.\l.

Poslpone77ie?d of.

At the trial, 291, t.

Terms may be imposed", 291.

Proceedings at.

—

See Assizes, Proceedings at.

Under Law Reform Act.

What Superior Court cases may be tried in County Court without

an order, 599.

Superior Court judge may order otherwise, 599.

What County Court cases may be tried in Superior Court without

an order, 599.

Beoks to be provided by County Court clerk for latter cases, 601.

On motions for new trials certified copies of such notes may be

taken, 601.

Notice of trial in cases under this act, 600.

Records, entry of, 6uO.

Motions for new trial, <fec., 600.

Witliout a jury.

Effect of finding by a judge, 602.

Such finding may be moved against, 602.

May be had without a jury unless notice is filed with the last

pleading, 202 h, 601.

Form of notice, 202, h.

See Amendment at Trial—Evidence—New Trials.

TRIAL IN EJECTMENT.—See Ejectment.

TRIAL OF QUESTIONS OF FACT WITHOUT PLEADINGS.
W^hen it may be ordered, 201.

Consent necessary to, 201, b.

Time of statement of, 454.

Questions to be tried, 201, d.

How to be stated, 2u2.

Proceedings at trial, entiy of issue, 202.

To be subject to ordinary control and jurisdiction of the court, 202.

Parties may agree to pay according to the finding of the jury, 203.

Or a fixed sum in event of the jury finding the affirmative or negative of

issues, 203.

Effect of finding of jury in the latter case, 203.

Such agreement not compulsory after verdict, 203, k.

And need not be embodied in the issue, «&c., 203, I.

Costs when such agreement exists, 203, o.
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TRIAL OF QUESTIONS OF FACT WITHOUT PLEADL\GS-(Con/;,mec/.)
Execution, issue of, 204.
When immediate execution is not allowed, 204, t.

Form of venue in such case, 203, m.
Judgment, entry of, 203, 204.
Effect of judgment, 204.
Recording proceedings upon issue at instance of either party, 204, v

TRIAL BY PROVISO. '
"

No rule is necessary for, 330.
When plaintiff may obtain extension of tine to go to trial, 330 dWhen defendant may sign judgment for default of going to 'trial] 3''9 bWhere defendant may bring case to trial by proviso, 331, e.

UMPIRE.

—

See Arbiteation and Award.

VACATION.
Declaration not to be filed in, 99. ,

The long vacation does not count in time of pleadino-, 99. I
See Declaration—Pleading.

°'

VARIANCES.
Amendment of, 30*7, 308, 309.
See Amendment at Trial—Amendment of Variances.

VENUE.
The Crown may lay the venue in any county, 7, n, n.
The name of the county stated in the margin shall be the venue 7l'>No other venue required in body of declaration, 712.

'

Local description to be still given when required, 'Zlk
Change of.

When it may be had, 105 h, 628.
Not to be changed except on order or consent G^S
Proceedings after a change to be carried on 'm original office 106The judge may order a change, 109.
Entry of suggestion of change on record, 109.
Practice as to, in criminal matters, 109, /.

In local actions, 109, I.

See Ejectment—Pleading.

VENIRE.
Form of, 290.

May be altered to suit particular cases, 290.
See Trial.

VERDICT.
By judges instead of a new trial, 607.
Entry of for plaintiff, on what issues allowed, 128.

Defendant, in respect of which pleas, 129, b.

.
^",Pl<^a of set-off when larger sum is proved due him V^>^^

Interest on, in what cases allowed, 585. ' "'

'

To what date allowed, 586.
Rule to enter

—

See New Trials.

VEXATIOUS DEFENCES IN EJECTMENT.-5ee Ejectment.

VICE COMES NON MISIT BREVE. ENTRY OF ON RECORD -.VGeneral Rules OF Court.
' " vxvxx. -.u

VIEW BY JURY.
Form of order for. 645, t.

Fees to be deposited for, 645.
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VIEW BY JUBY—{Continued.)

How order is to be oBtained, 645.

Inspection by the jury, 272, b.

Table oif travelling fees, 646.

WAGER OF LAW.—See Pleading.

WARRANT OF ATTORNEY-—&« Cognovit.

WARRANTY.

—

See Ejectment—Non Assumpsit.

WITNESSES.
Attendance of, before Arbitrator.—See Arbitrator and Award.

Examination oi^See Evidence—Examination of Parties and Witnesses.

WRIT OF CAPIAS —See Capias, Writ of. .

WRIT OF EJECTMENT.
Certain old writs abolished, 580.

See Ejectment.

WRIT OF ENQUIRY.
Abolished, 207.

See Sheriff.

WRIT OF ERROR.
When to lie on County Court judgment, 609.

Proceedings on to conform to English practice, 609,

Judge to have power to make rules as to, 609.

WRIT OF EXECUTION TO FIX BAIL.
May be issued in vacation, 378.

See Bail—Capias ad satisfaciendum,

WRIT OF REVIVOR.—See^REvivoR, Writ of—Revival of Judgments.

WRIT OF SUMMONS.—See Summons, Writ of.

YORK. . .

Re-united to City of Toronto for certain purposes, 603.
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